
9-1-87
Vol. 52 No. 169
Pages 32907-33216

Tuesday
September 1, 1987

Briefings on How To Use the Federal Register-
For information on briefings in Washington. DC, see
announcement on the inside cover of this Issue.



II Federal /.Vol. 52, No. 169 / Tuesday, September 1, 1987

FEDERAL REGISTER Published daily, Monday through Friday,
(not published on Saturdays. Sundays, or on official holidays),
by. the Office of the Federal Register, National Archives and
Records Administration, Washington. DC 20408, under the
Federal Register Act (49 Stat. 500, as amended; 44 U.S.C. Ch.
15) and the regulations of the Administrative Committee of the
Federal Register (1 CFR Ch. I). Distribution is made only by the
Superintendent of Documents. U.S. Government Printing Office.
Washington, DC 20402.

The Federal Register provides a uniform system for. making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be
published by act of Congress and other Federal agency
documents of public interest. Documents are-on file for public
inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the
issuing agency.

The Federal Register will be furnished by mail to subscribers
for $340.00 per year, or $170.00 for 6 months, payable in
advance. The charge for individual copies is $1.50 for each
issue, or $1.50 for each group of pages as actually bound. Remit
check or money order, made payable to the Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402.

There are no restrictions on the republication of material
appearing in the Federal Register.

Questions and requests for specific information may be directed
to the telephone numbers listed under INFORMATION AND
ASSISTANCE in the READER AIDS section of this issue.

How .To Cite This Publication: Use the volume number and the
page number. Example: 52 FR 12345.

THE FEDERAL REGISTER

WHAT IT IS AND HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of
Federal Regulations.

WHO: The Office of the Federal Register.

WHAT: Free public briefings (approximately 2 1/2 hoursj to
present:
1. The regulatory process, with a focus on the Federal

Register system and the public's role in the
development of regulations.

2. The relationship between the Federal Register and Code
of Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR
system.

WHY: To provide the public with access to information
necessary to research Federal agency regulations which
directly affect them. There will be no discussion of
specific agency regulations.

WASHINGTON, DC
WHEN: September 29, at 9 a.m.
WHERE Office of the Federal Register,

First Floor Conference Room,
1100 L Street NW., Washington, DC.

RESERVATIONS: Janice Booker, 202-523-5239



Contents Federal Register

Vol. 52, No. 169

Tuesday, September 1. 1987

Agricultural Marketing Service
PROPOSED RULES
Milk marketing orders:

Great Basin and Lake Mead, 32933
NOTICES
Meetings:

Plant Variety Protection Advisory Board, 32947

Agriculture Department
See Agricultural Maiketing Service; Animal and Plant

Health Inspection Service; Farmers Home
Administration; Federal Crop Insurance Corporation;
Federal Grain Inspection Service; Food and Nutrition
Service

Animal and Plant Health Inspection Service
RULES
Plant-related quarantine, domestic:

Fire ant, imported, 32907

Army Department
NOTICES
Meetings:

Science Board, 32960

Civil Rights Commission
NOTICES
Meetings; State advisory committees:

California, 32950
Hawaii, 32950
Oregon, 32950

Commerce Department
See International Trade Administration; National Oceanic

and Atmospheric Administration

Defense Department
See also Army Department
RULES
Civilian health and medical program of uniformed services

(CHAMPUS):
DRG-based payment system, 32992

NOTICES
Meetings:

Science Board task forces, 32960
(2 documents)

Education Department
NOTICES
Grants; availability, etc.:

Handicapped education program; training personnel,
32960

Funding priorities, 32961

Employment and Training Administration
NOTICES
Adjustment assistance:

Al Tech Specialty Steel Corp. et al., 32975
Butler Livestock Systems et al., 32976
Hobart Corp., 32975
J.E. Carter Energy & Development Corp., 32975
Omnisport Inc., 32976

Job Training Partnership Act:
Debt collection; guidance to States. 32977

Energy Department
See Federal Energy RegulatoryCommission

Environmental Protection'Agency
RULES
Air quality implementation plans; approval and

promulgation; various States:
Georgia, 32918
Rhode Island, 32918

Toxic substances:
Testing requirements-

3,4-Dichlorobenzotrifluroride; correction, 32990
Anthraquinone; correction, 32990

Farmers Home Administration
PROPOSED RULES
Program regulations:

Servicing and collections-
Community program loans sold to private sector with

servicing to be performed in private sector,
procedure revision, 32933

Single family housing loans; security servicing, 32935

Federal Aviation Administration
RULES
Airworthiness directives:
Beech, 32912
McDonnell Douglas, 329f"3

Transition areas, 32914, 32915
(3 documents)

PROPOSED RULES
Airworthiness directives:

Rulemaking petitions-
Aircraft Owners and Pilots Association; modification of

AD 87-08-08 (Piper], 32937
NOTICES
Airport noise compatibility programs:

Tampa International Airport, FL, 32985

Federal Communications Commission
RULES
Common carrier services:

MTS and WATS market structure, etc., 32922
Television broadcasting:

Cable television systems-
Mandatory signal carriage rules, 32923

PROPOSED RULES
Common Carrier services:

MTS and WATS market structure, etc., 32937
NOTICES
Radio broadcasting:

Comparative licensing, distress sales, and tax certificate
policies premised on racial, ethnic, or gender
classifications, 32964

Federal Crop Insurance Corporation
PROPOSED RULES
Crop insurance; various commodities:

Flaxseeds, 32931
Soybeans, 32932



AX : Federal Register / Vol. 52, No. 169 / Tuesday, September 1, 1987: / Contents

Federal Emergency Management Agency
NOTICES
Disaster and emergency areas:

Illinois, 32964
Offsite emergency radiation measurement systems;

guidance document availability, 32965

Federal Energy Regulatory Commission
NOTICES
Electric rate and corporate regulation filings:

Arizona Public Service Co. et al., 32962

Federal Grain Inspection Service
NOTICES
Agency designation actions:

Alabama, 32947
Arizona, 32949
Illinois and Oregon, 32948
Illinois and South Carolina, 32948
Iowa, 32949

Federal Highway Administration
RULES
Motor carrier safety regulations:

Commercial driver licensing standards; requirements and
penalities

Correction, 32965

Federal Home Loan Bank Board
NOTICES
Applications, hearings, determinations, etc.:

Capital Savings Bank, FSB, 32965
First Federal Savings & Loan Asociation of Lacrosse,

32965

Federal Mine Safety and Health Review Commission
NOTICES
Meetings; Sunshine Act, 32989

Federal Reserve System
NOTICES
Meetings; Sunshine Act, 32989

Fish and Wildlife Service
RULES
Endangered and threatened species:

Blowout penstemon, 32926
PROPOSED RULES
Endangered and threatened species:

James spinymussel, 32939

Food and Drug Administration
RULES
Animal drugs, feeds, and related products:

Sterile procaine penicillin G aqueous suspension
(injectable), 32917

Food additives:
Polymers-

Ethylene terephthalate-isophthalate copolymers, 32916
NOTICES
Color additive petitions:

CooperVision, Inc., 32965

Food and Nutrition Service
PROPOSED RULES
Child nutrition programs:

National school lunch program-
Food service management company -contracts, 32930

Health and Human Services Department
See Food and Drug Administration; Health Care Financing

Administration; National Institutes of Health;. Public
Health Service

Health Care Financing Administration
RULES
Medicare:

Hospital inpatient services, prospective payment
system-

Capital payments, 33168
Inpatient hospital prospective payment system and 1988

FY rates, 33034
Return on equity capital for outpatient hospital

services, 32920
NOTICES
Medicare:

Diagnosis Related Groups; classification, 33143

Health Resources and Services Administration
See Public Health Service

Indian Affairs Bureau
NOTICES
Agency information collection activities under-OMB review,

32967, 32968
(4 documents)

Interior Department
See also Fish and Wildlife Service; Indian Affairs Bureau;

Land Management Bureau; National Park Service
NOTICES
Meetings:

National Strategic Materials and Minerals Program
Advisory Committee, 32967

International Trade Administration
NOTICES
Antidumping:

Forged steel crankshafts from-
United Kingdom, 32951

Steel Jacks from Canada, 32957
Antidumping and countervailing duties:

Administrative review requests, 32950

Interstate Commerce Commission
NOTICES
Motor carriers:

Declaratory order petitions-,
American Coach Lines, Inc., 32973

Labor Department
See also Employment and Training Administration
NOTICES
Administrative Law Judges; procedures for internal handling

of complaints of misconduct or disability, 32973
Agency information collection activities under OMB review,

32974

Land Management Bureau
RULES

Public lands orders:
New Mexico; correction, 32990

: IIV



Federal' Register / Vol. 52, No. 169 / Tuesday, September 1, 187 / 'Contents V

NOTICES
Airport leases:

Nevada, 32968
Meetings:

Albuquerque District Advisory Council, 32971
Roseburg District Advisory Council, 32968
Salem District Advisory Council, 32968
Uinta Southwestern Utah Regional Coal Team, 32971

Realty actions; sales, leases, etc.:
Arizona, 32969

Withdrawal and reservation of lands:
New Mexico; correction, 32990

Maritime Administration
NOTICES
Trustees; applicants approved, disapproved, etc.:

Bank of Delaware, 32986

Mine Safety and Health Federal Review Commission
See Federal Mine Safety and Health Review Commission

National Institutes of Health
NOTICES
Meetings:

National Heart, Lung, and Blood Institute, 32966
(2 documents)

National Oceanic and Atmospheric Administration
PROPOSED RULES
Fishery conservation and management:

Foreign fishing-
Bering Sea and Aleutian Islands groundfish, 32942

NOTICES
Meetings:

Mid-Atlantic/New England Fishery Mana-ement,
Council, 32959

North Pacific Fishery Management Council, 32959
(2 documents)

Pacific Fishery Management Council, 32959

National Park Service
NOTICES
Concession contract negotiations:

Teton Boating Co., Inc., 32972
Meetings:

Gulf Islands National Seashore Advisory Commission,
32973

National Register of Historic Places:
Pending nominations-

Florida et al., 32971

Nuclear Regulatory Commission
NOTICES
Environmental statements; availability, etc.:

Boston Edison Co., 32979
Consumers Power Co., 32979

Meetings:
Reactor risk reference document (NUREG-1150) peer

review committee, 32980
Regulatory guides:

Issuance, availability, and withdrawal, 32980

Pacific Northwest Electric Power and Conservation
Planning Council

NOTICES
Power plan amendments:

Columbia River Basin fish and wildlife program, 32981

Public Health Service
See also Food and Drug Administration; National Institutes

of Health
PROPOSED RULES
Grants:

Family planning services (abortion), 33209
NOTICES
Medical technology scientific evaluations:

Implantable pumps for mo rphine, 32966

Research and Special Programs Administration
RULES
Pipeline safety:

Natural gas transportation, etc.-
Maximum allowable operating pressure near occupied

buildings, etc.; confirmation or revision, 32924
NOTICES
Pipeline safety; waiver petitions:

Southern Natural Gas Co., 32986

Small Business Administration
NOTICES
Disaster loan areas:

Illinois, 32982
Minnesota, 32982

License surrenders:
First SBIC of Arkansas, Inc., 32983

Applications, hearings, determinations, etc.:
Ritter Partners, 32983

State Department
NOTICES
Meetings:

Fine Arts Committee, 32983
International Telegraph andTelephone Consultative

Committee, .32983
Overseas Security Advisory Council, 32983

Transportation Department
See also Federal Aviation Administration; Federal Highway

Administration; Maritime Administration; Research and
Special Programs Administration

NOTICES
Agency information collection activities under OMB review,

32984

Treasury Department
NOTICES
Agency information collection activities under OMB review,

32987
(2 documents)

Veterans Administration
NOTICES
Agency information collection activities under OMB review,

32987
Meetings:

Career Development Committee, 32988
Cooperative Studies Evaluation, 32988

Separate Parts In This Issue

Part II
Department of Defense,.32992

Part III
Department of Health and Human Services, Health Care

Financing Administration, 33034



VI Federal Register / Vol. 52, No. 169 / Tuesday, September 1, 1987 / Contents

Part IV -

Department of Health and Human Services, Health Care
Financing Administration, 33168

Part V
Department of Health and Human Services, Public Health

Service, 33209

Reader Aids
Additional information, including a list of public
laws, telephone numbers, and finding aids, appears
in the Reader Aids section at the end of this issue.



Federal Register / Vol. 52, No. 169 / Tuesday, September 1, 1987 / Contents VII

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found In
the Reader Aids section at the end of this issue.

7 CFR
301 ..................................... 32907
Proposed Rules:
210 ..................................... 32930
423 .......... ....... 32931
431 .............. 

32932

1136 ................................... 32933
1139 ................................... 32933
1942 ................................... 32933
1951 (2 documents) ........ 32933,

32935
1955 ............... 32933
1965 ................................. 32935

14 CFR
39 (2 documents) ............ 32912,

32913
71 (3 documents) ............ 32914,

32915
Proposed Rules:
39 ....................................... 32937
21 CFR
177 ..................................... 32916
510 ..................................... 32917
540 ..................................... 32917
32 CFR
199 ..................................... 32992

40 CFR
52 (2 documents) ............. 32918
795 ..................................... 32990
799 (2 documents) ............ 32990
42 CFR
405 ..................................... 33034
412 (2 documents) .......... 33034,

33168
413 (2 documents) .......... 32920,

33034
466 ..................................... 33034
Proposed Rules:
59 ....................................... 33209
43 CFR
Public Land Orders:
6653 ................................... 32990
47 CFR
36 ....................................... 32922
67 ....................................... 32922
76 ....................................... 32923
Proposed Rules:
36 ....................................... '32937
67 ....................................... 32937
49 CFR
192 ..................................... 32924
383 ..................................... 32925
50 CFR
17 ....................................... 32926
Proposed Rules:
17 ....................................... 32939
611 ..................................... 32942
675 ..................................... 32942





32907

Rules and Regulations Federal Register

Vol. 52, No. 169

Tuesday, September 1, 1987

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.
The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. 87-0771

Imported Fire Ant Regulated Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Interim rule.

SUMMARY. We are amending the list of
generally infested areas under the
imported fire ant quarantine and
regulations by adding areas in 6
counties in Alabama, 2 counties in
Arkansas, 11 counties in Georgia, 2
counties in Mississippi, 11 counties in
North Carolina, and 42 counties in
Texas.

We are also amending the imported
fire ant quarantine and regulations by
quarantining the state of Oklahoma, and
by designating areas in three counties in
Oklahoma as generally infested areas.

In addition, we are making
nonsubstantive, editorial changes.

This action imposes certain
restrictions on the interstate movement
of regulated articles and expands the
regulated area. It is necessary to prevent
the artificial spread of the imported fire
ant.
DATE: Interim rule effective September 1,
1987. Consideration will be given only to
comments postmarked or received on or
before November 2, 1987.
ADDRESSES: Send an original and two
copies of written comments to Steven B.
Farbman, Assistant Director, Regulatory
Coordination, APHIS, USDA, Room 728,
Federal Building, Hyattsville, MD 20782.
Please state that your comments refer to
Docket Number 87-077. Comments
received may be inspected at Room 728
of the Federal Building between 8 a.m.

and 4:30 p.m., Monday through Friday,
except holidays.
FOR FURTHER INFORMATION CONTACT.
Charles H. Bare, Staff Officer, Field
Operations Support Staff, PPQ, APHIS,
USDA, Room 663, Federal Building,
Hyattsville, MD 20782, 301-436-8295.
SUPPLEMENTARY INFORMATION:

Background
The imported fire ant quarantine and

regulations contained in 7 CFR 301.81,
et. seq., and (referred to below as the
regulations) restrict the interstate
movement of regulated articles from
regulated areas in designated states to
prevent the artificial spread of the
imported fire ant. The improted fire ant
(Solenopsis spp.) is an insect that
interferes with farming operations, can
cause damage to certain crops, and is a
pest of livestock, pets, and people in
rural and urban areas. The quarantined
states are: Alabama, Arkansas, Florida,
Georgia, Louisiana, Mississippi, North
Carolina, Puerto Rico, South Carolina,
and Texas.

Under the regulations, an area is
designated as a regulated area if the
imported fire ant has been found there,
or if reason exists to believe the
imported fire ant is present there.

Regulated areas are designated as
either generally infested areas or
suppressive areas. Suppressive areas
are those areas where eradication of the
imported fire ant is being undertaken as
an objective. Generally infested areas
are all other regulated areas.

Restrictions are imposed on the
interstate movement of regulated
articles from regulated areas to prevent
the artificial movement of imported fire
ant into noninfested areas, and to
prevent further infestation of
suppressive areas.

Designation of Areas as Generally
Infested Areas

We are amending § 301.81(a) of the
regulations by adding Oklahoma to the
list of quarantined states. We are also
amending § 301.81-2a by designating
portions of 3 Oklahoma counties as
generally infested areas.

We are also amending the list of
generally infested areas in § 301.81-2a
of the regulations by adding areas in
quarantined states as follows: Cherokee,
De Kalb, Jackson, Madison, Marshall,
and Morgan Counties in Alabama;
Dallas and Howard Counties in

Arkansas; Banks, Barrow, Clarke,
Elbert, Gordon, Jackson, Lincoln,
Madison, Oglethorpe, Whitfield, and
Wilkes Counties in Georgia; Marshall
and Tippah Counties in Mississippi;
Beaufort, Bladen, Craven, Duplin, Hyde,
Lenoir, Richmond, Robeson, Sampson,
Scotland, and Union Counties in North
Carolina; and Bandera, Bee, Bosque,
Bowie, Burnet, Camp. Cass, Comanche,
Cooke, Coryell, Duval, Eastland, Erath,
Fannin, Franklin, Frio, Grayson,
Henderson, Hood, Hunt, Jim Wells.
Karnes, Kaufman, Kimble, Lampasas,
Llano, Medina, Morris. Parker, Rains,
Somervell, Taylor, Titus. Tom Green,
Uvalde, Van Zandt, Wharton, Wichita,
Williamson, Wilson, Wise, and Young
Counties in Texas.

See the rule portion of this document
for specific descriptions of newly
infested areas.

These actions are necessary because
surveys conducted by inspectors of the
United States Department of Agriculture
and officials of state agencies establish
that the imported fire ant has spread to
these areas. Eradication of the imported
fire ant is not being undertaken as an
objective in these areas, and therefore-
as an emergency measure-we are
adding them to the list of imported fire
ant generally infested areas.

Emergency Action

William F. Helms, Deputy
Administrator of the Animal and Plant
Health Inspection Service for Plant
Protection and Quarantine, has
determined that an emergency situation
exists which warrants publication of
this interim rule without prior
opportunity for public comment.
Because the imported fire ant could be
spread artificially to noninfested areas
of the United States, it is necessary to
act immediately to control its spread.

Since prior notice and other public
procedures with respect to this interim
rule are impracticable and contrary to
the public interest under these
emergency conditions, there is good
cause under 5 U.S.C. 553(d)(3) for
making this interim rule effective less
than 30 days after publication of this
document in the Federal Register. We
will consider comments postmarked or
received within 60 days of publication of
this interim rule in the Federal Register.
Any amendments we make to this
interim rule as a result of these
comments will be published in the



32908 , Federal Register / Voh 52,'No. 169 / Tuesday, September-1, 1987 J Rules and Regulations---

Federal Register as soon aspossible o
following the close of the comment
period.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this rule in
conformance with Executive Order
12291, and we have determined that it is
not a "major rule." Based on information
compiled by the Department, we have
determined that this rule will have an
estimated annual effect on the economy
of approximately $37,500; will not cause
a major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; and will
not cause a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

For this action, the Office of
Management and Budget has waived the
review process required by Executive
Order 12291.

This action affects the interstate
movement of regulated articles from
specified areas in Alabama, Arkansas,
Georgia, Mississippi, North Carolina,
Oklahoma, and Texas. Thousands of
small entities move these articles
interstate from the above mentioned
States, and many more thousands of
small entities move these articles
interstate from other States.

However, based on information
compiled by the Department, we have
determined that approximately 896
small entities move these articles
interstate from the specified areas in
those States. Further, the overall
economic impact from this action is
estimated to be approximately $37,500.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with state and local
officials. (See 7 CFR Part 3015, Subpart
V.)

Paperwork Reduction Act

This interim rule contains no
information collection or recordkeeping
requirements under the Paperwork

Reduction Act of 1980 (44 U.S.C. 3501 et
seq.).'

List of Subjects in 7 CFR Part 301

Agricultural commodities, Imported
fire ant. Plant diseases, Plant pests,
Plants (Agriculture), Quarantine,
Transportation.

Accordingly, 7 CFR Part 301 is
amended as follows:

PART 301-DOMESTIC QUARANTINE
NOTICES

1. The authority citation for Part 301
continues to read as follows:

Authority: 7 U.S.C. 15odd, 150ee, 150ff, 161,
162, and 164-167; 7 CFR 2.17, 2.51, and
371.2(c).

§ 301.81 (Amended]
2. Section 301.81, paragraph (a), is

amended by adding "Oklahoma"
immediately before "Puerto Rico."

3. Section 301.81-2a Is revised to read
as follows:

§ 301.81-2a Regulated areas; suppressive
and generally Infested areas.

The civil divisions and parts of civil
divisions described below are
designated as imported fire ant
regulated areas within the meaning of
the provisions of this subpart; and these
regulated areas are hereby divided into
generally infested areas or suppressive
areas as indicated below:

Alabama
(1) Generally infested areas.
Autauga County. The entire county.
Baldwin County. The entire county.
Barbour County. The entire county.
Bibb County. The entire county.
Blount County. The entire county.
Bullock County. The entire county.
Butler County. The entire county.
Calhoun County. The entire county.
Chambers County. The entire county.
Cherokee County. The entire county.
Chilton County. The entire county.
Choctaw County. The entire county.
Clarke County. The entire county.
Clay County. The entire county.
Cleburne County. The entire county.
Coffee County. The entire county.
Colbert County. The entire county.
Conecuh County. The entire county.
Coosa County. The entire county.
Covington County. The entire county.
Crenshaw County. The entire county.
Cullman County. The entire county.
Dale County. The entire county.
Dallas County. The entire county.
De Kalb County. T. 8 and 9 S., R. 5 E.; W. 1/

2 T. 8 and 9 S., R. 6 E.; secs. 21, 22, 23, 24, 25,
26, 27, 28, 33, 34, 35, and 36, T. 9 S., R. 6 E.; T.
8 and 9 S., R. 7 E.: T. 8 and 9 S., R. 8 E.; T. 7
and 8 S., R. 9 E.; T. 7 S., R. 10 E.; secs. 26 and
35, T. 7 S., R. 7 E.; secs. 9, 10, 15, and 16, T. 7
S., R. 8 E.

Elmore County. The entire county.
Escambia County. The entire county.

Etowah County. The entire county.
Fayette County. The entire county.
Franklin County. The entire county.
Geneva County. The entire county.
Greene County. The entire county.
Hale County. The entire county.
Henry County. The entire county.
Houston County. The entire county.
Jackson County. Secs. 11, 12, 13, and 14, T.

5 S., R. 4 E.; secs. 7, 8, 17, and 18, T. 5 S.; R. 5
E.

Jefferson County. The entire county.
Lamar County. The entire county.
Lauderdale County. T. 2 S., R. 10, 11, 12, 13.

14, and 15 W.; T. 3 S., R. 9, 10, 11, 12, and 13
W.

Lawrence County. The entire county.
Lee County. The entire county.
Limestone County. S. T. 3 S., R. 6 W.;

W. 1/2 T. 4 S., R. 5 W.; T. 4 S., R. 6 W.; T. 5 S.,
R. 4 W.

Lowndes County. The entire county.
Macon County. The entire county.
Madison County. That portion of the

county south of the north line of T. 5 S.
Marengo County. The entire county.
Marion County. The entire county.
Marshall County. The entire county.
Mobile County. The entire county.
Monroe County. The entire county.
Montgomery County. The entire county.
Morgan County. The entire county.
Perry County. The entire county.
Pickens County. The entire county.
Pike County. The entire county.
Randolph County. The entire county.
Russell County. The entire county.
St. Clair County. The entire county
Shelby County. The entire county.
Sumter County. The entire county.
Talladega County. The entire county.
Tallopoosa County. The entire county.
Tuscaloosa County. The entire county.
Walker County. The entire county.
Washington County. The entire county.
Wilcox County. The entire county.
Winston County. The entire county.
(2) Suppressive areas. None.

Arkansas

(1) Generally infested areas.
Ashley County. The entire county.
Bradley County. The entire county.
Calhoun County. The entire county.
Chicot County. The entire county.
Cleveland County. The entire county.
Columbia County. The entire county.
Dallas County. The entire county.
Desha County. That portion of the county

south of the south line of T. 10 S.
Drew County. The entire county.
Hempstead County. That portion of the

county south of Interstate 30 including all of
the incorporated city limits of Hope.

Howard County. T. 9 and 10 S., R. 27 W.
Jefferson County. Secs. 30, 31, and that part

of secs. 29, 32, and 33 south and east of the
Arkansas River of T. 5 S., R. 8 W.; secs. 25
and 36 of T. 5 S., R. 9 W.; secs. 8, 9,10,11,14,
15, 16, and 17 of T. 6 S., R. 8 W.

Lafayette County. The entire county.
Lincoln County. That portion of the county

south of State Road 114 and west of State
Road 81, including all of the incorporated city
limits of Palmyra and Star City.
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Little River County. The entire county.
Miller County. The entire county.
Nevada County. That portion of the county

south of the south line of T. 10 S., and the
Little Missouri River.

Quachita County. The entire county.
Union County. The entire county.
(2) Suppressive areas. None.

Florida

(1) Generally infested areas. The entire
state.

(2) Suppressive areas. None.

Georgia

(1) Generally infested areas.
Appling County. The entire county.
Atkinson County. The entire county.
Bacon County. The entire county.
Baker County. The entire county.
Baldwin County. The entire county.
Banks County. That portion of the county

within Georgia Military Districts 208, 265, 448,
468,912.1206,1210, and 1464.

Barrow County. The entire county.
Bartow County. The entire county.
Ben Hill County. The entire county.
Berrien County. The entire county.
Bibb County. The entire county.
Bleckley County. The entire county.
Brantley County. The entire county.
Brooks County. The entire county.
Bryan County. The entire county.
Bulloch County. The entire county.
Burke County. The entire county.
Butts County. The entire county.
Calhoun County. The entire county.
Camden County. The entire county.
Candler County. The entire county.
Carroll County. The entire county.
Charlton County. The entire county.
Chatham County. The entire county.
Chattachoochee County. The entire county.
Chattooga County. That portion of the

county within Georgia Militia Districts 925,
961, 968, 1083.1216, and 1484.

Cherokee County. That portion of the
county within Georgia Militia District 817.

Clarke County. The entire county.
Cloy County. The entire county.
Clayton County. The entire county.
Clinch County. The entire county.
Cobb County. The entire county.
Coffee County. The entire county.
Colquitt County. The entire county.
Columbia County. The entire county.
Cook County. The entire county.
Coweta County. The entire county.
Crawford County. The entire county.
Crisp County. The entire county.
Decatur County. The entire county.
De Kalb County. The entire county.
Dodge County. The entire county.
Dooly County. The entire county.
Dougherty County. The entire county.
Douglas County. The entire county.
Early County. The entire county.
Echols County. The entire county.
Effingham County. The entire county.
Elbert County. That portion of the county

within Georgia Militia Districts 190. 191, 192,
and 193.

Emanuel County. The entire county.
Evans County. The entire county.
Fayette County. The entire county.
Floyd County. That portion of the county

within Georgia Militia Districts 829, 855, 859,

919, 923, 924, 962, 1048. 1059, 1120, 1453, 1478,
1504, 1562, 1688, 1719, and 1822.

Forsyth County. That portion of the county
within Georgia Militia Districts 879, 1276, and
795.

Fulton County. The entire county.
Clascock County. The entire county.
Glynn County. The entire county.
Gordon County. That portion.of the county

within Georgia Militia Districts 849, 856.973,
980, 1054, 1055, 1058. 1064, and 1595.

Grady County. The entire county.
Greene County. The entire county.
Gwinnett County. The entire county.
Hall County. That portion of the county

within Georgia Militia Districts 413, 1270, and
1419.

Hancock County. The entire county.
Haralson County. The entire county.
Harris County. The entire county.
Heard County. The entire county.
Henry County. The entire county.
Houston County. The entire county.
Irwin County The entire county.
Jackson County. The entire county.
Jasper County. The entire county.
Jeff Davis County. The entire county.
Jefferson County. The entire county.
Jenkins County. The entire county.
Johnson County. The entire county.
Jones County. The entire county.
Lamar County. The entire county.
Lanier County. The entire county.
Laurens County. The entire county.
Lee County. The entire county.
Liberty County. The entire county.
Lincoln County. The entire county.
Long County. The entire county.
Lbwndes County. The entire county.
Macon County. The entire county.
Madison County. The entire county.
Marion County. The entire county.
McDuffie County. The entire county.
McIntosh County. The entire county.
Meriwether County. The entire county.
Miller County. The entire county.
Mitchell County. The entire county.
Monroe County. The entire county.
Montgomery County. The entire county.
Morgan County. The entire county.
Muscogee County. The entire county.
Newton County. The entire county.
Oconee County. The entire county.
Oglethorpe County. The entire county.
Paulding County. The entire county.
Peach County. The entire county.
Pierce County. The entire county.
Pike County. The entire county.
Polk County. The entire county.
Pulaski County. The entire county.
Putnam County. The entire county.
Quitman County. The entire county.
Randolph County. The entire county.
Richmond County. The entire county.
Rockdale County. The entire county.
Schley County. The entire county.
Screven County. The entire county.
Seminole County. The entire county.
Spalding County. The entire county.
Stewart County. The entire county.
Sumter County. The entire county.
Talbot County. The entire county.
Taliaferro County. The entire county.
Tattnall County. The entire county.
Taylor County. The entire county.
Telfair County. The entire county.

Terrell County. The entire county.
Thomas County. The entire county.
Tift County. The entire county.
Toombs County. The entire county.
Treutlen County. The entire county.
Troup County. The entire county.
Turner County. The entire county.
Twiggs County. The entire county.
Upson County. The entire county.
Walton County. The entire county.
Ware County. The entire county.
Warren County. The entire county.
Washington County. The entire county.
Wayne County. The entire county.
Webster County. The entire county.
Wheeler County. The entire county.
Whitfield County. That portion of the

county within Georgia Militia Districts 627,
872. 1233, 1298. 1305, and 1433.

Wilcox County. The entire county.
Wilkes County. The entire county.
Wilkinson County. The entire county.
Worth County. The entire county.
(2) Suppressive areas. None.

Louisiana
(1) Generally infested areas. The entire

state.
(2) Suppressive areas. None.

Mississippi

(1) Generally infested areas.
Adams County. The entire county.
Alcorn County. The entire county.
Amite County. The entire county.
Attale County. The entire county.
Benton County. That portion of the county

south of the north line of T. 4 S.
Bolivar County. T. 20 N.. R. 8, 7, and 8 W.;

T. 21 N., R. 5, 6 and 7 W., and S. % T. 22 N.,
R. 6W.

Carroll County. The entire county.
Calhoun County. The entire county.
Chickasaw County. The entire county.
Choctaw County. The entire county.
Claiborne County. The entire county.
Clarke County. The entire county.
Clay County. The entire county.
Copiah County. The entire county.
Covington County. The entire county.
Forrest County. The entire county.
Franklin County. The entire county.
George County. The entire county.
Greene County. The entire county.
Grenada County. The entire county.
Hancock County. The entire county.
Harrison County. The entire county.
Hinds County. The entire county.
Holmes County. The entire county.
Humphreys County. The entire county.
Issaquena County. The entire county.
Itawamba County. The entire county.
Jackson County. The entire county.
Jasper County. The entire county.
Jefferson County. The entire county.
Jefferson Davis County. The entire county.
Jones County. The entire county.
Kemper County. The entire county.
Lafayette County. That portion of the

county south of the north line of T. 10 S.; T. 9
S., R. 1, 2, 3, and 4, W.; T. 8 S., R. 1, 2 and 3,
W.; T. 7 S., R. 1 W., and S.E. V,, T. 6 S., R. 3
W.

Lamar County. The entire county.
Lauderdale County. The entire county.
Lawrence County. The entire county.
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Leake County. The entire county.
Lee County. The entire county.
LefloreCounty. That portion of the county

south of the north line of T. 19 N.; S. % of T.
20 N., R. 1 E.; and that portion of T. 20 and 21
N., R. 2 E. within the county.

Lincoln County. The entire county.
Lowndes County. The entire county.
Madison County. The entire county.
Marion County. The entire county.
Marshall County. That portion of T. 7 S.. R.

1 W. and T. 6S., R. I W. within the county.
Monroe County. The entire county.
Montgomery County. The entire county.
Neshoba County. The entire county.
Newton County. The entire county.
Noxubee County. The entire county.
Oktibeha County. The entire county.
Panola County. That portion of T. 10 S., R. 5

W. within the county and T. 10 S., R. 6 and 7
W.

Pearl River County. The entire county.
Perry County. The entire county.
Pike County. The entire county.
Pontotoc County. The entire county.
Prentiss County. The entire county.
Rankin County. The entire county.
Scott County. The entire county.
Sharkey-County. The entire county.
Simpson County. The entire county.
Smith County. The entire county.
Stone County. The entire county.
Sunflower County. That portion of the

county south of the north line of T. 19 and 20
N., R. 5 W.

Tallahatchie County. That portion of the
county south of the north line of T. 24 N., and
east of the west line of R. 2 E., and T. 25.N., R.
3 E.

Tippah County. The entire county.
Tishomingo County. The entire county.
Union County. The entire county.
Walthall County. The entire county.
Warren County. The entire county.
Washington County. The entire county.
Wayne County. The entire county.
Webster County. The entire county.
Wilkinson County. The entire county.
Winston 'County. The entire county.
Yalobusha County. The entire county.
Yazoo County. The entire county.
(2) Suppressive areas. None.

North Carolina

(1) Generally infested areas.
Anson County. That portion of the county

bounded by a line beginning at the
intersection of State Secondary Road 1756
and the Pee Dee River, then southwesterly
along this road to its intersection with State
Secondary Road 1744; then southerly along
this road to its intersection with State
Secondary Road 1730; then west along this
road to its intersection with State Secondary
Road 1801; then southeasterly along this-road
to its intersection with State Highway 145;
then northeasterly along this highway to its
intersection with U.S. Highway 74; then east
along this highway to its intersection with
State Secondary Road 1748; then north along
this road to its intersection with the Pee Dee
River then northwesterly along this river to
the point of beginning.

Beaufort County. The entire county.
Bloden County. The entire county.
Brunswick County. The entire county.

Carteret County. The entire county.
Columbus County. The entire county.
Craven County. The entire county.
Duplin County. That area bounded by a

line beginning at the intersection of State
Secondary Road 1130 and the Duplin-
Sampson County line; then north along this
county line to its intersection with State
Secondary Road 1108; then northeasterly
along this road to its junction with State,
Secondary Road 111Z then easterly along this
road to its junction with State Secondary
Road 1105; then north along this road to its
junction with State Secondary Road 1113;
then easterly along this road to its junction
with State Secondary Road 1108; then south
and east along this road to its junction with
U.S. Highway 117 and State Secondary Road
1107; then northeast along State Secondary
Road 1107 to its intersection with State
Secondary Road 1900; then southeast along
this road to its junction with State Secondary
Road 1003; then east along this road to its
intersection with State Highway 11; then
northerly along this highway to its junction
with State Highway 111; then northerly along
this highway to its intersection with State
Secondary Road 1555; then northeast along
this road to its intersection with State
Secondary Road 1553; then southeasterly
along this road to its intersection with State
Secondary Road 1551; then east along this
road to its intersection with State Secondary
Road 1549;.then southerly along this road to
its intersection with State Highway 11; then
east along this~highway to its intersection
with the Duplin-Lenoir County line; then
southerly along this county line to its
intersection with the Duplin-Jones County
line; then southeast along this county line to
its intersection with the Duplin-Onslow
County line; then southerly along this county
line to its intersection with the Duplin-Pender
County line; then west along this county line
to its intersection with the Duplin-Sampson
County line; then westerly along this county
line to the point of beginning.

Hyde County. That portion of the county
bounded by a line beginning at a point where
Scranton Creek intersects U.S. Highway 264;
then north along this highway to its junction
with State Secondary Road 1302; then north
along this road to its junction with State
Secondary Road 1303; then northeast along
this road to its intersection With the
northwest fork of New Lake Fork Creek; then
east along this creek to its junction with
Alligator River; then east along this river to
its intersection with State Highway 94; then
south along this highway to its junction with
State Secondary Road 1311; then easterly
along this road to its junction with U.S.
Highway 264; then southwest along this
highway to its junction with State Secondary
Road 1184: then southeast along this road to
its junction with the Pamlico Sound; then
westerly along the mainland Hyde County-
Pamlico Sound shoreline to its junction with
the Pungo River: then northerly along this
river to its junction with Scranton Creek; then
southeasterly along this creek to the point of
beginning.

Jones County. The entire county.
Lenoir County. That portion of the county

bounded by a line beginning at a point where
State Secondary Road 1165 intersects the

Duplin-Lenoir County line; then east along
this road to its junction with State Highway
11; then northerly along this highway to its
intersection with U.S. Highway 70 (bypass);
then easterly along this highway to its
intersection with the Jones-Lenoir County
line; then southerly along this county line to
the Duplin-Lenoir County line; then northerly
along this county line to the point of
beginning.

New Hanover County. The entire county.
Onslow County. The entire county.
Pamlico County. The entire county
Pender County. The entire county.
Richmond County. Beginning at the

junction of the Pee Dee River and U.S.
Highway 74, then east to the junction of State
Road 1140 and U.S. Highway 74; then
northeast along State Road 1140 to its
junction with State Road 1141; then
northwest along this road to its junction with
State Road 1144; then northeast along this
road to its junction with State Road 1146;
then northwest along this road to its junction
with State Road 1148; then west along this
road to Mountain Creek; then southwest
along this creek to the Pee Dee River; then
south along this river to the point of
beginning.

Robeson County. That portion of the
county bounded by a line beginning at the
junction of Rob6son County and Scotland
County at the North Carolina-South Carolina
State line; then northeast along the Scotland-
Robeson County line to its junction with the
Seaboard Coastline Railroad at Maxton.
North Carolina; then southeast along this
railroad to its intersection of the North-South
Seaboard Coastline Railroad at Pembroke,
North Carolina; then northeast along this
railroadto its junction with North Carolina
Highway 211; then southeast along this
highway to its junction with State Secondary
Road 1529: then northeast along this road to
Its intersection of U.S. Highway 301; then
northeast along this highway to its junction
with State Secondary Road 1935; then east by
southeast along this road to its intersection of
State Secondary Road 1935 and.State
Secondary*Road 1004; then nor'theast along
State Secondary Road 1004 to its junction
with the Bladen-Robeson County line: then
east and southeast along this'county line to
the junction of the Bladen-Columbus-Robeson
County lines; then south and southwest along
the Columbus-Robeson County line to its
junction with the North Carolina-South
Carolina State line; then northwest along this
state line to the point of beginning.

Sampson County. That portion of the
county bounded by a line beginning at a point.
where State Secondary Road 1208 intersects
the Sampson-Bladen County line; then
northeast along this road to its junction with
State Secondary Road 1210; then north along
this road to its junction with State Highway
411; then north along this highway to its
intersection with State Secondary Road 1214;
then northeast along this road to its junction
with State Secondary Road 1219; then
easterly along this road to its junction with
U.S. Highway 701; then south along this
highway to its junction-with State Secondary
Road 1145;.then easterly along this road to its
junction with State Secondary Road 1147;
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then north and east along this road to its
junction with State Secondary Road 1938;
then easterly along this road to its junction
with State Secondary Road 1004; then
northeasterly along this road to its
intersection with State Secondary Road 1926;
then east along this road to its intersection
with the Sampson-Duplin County line; then
southerly and easterly along this county line•
to the Sampson-Pender County line; then
southwesterly along this county line to the
Sampson-Bladen County line; then
northwesterly along this county line to the
point of beginning.

Scotland County. Beginning at the junction
of the North Carolina-South Carolina State
line and State Road 1619; then northeast
along this road to its junction with U.S.
Highway 501; then northwest along this
highway to its junction with U.S. 401
Business; then northeast along this highway
to the Hoke-Scotland County line and
junction with the Lumber River; then
southeast along this river to its junction with
the Robeson-Scotland County line; then
southwest along this county line to the North
Carolina-South Carolina State line; then
northwest along this state line to the point of
beginning.

Union County. Beginning at a point where
U.S. Highway 74 intersects the Union-Anson
County line; then south along this county line
to its junction with the North Carolina-South
Carolina State line; then west along this state
line to its junction with the Lancaster County
line: then north and northwest along this
county line to its intersection with the
Mecklenburg-Union County line; then
northeast along this county line to its
intersection with U.S. Highway 74; then
southeast and east along this highway to the
point of beginning.

(2) Suppressive areas. None.

Oklahoma
(1) Generally infested areas.
Bryan County. That portion of the county

south of the north line of T. 5 S., R. 7, 8, and 9
E.

Marshall County. That portion of the
county south of the north line of T. 6 S., R. 6,
and 7 E.

McCurtain County. That portion of the
county south of the north line of T. 7 S., R. 21,
22, 23, 24, 25, 26, and 27 E.

(2) Suppressive areas. None.

South Carolina
(1) Generally infested areas.
Aiken County. The entire county.
Allendale County. The entire county.
Bamberg County. The entire county.
Barnwell County. The entire county.
Beaufort County. The entire county.
Berkeley County. The entire county.
Calhoun County. The entire county.
Charleston County. The entire county.
Chesterfield County. The entire county.
Clarendon County. The entire county.
Chester County. That portion of the county

bounded by a line beginning at a point where
State Primary Highway 72 intersects with the
Chester-Union County line; then northeast
along this highway to its junction with State
Primary Highway 9; then easterly along this
highway to its intersection with the Chester-

Lancaster County line; then south along this
county line to its junction with the Chester-
Fairfield County line; then west along this
county line to the Union County line; then
north along this county line to the point of
beginning.

Colleton County. The entire county.
Darlington County. The entire county.
Dillon County. The entire county.
Dorchester County. The entire county.
Edgefield County. The entire county.
Fairfield County. The entire county.
Florence County. The entire county.
Georgetown County. The entire county.
Hampton County. The entire county.
Harry County. The entire county.
Jasper County. The entire county.
Kershaw County. The entire county.
Lancaster County. The entire county.
Lee County. The entire county.
Lexington County. The entire county.
Marion County. The entire county.
Marlboro County. The entire county.
McCormick County. That portion of the

county bounded by a line beginning at a point
where U.S. Highway 378 junctions with the
Clark Hill Reservoir;, then northeast along
this highway to its intersection with the
McCormick-Edgefield County line; then
southerly along this county line to its junction
with the Savannah River, then northwesterly
along this river and Clark Hill Reservoir to
the point of beginning.

Newberry County. That portion of the
county bounded by a line beginning at a point
where U.S. Highway 76 intersects with the
Newberry-Laurens County line; then
northeasterly, easterly, southerly, and
westerly along the Newberry County line to
its intersection with State Primary Highway
121; then north along this highway to its
junction with State Primary Highway 34; then
northeast along this highway to its junction
with U.S. Highway 76; then northwest along
this highway to the point of beginning.

Orangeburg County. The entire county.
Richland County. The entire county.
Saluda County. The entire county.
Sumter County. The entire county.
Union County. That portion of the county

bounded by a line beginning at a point where
State Primary Highway 72 intersects with the
Union-Newberry County line; then northeast
along this highway to its junction with the
Broad River, then south along this river to its
junction with .the Newberry County line; then
west and north along this county line to the
point of beginning.

Williamsburg County. The entire county.
(2) Suppressive areas. None.

Texas
(1) Generally infested areas.
Anderson County. The entire county.
Angelina County. The entire county.
Aransas County. The entire county.
Atascosa County. The entire county.
Austin County. The entire county.
Bondera County. The entire county.
Bastrop County. The entire county.
Bee County. The entire county.
Bell County. The entire county.
Bexar County. The entire county.
Blanco County. The entire county.
Bosque County. The entire county.
Bowie County. The entire county.

Brazoria County. The entire county.
Brazos County. The entire county.
Burleson County. The entire county.
Burnet County. The entire county.
Caldwell County. The entire county.
Calhoun County. The entire county.
Camp County. The entire county.
Cass County. The entire county.
Chambers County. The entire county.
Cherokee County. The entire county.
Collin County. The entire county.
Colorado County. The entire county.
Carnal County. The entire county.
Comanche County. The entire county.
Cooke County. The entire county.
Coryell County. The entire county.
Dallas County. The entire county.
Denton County. The entire county.
De Witt County. The entire county.
Duval County. That portion of the county

within a 3 mile radius of the intersection of
state highway 44 and state highway 359.

Eastland County. The entire county.
Ellis County. The entire county.
Erath County. The entire county.
Falls County. The entire county.
Fannin County. The entire county.
Fayette County. The entire county.
Fort Bend County. The entire county.
Franklin County. The entire county.
Freestone County. The entire county.
Frio County. The entire county.
Galveston County. The entire county.
Gillespie County. The entire county.
Goliad County. The entire county.
Gonzales County. The entire county.
Grayson County. The entire county.
Gregg County. The entire county.
Grimes County. The entire county.
Guadalupe County. The entire county.
Hardin County. The entire county.
Harris County. The entire county.
Harrison County. The entire county.
Hays County. The entire county.
Henderson County. The entire county.
Hill County. The entire county.
Hood County. The entire county.
Houston County. The entire county.
Hunt County. The entire county.
Jackson County. The entire county.
Jasper County. The entire county.
Jefferson County. The entire county.
Jim Wells County. The entire county.
Johnson County. The entire county.
Karnes County. The entire county.
Kaufman County. The entire county.
Kendall County. The entire county.
Kerr County. The entire county.
Kimble County. The portion of the county

bounded by a line beginning at a point where
Texas Ranch Road 479 intersects the Kerr-
Kimble County line, then northerly along this
road to its junction with U.S. Highway 290,
then easterly along this highway to its
intersection with the Gillespie-Kimble County
line, then southerly along this county line to
its intersection with the Kerr-Gillespie
County line; then westerly along this county
line to the point of beginning.

Klebers County. The entire county.
Lampasas County. The entire county.
Lavaca County. The entire county.
Lee County. The entire county.
.Leon County. The entire county.
Liberty County. The entire county.
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Limestone County. The entire county.
Live Oak County. The entire county.
Llano County. The portion of the county

bounded by a line beginning where Texas
Ranch 963. intersects the Llano-Gillespie
County line; then northeasterly along this
road to its intersection with Texas Highway
16; then northerly along this highway to its
intersection with Texas Highway 71; then
southeasterly along this highway to its
intersection with Texas Ranch Road 2233;
then northeasterly along this road to its
intersection with the Burnet-Llano County
line; then southeasterly along this county line
to its junction with the Blanco-Bumet-Llano
County line; then westerly along this county
line to the point of beginning.

Madison County. The entire county.
Marion County. The entire county.
Matagorda County. The entire county.
McLennan County. The entire county.
Medina County. The entire county.
Milan County. The entire county.
Montgomery County. The entire county.
Morris County. The entire county.
Nacogdoches County. The entire county.
Navarro County. The entire county..
Newton County. The entire county.
Nueces County. The entire county.
Orange County. The entire county.
Panola County. The entire county.
Parker County. The entire county.
Polk County. The entire county.
Rains. County. The entire county.
Refugio County. The entire county.
Robertson County. The entire county.
Rockwall County. The entire county.
Rusk County. The entire county.
Sabine County. The entire county.
San Augustine County. The entire county.
San Jacinto County. The entire county.
San Patricio County. The entire county.
Shelby County. The entire county.
Smith County. The entire county.
Somervell County. The entire county.
Tarrant County. The entire county.
Taylor County. The entire county.
Titus County. The entire county.
Tom Green County. The entire county.
Travis County. The entire county.
Trinity.County. The entire county.
Tyler County. The entire county.

lpshur.County. The entire county.
Uvalde County. The portionof the county

bounded by a line beginning at a point where
U.S. Highway 90 intersects the Medina-
Uvalde County line; then westerly along this
highway to its intersection with Texas Ranch
Road 2730; then northeasterly along this road
to its intersection with Texas Highway 127;
then northwesterly along this highway to its
intersection with U.S. Highway 83; then
northerly along this highway to its junction
with the Real-Uvalde County line; then
easterly along this county line to its junction
with the Bandera-Uvalde County line: then
easterly along this county line to its junction
with the Medina-Uvalde County line; then
southerly along this county line to the point
of beginning.

Van Zandt County. The entire county.
Victoria County. The entire county.
Walker County. The entire county.
Waller County. The entire county.
Washington County. The entire county.
Wharton County. The entire county.

Wichita County. The entire county.
Williamson County. The entire county.
Wilson County. The entire county.
Wise County. The entire county.
Wood County, The entire county.
Young County. Those portions of the

county within a 3 mile radius from the
intersection of Farm to Market Road 1287 and
state highway 16, and within a 3 mile radius
from the intersection of Farm to Market Road
210 and state highway Spur 132.

(2) Suppressive areas. None.
Done at Washington, DC, this 26th day of

August, 1987.
D. Husnik,
Acting Deputy Administrator, Plant
Protection and Quarantine, Animal and Plant
Health Inspection Service.
[FR Doc. 87-20078 Filed 8-31-87; 8:45 am)
BILUNG CODE 3410-34.-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 87-CE-26-AD; Amdt. 39-57091

Airworthiness Directives; Beech
Aircraft Corporation Model 58
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD),
applicable to certain Beech Aircraft
Corporation Model 58 airplanes which
are approved foi flight in icing
conditions. The FAA has determined
that the heating circuitry for the stall
warning vane on these airplanes will not
provide sufficient heat for flight in icing
conditions. This AD requires installation
of a placard, "Flight into Known Icing
Conditions Prohibited," and a copy of
the AD placed in the Limitations Section
of Pilot's Operating Handbook and FAA
Approved Airplane Flight Manual,
unless it is determined by an inspection
that a relay is installed in the stall
warning vane heater circuit. The placard
and limitation may be removed after the
relay is installed. The actions of this AD
are necessary to preclude loss of stall
warning capability in icing conditions.
DATES: Effective Date: September 1, 1987

Compliance: As prescribed in the
body of the AD.
ADDRESSES: Beechcraft Mandatory
Service Bulletin (MSB) No. 2180 dated
June 1987, applicable to this AD may be
obtained from Beech Aircraft
Corporation, Commercial Service,
Department 52, P.O. Box 85, Wichita,
Kansas 67201-;0085.

This information may. be examined at
the Rules Docket, Office of the Regional
Counsel, Room 1558, 601 East 12th
Street, Kansas City, Missouri 64106.
FOR FURTHER INFORMATION CONTACT.
Dale A. Vassalli, Aerospace Engineer,
ACE-130W, Wichita Aircraft
Certification Office, 1801 Airport Road,
Room 100, Mid-Continent Airport,
Wichita, Kansas 67209; Telephone (316)
946-4419.

SUPPLEMENTARY INFORMATION: Beech.
has made a production change on
certain Model 58 airplanes, which
included relocation and use of a
different relay in the stall warning vane
heater circuit. This production change,
on airplanes which are approved for
flight in icing conditions, provides
sufficient heat for the stall warning vane
for correct operation in icing conditions.
It has been subsequently determined
that some of these airplanes did not
have the relay installed during -
production. Without the installation of
the relay, sufficient heat will not be
applied to the stall warning vane,
thereby jeopardizing its stall warning
capability and creating a potentially
unsafe condition.

As a result, Beech issued MSB No.
2180, dated June 1987, which defines a
procedure for determining if the relay is
installed, and instructions for
installation of the relay if it is missing.
Beech has recommended compliance
with the Service Bulletin within the next
100 hours time-in-service. The FAA is in
agreement with the inspection and
modification compliance time; however,
since a heated stall warning system is
required for flight in icing conditions, the
affected airplanes will be prohibited
from flight into icing conditions until the
actions specified in MSB No. 2180 have
been accomplished.

Since the FAA has determined that
the unsafe condition described herein is
likely to exist in other airplanes of the
same type design, an AD is being issued,
applicable to certain Beech Model 58
airplanes, which prohibits operation in
icing conditions until the airplane is
inspected and modified as required.
Because an emergency condition exists
that requires the immediate adoption of
this regulation, it is found that notice
and public procedure hereon are
impractical and .contrary to the public
interest, and good cause exists for.
making this amendment effective in less
than 30 days.

The FAA has determined that this
regulation is an emergency regulation
that is not major ufider section 8 of
Executive Orde'r 12291. It is
impracticable for the agency to follow
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the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe conditions in aircraft. It has been
further determined that this document
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant regulation, a final
regulatory evaluation or analysis, as
appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation is not
required). A copy of it, when filed, may
be obtained by contacting the Rules
Docket under the caption "Addresses"
at the location identified.

List of Subjects in 14 CFR Part 39

Air transportation, Aviation safety,
Aircraft, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the FAR as
follows:

PART 39-{AMENDED]

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised, Pub. L 97-449,
January 12,1983); and 14 CFR 11.89.

§39.13 [Amended]
2. By adding the following new AD:

Beech Aircraft Corporation: Applies to Model
58 (S/N's TH-1389, TH-1396, TH-1397,
TH-1403, TH-1407 through TH-1410, TH-
1412, TH-1414, TH-1416, TH-1420
through TH-1423, TH-1425, TH-1427,
TH-1430, TH-1434, TH-1438, TH-1440,
TH-1442, TH-1443. TH-1445, TH-1447,
TH-1451, TH-1452, TH-1456, TH-1457,
TH-1459, TH-1462, TH-1463, TH-1466,
TH-1468, TH-1472 through TH-1474, TH-
1477, TH-1478, TH-1481, TH-1483, TH-
1485, TH-1490, TH-1492, TH-1495
through TH-1497, TH-1499, TH-1500,
TH-1502 and TH-1506) airplanes
certificated in any category.

Compliance: Required as indicated after
the effective date of this AD, unless
previously accomplished.

To preclude the loss of stall warning
capability in icingconditions, accomplish the
following:

(a) Within the next 25 hours time-in-service
(unless the inspection and relay installation
requirements of paragraph (c) have been
accomplished):

(1) Fabricate and install on the instrument
panel in clear view of the pilot the following
placard using letters of a minimum of 0.10
inch in height:

"FLIGHT INTO KNOWN ICING
CONDITIONS IS PROHIBITED".

(2) Place a copy of this AD in the Limitation
Section of Pilot's Operating Handbook (POH)
and FAA Approved Airplane Flight Manual
(AFM).

(3) Cover the airplane operating placard
statement, "This airplane approved for flight
in icing conditions" with opaque tape.

(4) Operate the airplane in accordance with
this limitation.

(b) The requirements of paragraph (a) of
this AD may be accomplished by the owner/
operator on any airplanes which are not used
under FAR Part 121 or 135. The person
accomplishing these actions must make the
appropriate airplane maintenance record
entry per FAR 43.9 and 91.173.

(c) Within the next 100 hours time-in-
service after the effective date of this AD,
Inspect and, if necessary, modify the stall
warning heater circuit in accordance with the
instructions in Beechcraft Mandatory Service
Bulletin No. 2180, dated June 1987.

(d) The requirements and limitations of
paragraph (a) of this AD do not apply to
airplanes that have been inspected and
modified as required per paragraph (c) of this
AD.

(e) Airplanes may be flown in accordance
with FAR 21.197 to a location where this AD
may be accomplished.

(i An equivalent means of compliance
with this AD may be used if approved by the
Manager, Wichita Aircraft Certification
Office, 1801 Airport Road, Room 100, Mid-
Continent Airport, Wichita, Kansas 67209;
Telephone (316) 946-4400.

All persons affected by this directive
may obtain copies of the document(s)
referred to herein upon request to Beech
Aircraft Corporation, Commercial
Service, Department 52, P.O. Box 85,
Wichita, Kansas 67201-0085; or may
examine the document(s) referred to
herein at FAA, Office of the Regional
Counsel, Room 1558, 601 East 12th
Street, Kansas City, Missouri 64106.

This amendment becomes effective on
September 1, 1987.

Issued in Kansas City, Missouri, on August
7, 1987.
Berry D. Clements,
Acting Director, CentralRegion.
[FR Doc. 87-19997 Filed 8-31-87; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 87-ASW-24; Amdt. 39-56781

Airworthiness Directives; McDonnell
Douglas Helicopter Company, Model
369D, E, F, and FF Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) which

requires inspection of the main rotor
transmission tail rotor output drive
pinion shaft and removal from service of
all unairworthy shafts on McDonnell
Douglas Helicopter Company (MDHC)
Model 369D, E, F, and FF helicopters.
The AD is prompted by reports that
main rotor transmission tail rotor output
drive shafts have failed in flight, which
could result in loss of power to the tail
rotor and loss of control of the
helicopter.
DATES: September 1, 1987.

Effective Date: The incorporation by
reference of certain publications listed
in the regulations is approved by the
Director of the Federal Register as of
September 1, 1987.

Compliance: As indicated in the body
of this AD.
ADDRESSES: The applicable service
information notice may be obtained
from McDonnell Douglas Helicopter
Company, 500 E. McDowell Road, Mesa,
Arizona 85205

A copy of each document supporting
the AD is contained in the Rules Docket,
Office of the Regional Counsel, Federal
Aviation Administration, Southwest
Region, Room 158, Building 3B, 4400 Blue
Mound Road, Fort Worth, Texas.
FOR FURTHER INFORMATION CONTACT:
Mr. William R. Twa, Jr., Aerospace
Engineer, Propulsion Section, ANM-
174W, Western Aircraft Certification
Office, Northwest Mountain Region
Federal Aviation Administration, P.O.
Box 92007, Worldway Postal Center, Los
Angeles, California 90009-2007;
telephone (213) 297-1128.
SUPPLEMENTARY INFORMATION: There
have been six reported cases of forward
bearing journal failures of the main rotor
transmission tail rotor output drive shaft
(P/N's 369D25125-BSC and -11) due to
fatigue in an area between the forward
bearing journal and the toothed gear
section. Contributory causes of the
fatigue have been traced to the need for
a relief radius, omission of shotpeening
of the area, improper surface finish, and
no plating on the inside diameter of the
'shaft. All failures have occurred during
flight and were detected by a loud noise
and vibrations. The currently acceptable
nondestructive test method for verifying
the integrity of the shaft is a magnetic
particle and visual inspection of the
affected area. MDHC has issued
Mandatory Service Information Notice
(SIN) DN-147/EN-35/FN-24, dated
April 23, 1987. Since this condition is
likely to exist or develop in other
helicopters of the same type design, an
airworthiness directive is being issued
which requires a magnetic particle and
visual inspection of the main rotor
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transmission tail rotor output drive "
pinion, shaft (P/N's 369D25125-BSC and
-11), and removal of unairworthy pinion
shafts fromservice on MDHC Model
369D, E, F, and FF helicopters.

Since a situation exists that requires
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable and
good cause exists for making this
amendment effective in less than 30
days.

The FAA has determined that this
regulation is an emergency regulation
that is not considered to be major under
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this action
involves an emergency regulation under
DOT Regulatory Polices and Procedures
(44 FR 11034; February 26, 1979). If this
action is subsequently determined to
involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation or analysis is
not required). A copy of it, when filed,
may be obtained by contacting the ;
person identified under the caption "FOR
FURTHER INFORMATION CONTACT."

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety and Incorporation by
reference.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations as follows:

PART 39--AIRWORTHINESS
DIRECTIVES

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised, Pub. L. 97-449,
January 12,1983); and 14 CFR 11.89.

§ 39.13 [Amended]

2. By adding the following new AD:
McDonnell Douglas Helicopter Company

(MDHC) (Hughes Helicopters, Inc.):
Applies to all Model 369D, E, F, and FF
helicopters, certificated in any category,
equipped with MDHC main transmission
(P/N 369D25100-BSC or -501) which has
tail rotor output drive pinion shaft (P/N
369D25125-BSC or -11) installed.

Compliance is required as indicated, unless
previously accomplished.

To prevent possible loss of tail rotor
control, accomplish the following: (a) Within
the next 25 hours' time in service after the
effective date of this AD, perform a one-time
magnetic particle and visual inspection on
the main transmission tail rotor output drive
pinion shaft (P/N 369D25125-BSC or-11) on
helicopters with the following serialized main
rotor transmission in accordance with
procedures detailed in paragraphs (c) through
() of this AD.
Transmission Serial Number

1989
1992 and 1993
1998 through 2000
2002 through 2082
2084 and 2085
If the tail rotor output drive pinion shaft

serial number is contained in the list below,
remove the shaft from service prior to further
flight.
Tail Roter Output Drive Pinion Shaft Serial

Numbers
1474 through 1502
1504 through 1547
1549 through 1561
1563 and 1564
1666
(b) Within the next 100 hours' time in

service after the effective date of this AD,
perform a one-time magnetic particle and
visual inspection on the main transmission
tail rotor output drive pinion shaft (P/N
369D25125-BSC or -11) on all affected
helicopters with transmission serial numbers
other than those listed above in accordance
with procedures detailed in paragraphs (c)
through () of this AD.

(c) Verify that the tail rotor output drive
pinion shaft has an undercut style fillet
radius as shown in Figure I of MDHC
Mandatory SIN DN-147/EN-35/FN-24, dated
April 23,1987, or FAA-approved equivalent.
Remove parts which do not have the
undercut from service prior to further flight.

Note.-Tail rotor output drive pinion
shafts removed from service in accordance
with paragraph (c) may be returned to MDHC
for rework if a magnetic particle inspection of
the part does not show any crack indications.

(d) Perform a magnetic particle inspection
of the tail rotor output drive pinion shaft.
Remove parts which show indications of
cracking found during magnetic particle
inspection from service prior to further flight.

(e) Inspect the tail rotor output drive pinion
shafts for scratches, tooling marks, corrosion,
or other minor surface defects in the fillet
radius or elsewhere on the shaft in
accordance with paragraphs c.(4), c.(5), and
c.(6) of MDHC Mandatory SIN DN-147/EN-
35/FN-24, dated April 23, 1987, Prior to
further flight, rework discrepant shafts that
show no indication of cracks in accordance
with procedures stated in paragraph d. of
MDHC Mandatory SIN DN-147/EN-35/FN-
24, dated April 23, 1987.

(f) Special flight permits may be issued in
accordance with FAR §§ 21.197 and 21.199 to
ferry aircraft to a maintenance base in order
to comply with the requirements of this AD.

The procedure shall be done in
accordance with MDHC SIN DN-147/
EN-35/FN-24, dated April 23, 1987. This
incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a)(1). Copies may be obtained from
MDHC, 500 E. McDowell Road, Mesa,
Arizona. Copies may be inspected at the
Office of the Regional Counsel, FAA,
Southwest Region, 4400 Blue Mound
Road, Fort Worth, Texas, or at the
Office of the Federal Register, 1100 L
Street, NW., Room 8401, Washington,
DC.

This amendment becomes effective
September 1, 1987.

Issued in Fort Worth, Texas, on July 9,
1987.
Don P. Watson,
Acting Director, Southwest Region.
[FR Doc. 87-19996 Filed 8-31-87; 8:45 am]
BILUNG CODE 4910-13-W

14 CFR Part 71

[Airspace Docket No. 87-ANM-9]

Establish Transition Area, Gooding, ID

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action etablishes a 700
foot transition area at Gooding, Idaho,
to provide controlled airspace for a
nondirectional beacon (NDB) instrument
approach procedure for Runway 25 at
Gooding, Idaho, Municipal Airport.

EFFECTIVE DATE: 0901 UTC, November
19, 1987.
FOR FURTHER INFORMATION CONTACT.
Robert L. Brown, ANM-535, Federal
Aviation Administration, Docket No. 87-
ANM-9, 17900 Pacific Highway South,
C-68966, Seattle, Washington 98168,
Telephone: (206] 431-2535.
SUPPLEMENTARY INFORMATION:

History

On June 22, 1987, the FAA proposed to
amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) to establish
a 700 foot transition area .at Gooding,
Idaho (52 FR 23468).

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal at the FAA.
No comments objecting to the proposal
were received. Except for editorial
changes, this amendment is the same as
that proposed in the notice. Section
71.181 of Part 71 of the Federal Aviation
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Regulations was republished in
Handbook.7400.6C dated January 2,
1987.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations
establishes a 700 foot transition area to
provide controlled airspace for aircraft
executing a new standard instrument
approach procedure to the Gooding
Municipal AirporL

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore-(1) is not a "major rule"
under Executive Order 12291; (2) is not a
"significant rule" under.DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Aviation safety, Transition areas.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
amended as follows:

PART 71-[AMENDED]

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
E.O. 10854; 49 U.S.C. 106(g) (Revised Pub. L
97-449, January 12, 1983); 14 CFR 11.69.

§ 71.181 [Amended]
2. Section 71.181 is amended as

follows:

Gooding, Idaho, Transition Area [New)

That airspace extending upward from 700
feet above the surface within a 9.5 mile
radius of the Gooding, Idaho, Municipal
Airport (lat. 42*54'45' W., long. 114"45'50' W.

Issued in Seattle, Washington, on August
17, 1987.

Temple H. Johnson. Jr.,
Manager, Air Traffic Division, Northwest
Mountain Region
[FR Doc. 87-1999e Filed 8-31-87; 845 am]
e5.UNG CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 87-ANM-13]

Alteration of Transition Area, Glendive,
MT

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY. This action amends the
Glendive, Montana, transition area by
adding 1,200 foot transition airspace to
the existing transition area description.
This change has no effect on the existing
700 foot transition area.
EFFECTIVE DATE: 0901 UTC, October 10,
1987.
FOR FURTHER INFORMATION CONTACT:.
Robert L. Brown, ANM-535, Federal
Aviation Administration, 'Docket No. 87-
ANM-13, 17900 Pacific Highway South,
C-68966, Seattle, Washington 98168.
Telephone: (206) 431-2535.
SUPPLEMENTARY INFORMATION

History

On June 22,1987, the FAA proposed to
amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) to amend
the Glendive, Montana, 1,200 foot
transition area (52 FR 23467).

. Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Except for editorial
changes, this amendment is the same as
that proposed in the notice. Section
71.181 of Part 71 of the Federal Aviation
Regulations was republished in
Handbook 7400.1C dated January 2,
1987.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations amends
the Glendive, Montana, 1,200 foot
transition area. This change permits the
routing of arriving aircraft to the NDB
from both Miles City and Williston
VORTAC's below 14,500 feet AMSL and
allows departures to utilize diverse
departure procedures directly to both
Williston and Miles City.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore-(1) is not a "major rule"
under Executive Order 12291; (2) is not a
"significant rule" under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory

evaluation as the anticipated impact is
so minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

' Aviation safety, Transition areas.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
amended as follows:

PART 71--AMENDED]

1. The authority icitation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510,
E. 0. 10854; 49 U.S.C. 108(g) (Revised Pub. L.
97-449, January 12,1983); 14 CFR 11.69.

§ 71.181 [Amended]
2. Section 71.181 is amended as

follows:

Glendive, Montana, Transition Area
.[Amended]

After the words. . ."to 18 miles
northwest of the airport"; add the words,
"and that airspace extending upward from
1,200 feet above the surface bounded on the
east and southeast by the west edge of V-545
and on the northwest by the east edge of V-
465."

Issued in Seattle, Washington, on August
17, 1987.
Temple H.'Johnson, Jr.,
Manager, Air Traffic Division, Northwest
Mountain Region.
[FR Doc. 87-19993 Filed 8-31-87; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 87-ANM-7]

Alteration of Transition Area, Rock
Springs, WY

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action will alter the
Rock Springs, Wyofning, transition area
to provide additional controlled
airspace east of Rock Springs.
EFFECTIVE DATE: 0901 UTC, November
19, 1987.
FOR FURTHER INFORMATION CONTACT.
Robert L. Brown, ANM-535, Federal
Aviation Administration, Docket No. 87-
ANM-7, 17900 Pacific Highway South,
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C-68966, Seattle, Washington 98168,
Telephone: (206) 431-2535.

SUPPLEMENTARY INFORMATON:

History

On June 22, 1987, the FAA proposed to
amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) to amend
the Rock Springs, Wyoming, transition
area (52 FR 23470).

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal

* were received. Except for editorial
changes, this amendment is the same as
that proposed in the notice. Section
71.181 of Part 71 of the Federal Aviation
Regulations was republished in
Handbook 7400.6C dated January 2,
1987.

The Rule

This amendment.to Part 71 of the
Federal Aviation Regulations will
extend controlled airspace east of Rock
Springs, Wyoming, to enable air.traffic
controllers to radar vector aircraft to the
ILS/DME Runway 27 approach to the
Sweetwater County Airport. Currently,
available airspace is insufficient for this
purpose.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore-(1) is not a "major rule"
under Executive Order 12291; (2) is not a
"significant rule" under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matte:
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act

List of Subjects in 14 CFR Part 71

Aviation safety, Transition areas.

Adoption of the Amendment

Accordingly. pursuant to the authorit3
delegated to me, Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
amended as follows:

PART 71-[AMENDED]

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
E.O. 10854; 49 U.S.C. 106(g) (Revised Pub. L.
97-449, January 12,1983); 14 CFR 11.69.

§ 71.181 [Amended]
2. Section 71.181 is amended as

follows:

Rock Springs, Wyoming, Transition Area
[Amended]

Change 1,200 foot transition area to read as
follows: .... * to 19 miles east of the
VORTAC; and that airspace extending
upward from 1,200 feet above the surface
within a 23-mile radius of the Rock Springs
VORTAC, including that airspace bounded
by 4.5 miles south of the Rock Springs 099°

radial between 23 miles and 42.5 miles, and
4.5 miles east of the Cherokee VORTAC 198 °

radial between the VORTAC and 56.5 miles,
and 4.5 miles northwest of the Rock Springs
051° radial between 23 miles and the
Cherokee VORTAC, excluding that airspace
included in the Rawlins, Wyoming, transition
area."

Issued in Seattle, Washington, on August
17, 1987.
Temple H. Johnson, Jr.,
Manager, Air Traffic Division, Northwest
Mountain Region.
(FR Doc. 87-19991 Filed 8-31-87; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Food and Drug Administration

21 CFR Part 177

[Docket No. 86F-0154]

Indirect Food Additives: Polymers

AGENCY: Food and Drug Administration.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for

r the safe use of ethylene terephthalate-
isophthalate copolymers that contain at
least 97 weight percent of polymer units
derived from ethylene terephthalate.
This action responds to a petition filed
by The Goodyear Tire & Rubber Co.
DATES: Effective September 1, 1987;
objections by October 1, 1987.
ADDRESS: Written objections to the
Dockets Management Branch (HFA-
305), Food and Drug Administration,
Room 4-62, 5600 Fishers Lane, Rockville,
MD 20857.
FOR FURTHER INFORMATION CONTACT:
Hortense S. Macon, Center For Food
Safety and Applied Nutrition (HFF-335),
Food and Drug Administration, 200 C "
Street SW., Washington, DC 20204, 202-
472-5690.
SUPPLEMENTARY INFORMATION: In a
notice published in the Federal Register

of May 7, 1986 (51 FR 16897), FDA
announced that a petition (FAP 583884)
had been filed by The Goodyear Tire &
Rubber Co., 130 Johns Avenue, Akron,
OH 44316-0001, proposing that
§ 177.1630 Polyethylene phthalate
polymers (21 CFR 177.1630) be amended
to provide for the safe use of ethylene
terephthalate-isophthalate Copolymers
containing a minimum of 97 weight
percent of polymer units derived from
ethylene terephthalate for use as
components of food-contact articles.

FDA has evaluated data in the
petition and other relevant materials.
The agency concludes that the proposed
use of the food additive is safe and that
21 CFR 177.1630(e)[4)[i) should be
amended as set forth below.

In accordance with § 171.1(h) (21 CFR
171.1(h)), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at
the Center for Food Safety and Applied
Nutrition (address above) by
appointment with the information
contact person listed above. As
provided in 21 CFR 171.1(h), the agency
will delete from the documents any
materials that are not available for
public disclosure before making the
documents available for inspection.

The agency has carefully considered
the potential environmental effects of
this action and has concluded that the
action will not have a significant impact
66 the human environment and that an
environmental-impact statement is not
required. The agency's finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) betwen 9 a.m. and 4
p.m., Monday through Friday. This
action was considered under FDA's final
rule implementing the National
Environmental Policy Act (21 CFR Part
25).

Any person who will be adversely
affected by this regulation may at any
time on or before October 1, 1987, file
with the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the'provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so
state. Failure to request a hearing for
any particular objection shall constitute
a waiver of the right to a hearing
on that objection. Each numbered
objection for which a hearing is
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requested shall include a detailed
description and analysis of the specific
factual information intended to be
presented in support of the 6bjection in
the event that a hearing is held. Failure
to include such a description and
analysis for any particular objection
shall constitute a waiver of the right to a
hearing on the objection. Three copies of
all documents shall be submitted and
shall be identified with the docket
number found in brackets in the heading
of this document. Any objections
received in response to the regulation
may be seen in the Dockets
Management Branch between 9 a.m. and
4 p.m., Monday through Friday.

List of Subjects in 21 CFR Part 177

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and'Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director and Deputy Director of the
Center for Food Safety and Applied
Nutrition, Part 177 is amended as
follows:

PART 177-INDIRECT FOOD
ADDITIVES: POLYMERS

1. The authority citation for 21 CFR
Part 177 continues to read as follows:

Authority: Secs. 201(s), 409, 72 Stat. 1784-
1788 as amended (21 U.S.C. 321(s), 348); 21
CFR 5.10 and 5.61.

2. In § 177.1630(e)(4)(i) by revising the
entry for "Ethylene terephthalate-
isophthalate copolymers" to read as
follows:

§ 177.1630: Polyethylene phthalate
polymers.

(e) * * *

List of Substances and Limitations

(i) Base sheet:
* * * * *

Ethylene terephthalate-isophthalate
copolymers: Prepared by the
condensation of dimethyl terephthalate
or terephthalic acid and dimethyl
isophthalate or isophthalic acid with
ethylene glycol. The finished copolymers
contain either

(a) 77 to 83 weight percent or
(b) At least 97 weight percent of

polymer units derived from ethylene
terephthalate.

Dated: August 24, 1987.
Fred R. Shank,
Acting Director, Center for Food Safety and
Applied Nutrition.
[FR Doc. 87-20011 Filed 8-31-87; 8:45 am]
BILLING CODE 4160-01-M

21 CFR Parts 510 and 540

Animal Drugs, Feeds, and Related
Products; Sterile Procaine Penicillin G
Aqueous Suspension (Injectable)

AGENCY: Food and Drug Administration.
ACTION: Final rule. .

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by G.C.
Hanford Manufacturing Co., Inc.,
providing for a reduction of the milk
withholding period after use of sterile
injectable procaine penicillin G aqueous
suspension for treating cattle. In
addition, FDA is amending the firm's
mailing address in the list of sponsors of
approved NADA's to reflect the current
post office box number.
EFFECTIVE DATE: September 1, 1987.
FOR FURTHER INFORMATION CONTACT:
Charles E. Haines, Center for Veterinary
Medicine (HFV-133), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3410.
SUPPLEMENTARY INFORMATION: G.C.
Hanford Manufacturing Co., Inc., P.O.
Box 1017, Syracuse, NY 13201, is
sponsor of NADA 65-493 which
provides for injectable use of sterile
procaine penicillin G aqueous
suspension to treat cattle, sheep, swine,
and horses. The supplement provides for
a reduction of the milk withholding
period for treating lactating cattle to 48
hours (4 milkings) from 72 hours (6
milkings). The supplement is approved
and 21 CFR 540.274b(c) is amended to
reflect the approval. The basis for
approval is discussed in the freedom of
information summary.:

In addition, the mailing address for
the firm in 21 CFR 510.600(c) is amended
to reflect the current post office box
number.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii), a summary of safety
and effectiveness data and information
submitted to support approval of this
application may be seen in the Dockets
Management Branch (HFA-305), Food
and Drug Administration, Room 4-62,
5600 Fishers Lane, Rockville, MD 20857,
from 9 a.m. to 4 p.m., Monday through
Friday.

The Center for Veterinary Medicine
has determined pursuant to 21 CFR
25.24(d)(1)(i) that this action is of a type
that does not individually or
cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment

nor an environmental impact statement
is required.

List of Subjects

21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling
Reporting and recordkeeping
requirements.

21 CFR Part 540

Animal drugs, Antibiotics.
Therefore, under the Fe'deral Food,'

Drug, and Cosmetic Act, and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine,
Parts 510 and 540 are amended as
follows:

PART 510-NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
Part 510 continues to read as follows:

Authority: Secs. 512, 701(a) (21 U.S.C. 360b,
371(a)); 21 CFR 5.10 and 5.83.

§ 510.600 [Amended]
2. § 510.600 Names, addresses, and

drug labeler codes of sponsors of.
approved applications is amended in
paragraph (c)(1) for the entry "G.C;
Hanford Manufacturing Co., Inc." and, in
paragraph (c)(2) for the entry "010515"
by revising the post office box number
to read "P.O. Box 1017."

PART 540-PENICILLIN ANTIBIOTIC
DRUGS FOR ANIMAL USE

3. The authority citation for 21 CFR
Part 540 continues to read as follows:

Authority: Sec. 512, 82 Stat. 343-351 (21
U.S.C. 360b); 21 CFR 5.10 and 5.83.

4. § 540.274b is amended in paragraph
(c)f3)(ii) by removing the number
"010515" and by adding new paragraph
(c)(5) to read as follows:

§ 540.274b Procaine penicillin G aqueous
suspension.
• * * * *

(c)* * *
(5)(i) Sponsor. See No. 010515 in

§ 510.600(c) of this chapter.
(ii) See paragraph (c)(3) of this section

for specifications, tolerances, and
conditions of use of this drug, except
that milk taken during treatment and for
48 hours (four milkings) after the latest
treatment shall not be used for food.

Dated. August 26, 1987.
Richard A. Carnevale,
Acting Associate Director, Office of New
Animal Drug Evaluation, Center for
Veterinary Medicine.
[FR Doc. 87-20012 Filed 8-31-87; 8:45 aml
BILLING CODE 4160-01-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[A-4-FRL-3254-4; GA-0141

Approval and Promulgation of
Implementation Plans; Georgia; PSD
Modeling Procedures

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Today, EPA approves a State.
Implementation Plan revision submitted
by the State of Georgia. This revision
incorporates regulations promulgated by
the Administrator to specify models to
be used to comply with the Clean Air
Act's requirements for the prevention of
significant deterioration (PSD) (sections
165 through 169).
DATES: This action will be effective on
November 2, 1987, unless notice is
received by October 1, 1987 that
someone wishes to submit adverse or
critical comments.
ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the following
locations:
Public Information Reference Unit,

Library Systems Branch,
Environmental Protection Agency, 401.
M Street, SW., Washington, DC 20460.

Environmental Protection Agency,
Region IV, Air Programs: Branch 345
Courtland Street, NE., Atlanta, GA
30365

Georgia Department of Natural
Resources, 205 Butler Street, SE.,
Floyd Towers East, Atlanta, GA
30334.

FOR FURTHER INFORMATION CONTACT:
Gregg M. Worley, Air Programs Branch,
EPA Region IV, at the above address
and telephone number (404),347-2864 or
FTS 257-2864.
SUPPLEMENTARY INFORMATION:

Section 165(e)(3)(D) of the Clean Air
Act requires the Administrator to
promulgate regulations specifying With
reasonable particularity models to be
used to comply with the Act's PSD
requirements. To carry out the
requirements, the 1978 "Guideline on Air
Quality Models" was incorporated by
reference in 40 CFR 51.24 (now
renumbered § 51.166) and 40 CFR
§ 52.21. On September 9, 1986 (51 FR
32176), EPA promulgated amendments to
40 CFR 51.24 (now § 51.166) and 52.21 to
substitute by reference the "Guideline
on Air Quality Models (Revised)," EPA
450/2-78-027R, in these regulations. This
change became effective October 9,

1986. The Clean Air Act, however, gives
states nine months (until July 9, 1987 to
make the necessary changes in their
programs. A review of Georgia's
regulations categorized the State as one
that does n6t specifically preclude the
use of the revised modeling guideline
since 40 CFR 52.21(1) as amended is
adopted in the Georgia regulations. The
options open to Georgia, therefore, were
either to revise their PSD regulation to
explicitly include the revised modeling
guideline or submit an enforceable letter
of commitment in lieu of a regulatory
revision. If a letter of commitment is
chosen, the letter must mention that the
.generalized language now means that all
PSD permit applicants must use the
revised guideline models or models
otherwise approved by EPA.
Subsequently, Georgia submitted such a
letter of commitment on May 11, 1987,
with the understanding that it would be
processed as a SIP revision.

Final Action

Since Georgia's letter of commitment
is consistent with EPA requirements, it
is hereby approved. EPA is publishing
this action without prior proposal
because the Agency views this as a
noncontroversial amendment and
anticipates no adverse comments. This
action will be effective 60 days from the
date of this Federal Register unless,
within 30 days of its publication, notice
is received that adverse or critical
comments will be submitted. If such
notice is received, this action will be
withdrawn before the effective date by
publishing two subsequent notices. One
notice will withdraw the final action
and another will begin a new
rulemaking by announcing a proposal of
the action and establishing a comment
period. If no such comments are
received, the public is advised that this
action will be effective November 2,
1987.

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for appropriate circuit
by November 2, 1987. This action may
not be challenged later in proceedings to
enforce its requirements. (See 307(b)(2).)

Under 5 U.S.C. 605(b), I certify that
this SIP revision will not have a
significant economic impact on a
substantial number of small entities.
(See 46 FR 8709.)

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291.

List of Subjects in 40 CFR Part 52

Air pollution control,
Intergovernmental relations.

Date: August 25, 1987.
A. James Barnes,
Acting Adminiistrator.

Subpart L, Part 52 of Chapter I, Title
40, of the Code of Federal Regulations, is
amended as follows:

PART 52-[AMENDED]

Subpart L-Georgla

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7642.

2. Section 52.581 is amended by,
redesignating paragraph (c) as
paragraph (a) and by adding a new
paragraph (b) to read as follows:

§ 52.581 Significant deterioration of air
quality.

(b) A letter of commitment concerning
the incorporation of EPA's revised
modeling guidelines for PSD into the
Georgia regulations was submitted to
EPA on May 11, 1987, by the Georgia
Department of Natural Resources.

[FR Doc. 87-19914 Filed 8-31-87: 8:45 am]

BILUtG CODE 6560-60-M

40 CFR Part 52

[A-1-FRL-3253-9J

Approval and Promulgation of
Implementation Plans; Rhode Island;
Adoption of EPA Approved Test
Methods

AGENCY: Environmental Protection
Agency (EPA)

ACTION: Final rulemaking.

SUMMARY: EPA is approving State
Implementation Plan (SIP) revisions
submitted by the State of Rhode Island.
These revisions specify EPA-approved
test methods to be used for compliance
determinations with Rhode Island Air
Pollution Control Regulations No. 11, No.
19, and No. 21 which regulate sources of
volatile organic compounds (VOCs).
These SIP revisions are necessary
because Regulation No. 11 does not
specify a test method to be used to
determine compliance, and Regulations
No. 19 and No. 21 require test methods
which are outdated. The intended effect
of this action is to include current EPA-
approved testing methods in these
Rhode Island Air Pollution Control
Regulations of the SIP, This action is
being taken under section 110 of the
Clean Air Act.
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EFFECTIVE DATE: This action will be
effective on November 2, 1987, unless
notice is received by October 1, 1987,
that adverse or critical comments will
be submitted.
ADDRESSES: Comments may be mailed
to Louis F. Gitto, Director, Air
Management Division, Room 2311, EPA
Region I, JFK Federal Building, Boston,
MA 02203. Copies of the submittal and
EPA's evaluation are available for
public inspection during normal
business hours at the Environmental
Protection Agency, Room 2311, EPA
Region I, JFK Federal Building, Boston,
MA 02203; Public Information Reference
Unit, Environmental Protection Agency
401 M Street, SW., Washington, D.C.
20460; and the Department of
Environmental Management, 75 Davis
Street, Cannon Building, Room 204,
Providence, RI 02908.
FOR FURTHER INFORMATION CONTACT.
Robert C. Judge, (617) 565-3248; FTS
835-3248.
SUPPLEMENTARY INFORMATION: On
February 27,-1987, the Rhode Island
Department of Environmental
Management (DEM) submitted revisions
to the Rhode Island SIP. These revisions
specify EPA-approved test methods to
be used for compliance determinations
with Rhode Island Air Pollution Control
Regulation Nos. 11, 19, and 21 which
regulate VOC sources. For Regulation
No. 11, the DEM is including a method
for testing of leaks from bulk gasoline
plants. Previously, that regulation
contained no such method. For
Regulations No. 19 and No. 21, which
deal with volatile organic compound
emissions from surface coating and
printing operations, respectively, the
DEM is replacing the test methods
previously specified for use in
compliance determinations with the test
methods that are currently
recommended by EPA.

For Regulation No. 11, subsection
11.4.5, the DEM is requiring the use of
the test methods in-Appendixes B and C
of EPA publication Number 450/2-78-
051 entitled Control of Volatile Organic
Compound Leaks from Gasoline Tank
Trucks and Vapor Collection Systems.

For Regulation No. 19, subsection
19.7.1, and Regulation No. 21, subsection
21.6.1, the DEM is requiring that
Methods 24, 24A, and 25 found in
Appendix A of 40 CFR Part 60 be used
for compliance determinations. The

amendments to Regulations No. 19 and
No. 21 are written in such a way as to
allow modification of the method or the
use of another method as long as they
are accepted by the DEM and approved
by EPA. These methods are consistent
with the recommended methods of the
September 14, 1984 memorandum
entitled "Volatile Organic Compound
(VOC) Test Methods or Procedures for
Source Categories in Groups I, II, and III
Control Techniques Guidelines (CTGs)."

Final Action
EPA is approving revisions to Rhode

Island SIP Regulations Nos. 11, 19, and
21 which specify the current EPA-
approved test methods to be used to
determine compliance with the
requirements of these regulations.

EPA is approving these SIP revisions
without prior proposal because the
Agency views them as noncontroversial
amendments and anticipates no adverse
comments. This action will be effective
60 days from the date of this Federal
Register unless, within 30 days of its
publication, notice is received that
adverse or critical comments will be
submitted. If such notice is received, this
action will be withdrawn before the,
effective date by publishing two
subsequent notices. One notice will
withdraw the final action and another
will begin a new rulemaking by
announcing a proposal of the action and
establishing a comment period. If no
such comments are received, the public
is advised that this action will be
effective November 2, 1987.

Under 5 U.S.C. 605(b), .I certify that
this SIP revision will not have a
significant economic.impact on a
substantial number of small entities (see
46 FR 8709).

The Office of Management and Budget
has exempted this rule from the
requirements of section3 of Executive
Order 12291.

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 2, 1987. This action
may not be challenged later in
proceedings to enforce its requirements
(See 307 section (b)(2).)

List of Subjects in 40 CFR Part 52.
Air pollution control, Hydrocarbons,

Incorporation by reference,
Intergovernmental relations, Ozone,

Reporting and recordkeeping
requirements.

Note.-lncorporation by reference of the
State Implementation Plan for the State of'
Rhode Island was approved by the Director of
the Federal Register on July 1, 1982.

Date: August 21, 1987.
A. James Barnes,
Acting Administrator.

Subpart 00, Part 52 of Chapter I, Title
40 of the Code of Federal Regulations is
amended as follows:

PART 52-[AMENDED]
Subpart 00-Rhode Island

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7642.

2. Section 52.2070, is amended by
adding paragraph (c(30] to read as
follows:

§ 52.2070 Identification of plan.
)* * * ,

(c)
(30) Revisions to the State

Implementation Plan were submitted by
Rhode Island Department of
Environmental Management on
February 27, 1987. These revisions were
effective as of January 20, 1987 in the
State of Rhode Island.

(i) Incorporation by reference. (a)
Letter from the Rhode Island
Department of Environmental
Management dated February 27, 1987
submitting revisions to the Rhode Island
State Implementation Plan.

(b) Amendment to Air Pollution
Control Regulation No. 11, at subsection
11.4.5 adopted on- January 20, 1987.in
Rhode Island..

(c) Amendment to Air Pollution
Control Regulation No. 19, at subsection
19.7.1 adopted on January 20, 1987 in
Rhode Island.

(d). Amendment toAir Pollution
Control Regulation No. 21, at subsection
21.6.1 adopted on January 20, 1987 in
Rhode Island.

3. In § 52.2081, the Table 52.2081 is
amended by adding the following
entrees. The date approved by EPA and
the Federal Register Citation will be the
publication date and citation of today's
document.

§ 52.2081 EPA-Approved EPA Rhode
Island State regulations.

Federal Register / Vol. 52,,
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Table 52.2081-EPA-APPROVED RULES AND REGULATIONS.

Date Date
State citation Title/subject adopted by approved by FR citation 522070 Oonnents/unapproved sections

State EPA

No. 11 .................................................. Petroleum liquids marketing end storage ......... 1/20/87 9/1/67 52 FR (c)(30) Amended Regulation No. 11, Subsec-
tion 11.4.5.

No. 19 ................... Control of VOCs from Surface Coating Oper- 1/20/87 9/1/87 52 FR (c)(30) Amended Regulation No. l9. Subte-
atns. tion 19.7.1.

No. 21 . . . . ....- Control of VOCs from Printing Operations....... 1/20/87 9/1187 52 FR (c)(30) Amended Regulation No. 21, Subsec-
ion 21.6.1.

[FR Doc. 8-19772 Filed 8-31-87; 8:45 am].
BILLING CODE s6O-15-U

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Health Care Financing Administration

42 CFR Part 413

[BERC-435-F]

Medicare Program; Changes to the
Return on Equity Capital Provisions for
Outpatient Hospital Services

AGENCY: Health Care Financing
Administration (HCFA), HHS.
ACTION: Final rule.

SUMMARY. We are eliminating the
allowance for a return on equity capital
for outpatient services furnished by
proprietary hospitals because it i4
inappropriate to continue payment of
return on equity capital for outpatient
hospital services while the payment for
inpatient hospital services is being
phased out.
EFFECTIVE DAML For cost reporting
periods beginning on or after October 1,
1987.
FOR FURTHER INFORMATION CONTACT.
Anthony Coates (301) 597-2886.
SUPPLEMENTARY INFORMATION:

I. Background

Section 1861(v) of the Social Security
Act (the Act) defines "reasonable cost"
for Medicare purposes and provides that
the necessary costs incurred by a
provider (both direct and indirect) in the
delivery of covered health care services
are included in this definition. Currently,
a return on equity capital is paid as an
allowance in addition to the reasonable
cost of covered services furnished to
beneficiaries by proprietary skilled
nursing facilities (SNFs) and proprietary
hospitals, although the return on equity
capital for inpatient hospital services is
being phased out under section
1886(g)(2) of the Act. This section of the
Act, as amended by section 9107(a) of
the Consolidated Omnibus Budget
Reconciliation Act of 1985 (Pub. L 99-
272) (enacted on April 7, 1986) requires a

phase-down and eventual elimination of
payments for return on equity capital for
inpatient hospital services. (We
implemented this provision in a final
rule with comment period published on
June 4, 1987 (52 FR 21216).)

II. Proposed Elimination of Return on
Equity Capital for Outpatient Hospital
Services

On June 5, 1987, we proposed to
amend 42 CFR 413.157 (at 52 FR 21330)
to eliminate the allowance for a return
on equity capital from payment for
outpatient hospital services. In doing so,
we reasoned that the allowance is
unnecessary to maintain the availability
of hospital outpatient services. In
addition' in view of the statutory phase-
out of the equity capital allowance for
inpatient services as provided for under
section 1886(g)(2) of the Act, we stated
that continuation of the allowance for
hospital outpatient services is
inappropriate. We proposed that the
elimination be effective for cost
reporting periods beginning on or after
October 1, 1987.

In that hospital capital supports
inpatient and outpatient services, we
stated in the proposed rule that it is
inappropriate to continue payment of
return on equity capital for outpatient
hospital services while the payment for
inpatient hospital services is being
phased out. We further stated that
investors in hospitals should not receive
return on equity payments based upon
the setting in which the hospital services
are provided (that is, inpatient versus
outpatient) and that the level of other
Medicare payments for hospital
outpatient services is adequate to
maintain the availability of services to
beneficiaries without an allowance for
return on equity capital. In addition,
hospital operating margins under the
prospective payment system should
encourage private investment even
when payments are reduced through the
elimination of return on equity capital
for outpatient services. Accordingly, we
concluded that the elimination of return
on equity capital for outpatient hospital
services is appropriate.

III. Public Comments and Response

During the public comment period, we
received only one item of
correspondence concerning the
proposed rule. The comment was
submitted by a certified public
accountant and included a lengthy paper
that did not deal specifically with the
proposed elimination of the return on
equity capital for hospital outpatient
services. We have considered this
commenter's arguments, but we have
decided not to make any changes to the
proposed rule.

Comment: The commenter stated that
the allowance for a return on equity
capital should not be considered to
stand alone; instead, the allowance
should be thought of as one part of the
overall Medicare payment mechanism.
The commenter maintained that
eliminating the allowance for a return
on equity capital as an allowable cost
for the outpatient portion of proprietary
hospitals would be a long term mistake.
The commenter stated that the proposed
rule would perpetuate a problem he
believes to exist; that is, that hospitals
have "no incentives to seek efficient
financing arrangements" and also that
the proposal might tend to discourage
equity build-up. He stated that -
eliminating the allowance for a return
on equity capital would remove yet
another incentive available to encourage
cost containment.

Response: Return on equity capital
has been paid as an allowance in
addition to the reasonable cost of
covered services furnished to
beneficiaries by proprietary providers.
For Federal fiscal year (FY) 1988, the
projected reduction in payments caused
by elimination of the allowance for
return on equity capital for outpatient
services will represent about one-fifth of
one percent of total Medicare payments
to proprietary hospitals. Accordingly,
the termination of payment of return on
equity capital for proprietary hospital
outpatient services will not adversely
affect either the provider operations or
beneficiary. access to care.

With regard to the loss of incentive to
seek efficient financing, we do not
believe that the elimination of return on
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equity capital for hospital outpatient
services creates an incentive to exercise
less prudence in securing loans. When
the provider finds it necessary and
proper to borrow money, the Medicare
program recognizes interest paid on
provider debts, subject to well-
established policies.

We also do not believe that the
elimination of a return on equity capital
for hospital outpatient services would
tend to discourage equity build-up,
especially since the return one quity
represents only about one-fifth of one
percent of total Medicare payments to
proprietary hospitals. In fact,
elimination of the return on equity
capital places proprietary and non-
proprietary hospitals on a more equal
basis for Medicare payment purposes.

We believe that the elimination of
Medicare payment of a return on equity
capital may serve as an incentive to
contain costs. Whereas payment for a
return on equity capital used to provide
an added source of income, its removal
creates an added incentive to increase
operational efficiency.

IV. Public Comments on the June 1987
Final Rule

In the final rule published on June 4,
1987, which we noted above, we
described the phase-out of Medicare
payments for a return on equity capital
for inpatient hospital services that is
mandated by section 1886(g)(2) of the
Act, as amended by section 9107(a) of
the Consolidated Omnibus Budget
Reconciliation Act of 1985 (Pub. L 99-
272). We also stated, however, that
under section 9321(c) of the Omnibus
Budget Reconciliation Act of 1986 (Pub.
L. 99-599) we were precluded from
issuing final rules dealing with capital-
related costs for inpatient hospital
services until September 1, 1987.
Consequently, we were unable to
describe in regulations text the percent
reductions imposed by section 1886(g)(2)
of the Act. Therefore, in this final rule,
we are adding § 413.157(b)(2) to conform
the regulations to the mandate of the
law.

We also want to note that, in the June
4, 1987 final rule, we provided for a 60-
day public comment period on the
provision that reduces the return on
equity capital for all proprietary
providers other than hospitals and SNFs
for cost reporting periods beginning on
or after October 1, 1985 (as directed by
section 1861 (v)(1)(P) of the Act, as
enacted by section 9107(b)(1) of Pub. L.
99-272) and before July 6, 1987 (the
effective date of that final rule). We
stated that we would consider all timely
comments about this provision, and that
if further rulemaking was necessary, we

would publish a final rule and respond
to comments in that final rule. However,
we received no comments concerning
this matter. Therefore, further
rulemaking is unnecessary.

V. Regulatory Impact Statement,

Executive Order 12291 requires us to
prepare and publish a final regulatory
impact analysis for regulations that are
likely to have an annual effect on the
economy of $100 million or more; cause
a major increase in costs or prices, or
result in significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability of
United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets. In
addition, we generally prepare a final
regulatory flexibility analysis that is
consistent with the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601
through 612), unless the Secretary
certifies that a final regulation will not
have a significant economic impact on a
substantial number of small entities. For
purposes of the RFA, we treat all
hospitals as small entities.

Currently, approximately sixteen
percent of all hospitals participating in
Medicare are classified as proprietary
hospitals. Although a significant number
of hospitals will be affected by this rule,
we do not believe that this rule will
have a substantial economic impact on
individual hospitals. We expect that the
reduction in payments to proprietary
hospitals for outpatient services will
range from $15 million in FY 1988 to
about $45 million in FY 1992. While
some hospitals may be more severely
affected than others, we estimate that
the average reduction in Medicare
revenue for each proprietary hospital
will represent about two percent of total
payments to proprietary hospitals for
outpatient services. We generally do not
regard a change in payments of less
than five percent as having a substantial
impact on the target population.

We do not expect that beneficiary
access will be affected, since most
hospital outpatient departments are not
located in proprietary settings.
Furthermore, we believe that any
incentives to limit access by proprietary
outpatient departments will be more
than countered by the more generalized
pressures on hospitals to increase the
availability of outpatient services in
order to maximize the productive
capability of their facilities and to
provide care in the most cost-effective
setting. For example, both the use of
outpatient surgical services by Medicare
beneficiaries and payments for these
services have increased more since the

start of the prospective payment system
than before.

For these reasons, we have
determined that a final regulatory
impact analysis is not required for this
rule. In addition, we have determined,
and the Secretary certifies, that this rule
will not result in a significant economic
impact on a substantial number of small
entities. Therefore, we have not
prepared a regulatory flexibility
analysis.

Also, we do not expect this rule to
produce an impact that will exceed the
limit for reductions in payment to
hospitals or physicians established by
section 9321(d) of the Omnibus Budget
Reconciliation Act of 1986 (Pub. L. 99-
509). That provision prohibits the
Secretary from issuing any final rule or
notice between October 21, 1986 and
September 1, 1987 that will result in a
$50 million or greater reduction in
payments to hospitals or physicians in
FY 1988.

VI. Other Required Information

Paperwork Reduction Act

These changes will not impose
information collection requirements;
consequently, they need not be
reviewed by the Executive Office of
Management and Budget under the
authority of the Paperwork Reduction
Act of 1980 (44 U.S.C. 3501 through
3511).

List of Subjects in 42 CFR Part 413

Administrative practice and
procedure, Health facilities, Health
professions, Kidney diseases,
Laboratories, Medicare, Nursing homes,
Reporting and recordkeeping.
requirements, Rural areas, X-rays.

Title 42 CFR Part 413 is amended as
set forth below:

PART 413-PRINCIPLES OF
REASONABLE COST
REIMBURSEMENT; PAYMENT FOR
END-STAGE RENAL DISEASE
SERVICES

A. The authority citation for Part 413
continues to read as follows:

Authority: Secs. 1102, 1122, 1814(b), 1815,
1833(a), 1861(v), 1871, 1881, and 1886 of the
Social Security Act as amended (42 U.S.C.
1302,1320a-1, 1395f(b), 13958, 13951(a),
1395x(v), 1395hh, 1395rr, and 1395ww).

B. Section 413.157 is amended by
adding new paragraph (b)(2) (previously
reserved), revising paragraph (b)(3),
redesignating paragraph (b)(4) as new
paragraph (b)(5), and adding a new
paragraph (b)(4), to read as follows:
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* 413.157 Return on equity capital of
proprietary providers.

[b) General rule. * " *

(2] Rate of return for inpatient
hospital services furnished by
proprietary hospitals. The rate used in
determining the return for inpatient
hospital services is a percentage of the
average of the rates of interest
described in paragraph (b)(1) of this
section. The percentages applicable to
inpatient hospital services are as
follows:

(iJ 150 percent for cost reporting
periods beginning before April 20. 1983.

(ii) 100 percent for cost reporting
periods beginning on or after April 20,
1983 and before October 1, 1986.

(iii) 75 percent for cost reporting
periods beginning on or after October 1,
1986 and before October 1, 1987.

(iv) 50 percent for cost reporting
periods beginning on or after October 1,
1987 and before October 1, 1988.

(v) 25 percent for cost reporting
periods beginning on or after October 1,
1988 and before October 1, 1989.

(vi) Zero percent for cost reporting
periods beginning on or after October 1.
1989.

(3) Rate of return related to
proprietary SNFs. For cost reporting
periods beginning onor after October 1.
1985, the rate used in determining the
return for SNF's is a percentage equal to
the average of the rates of interest
described in paragraph (b)(1) of this
section.

(4) Rate of return related to outpatient
hospital services. (i) For cost reporting
periods beginning on or after October 1,
1985 but before October 1, 1987, the rate
used in determining the return for
outpatient hospital services is a
percentage equal to the average of the
rates of interest described in paragraph
(b)(1) of this section.

(ii) For cost reporting periods
beginning on or after October 1, 1987,
there is no allowance for return for
outpatient hospital services.

(Catalog of Federal Domestic Assistance
Program No. 13.773, Medicare-Hospital
Insurance: and No. 13.774, Medicare-
Supplementary Medical Insurance)

Dated: August 20, 1987.
William L. Roper,
Administrator, Health Care Financing
Administration.

Approved: August 24, 1987.
Otis R. Bowen.
Secretary.

[FR Doc. 87-19987 Filed 8-27-87. 12:15 pm]
BILLING COOE .4120-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 36 and 67

[CC Docket Nos. 78-72,80-286 and 86-297;
87-272]

Common Carrier Services; MTS and
WATS Market Structure; Amendment
of the Commisslon's Rules and
Establishment of a Joint Board

AGENCY. Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Federal Communications
Commission grants, in part,
reconsideration of its decision to adopt
revisions of the Separations Manual,
new Part 36 of its rules, recently
recommended by the Federal-State Joint
Board. The Commission decided to
reconsider its decision to exclude access
revenues from the allocation factor for
marketing expenses. Thus, in the new
§ 36.372 of the Commission's rules
(effective January 1, 1988) marketing
expenses will be allocated on the basis
of current billings. The Commission did
not act, at this time on other
reconsideration issues. The Commission
has also issued a Supplemental Notice
of Proposed Rulemaking, summarized
elsewhere in this volume, seeking
comment and data on the appropriate
allocation method and recovery
mechanism for marketing expenses.

EFFECTIVE DATE: January 1. 1988.

ADDRESS: Federal Communications
Commission, Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT.
Cindy Schonhaut, Special Counsel
Federal-State joint Board Matters,
Accounting and Audits Division.
Common Carrier Bureau, at (202) 632-
7500.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's
Memorandum Opinion and Order, CC
Docket Nos. 78-72, 80-286 and 86-297,
FCC 87-272, adopted August 14, 1987
and released August 18, 1987.

The full text of Commission decisions
are available for inspection and copying
during normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission's
copy contractors, International
Transcription Service, 2100 M Street,
NW., Suite 140. Washington, DC 20037,
(202) 857-3800.

Summary of Memorandum Opinion and
Order on Reconsideration

1. The Joint Board in CC Docket No.
86-297 recommended that the
Commission adopt a new separations
manual intended to conform separations
procedures to the recently revised
Uniform System of Accounts (USOA)
and to simplify the separations process.
The Commission adopted the new
Separations Manual in April 1987 which
will be codified as the new Part 36 of its
rules and which will become effective
January 1, 1988.2

2. Under the current separations
procedures of Part 67 of the
Commission's rules, the advertising and
sales expenses in the current USOA
Accounts 642 and 643 are allocated
between the jurisdictions on the basis of
current billing for local and toll services
(excluding certain billings for non-
affiliated companies and those in
connection with intercompany
settlements.) 3 Those expenses will be
included in the new Account 6610 in the
revised USOA. Under new separations
procedures recommended by the Joint
Board and adopted by the Commission,
billings for access charges will be
excluded from the allocation factor for
Account 6610 marketing expenses.

3. Several parties. including the
National Association of Regulatory
Utility Commissioners and the state
commissioners on the Joint Board at the
time the Recommended Decision and
Order was adopted, urged the
Commission to reconsider its decision to
exclude access revenues from the
allocation factor for marketing for the
following reasons: (1) The Joint Board
and the Commission incorrectly
assumed that local exchange carriers do
not actively market access services; (2)
the exclusion of access revenues from
the allocation factor for marketing
expenses will cause a shift of $475'
million in revenue requirements to the
state jurisdiction; f3) this shift in
revenue requirements contravenes the
stated goal of the Joint Board and the
Commission to minimize the revenue
requirement impact of the new
Separations Manual; and. (4) the Joint
Board and the Commission did not

' Amendment of Part 67 (New Part 36) of the
Commission's Rules and Establishment of a
Federal-State joint Board. CC Docket No. 86-297,
FCC 87-4, released April 8.1987. 2 FCC Red 2,582
(1987) (Recommended Decision and Order).

2MTS and WATS Market Structure. Amendment
of Part 67 (New Part 36) of the Commission's Rules
and Establishment of Federal-State Joint Board. CC
Docket Nos. 78-72, 80-288 and 86-297, FCC 87-134,
released May 1,1987,2 FCC Rod 2,639 (1987)
(Report and Order.

3 47 CFR 67.363.
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provide parties with an opportunity to
comment on the proposed revision of the
current separations rules, thus violating
the Administrative Procedure Act and
applicable case law.

4. The Commission decided to
reconsider its decision to exclude access
revenues from the allocation factor for
marketing expenses. As an interim
measure, the Commission adopted a
new § 36.372 of its rules which will
allocate Account 6610 marketing
expenses on the basis of current billings.
The Commission referred a permanent
resolution of this issue to the Joint Board
in CC Docket No. 80-286. The
Commission specified certain question
for comment and requested data
regarding the allocation of marketing
expenses. The Commission did not
address, at this time, other issues raised
in the petitions for reconsideration.

Regulatory Flexibility Act

5. We certify that the Regulatory
Flexibility Act 4 is not applicable to the
rule changes we are adopting in this
proceeding. In accordance with the
provisions of section 605 of the Act, a
copy of this certification will be sent to
the Chief Counsel for Advocacy of the
Small Business Administration at the
time of publication of a summary of this
Order and Notice in the Federal
Register.

Paperwork Reduction Act

6. We have analyzed the rules
adopted and proposed herein with
respect to the Paperwork Reduction Act
of 1980 5 and have concluded that they
will not impose new or modified
information collection requirements on
the public. Therefore, implementation of
the requirements adopted and proposed
herein will not be subject to approval by
the Office of Management and Budget as
prescribed by the Act.

Ordering Clauses

7. Accordingly, it is ordered, That the
petitions for reconsideration regarding
the issue of the inclusion of access
revenues in the allocation factor for
marketing expense in granted to the
extent indicated above.6

8. It is further ordered, That § 36.372
of this Commission's Rules, as set forth
below, is adopted effective January 1,
1988.

4 S U.S.C. 603.
5 44 U.S.C. 501.

8This action is taken pursuant to 47 U.S.C. 154(i)
and (j), 201, 202, 205. 218. 2211c). 403 and 410.

List of Subjects in 47 CFR Parts 36 and
67

Communications common carrier,
Telephone, Uniform System of
Accounts, Reporting and recordkeeping
requirements, Jurisdictional separations
procedures.

Federal Communications Commission.
William 1. Tricarico,
Secretary.

Part 36 of Title 47 of the Code of
Federal Regulations, effective January 1,
1988, is amended as follows:

PART 36-4AMENDED]

1. The authority citation for Part 36
continues to read as follows:

Authority: 47 U.S.C. secs. 151,154(1) and (j),
205, 221(c), 403 and 410.

2. Section 36.372 is amended by
revising paragraph (a) to read as
follows:

§36.372 Marketing-Account 6610.
(a) The expenses in this account are

apportioned among the operations on
the basis of an analysis of current billing
for a representative period, excluding
current billing on behalf of others and
billing in connection with intercompany
setttlements.

[FR Doc. 87-19922 Filed 8-31-87; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 76

[MM Docket No. 85-349]

Carriage of Television Broadcast
Stations on Cable Television Systems;
Correction

AGENCY: Federal Communications
Commission.
ACTION: Final rule; correction.

SUMMARY: This document corrects the
final rule published in proceeding
concerning carriage of television
broadcast stations on cable television
systems published on May 11, 1987, 52
FR 17574.
ADDRESS: Federal Communications
Commission, Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT.
Scott Roberts, Mass Media Bureau, (202)
632-6302.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Erratum
in MM Docket No. 85-349, released
August 24, 1987. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street,

Northwest, Washington, DC. The
complete text of this decision may also
be purchased from the Commission's
copy contractors, International
Transcription Services, (202) 857-3800,
1919 M Street, NW., Room 246,
Washington, DC 20554.

List of Subjects in 47 CFR Part 76
Cable television.
Part 76 of Title 47 of the Code of

Federal Regulations is amended as
follows:

PART 76-{AMENDED]

1. The authority citation for Part 76
continues to read as follows:

Authority: 47 U.S.C. 154, 303 and 521.

2. Section 76.5 is amended by revising
paragraphs (d)(1) introductory text and
(d)[1)(ii) to read as follows:

§ 76.5 Deflnitlons.

(d) Qualified station. (1) Any
television broadcast station, as defined
in § 76.5(b), except where such station
would be considered a distant signal for
copyright purposes, that with respect to
a particular cable system:

(ii) If a commercial station receives an
average share of total viewing hours of
at least two percent and a net weekly
circulation of at least five percent, as
defined in § 76.5(k), in noncable
households in the county served by the
cable system or has been operational
less than one full year. For purposes of
this section, a station is considered
operational as of the date it initially
commences operation under program
test authority. Changes in station
operations, for example, upgrade of
facilities, transfer or assignment of
license, or recommencement after
operations have ceased, are not
considered initial commencement of
operations under this paragraph. The
viewing standards of this paragraph
shall not apply for one full year from
June 10, 1987, to otherwise qualified
stations that commenced operation on
or after July 19, 1985, but before June 10,
1987 (the effective date of these rules).
Once a commercial station has
demonstrated that, on the basis of a full
one-year survey season, it meets the
viewing standard, it will be considered
to have satisfied this standard for the
remainder of the period until June 10,
1982; Provided, however, that at any
time after the viewing standard, a cable
system may nullify the station's
mandatory signal carriage eligibility if it
demonstrates that it meets the viewing
standard, a cable system may nullify the

Federal Register / Vol. 52,
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station's mandatory signal carriage
eligibility if it demonstrates, using the
methodology specified in § 76.5 of this
part, that the station no longer meets the
viewing standard.

Federal Communications Commission.
William J. Tricarico,
Secretary.
[FR Doc. 87-19928 Filed 8-31-87: 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 192

[Docket No. PS-84, Amdt. 192-56]

Transportation of Natural and Other
Gas by Pipeline; Confirmation or
Revision of Maximum Allowable
Operating Pressure Near Certain
Occupied Buildings and Outside Areas

AGENCY" Research and Special Program
Administration (RSPA), DOT.
ACTION: Final rule.

SUMMARY: This final rule amends the
criteria used to classify pipelines
located near certain buildings and
outside areas that are occupied
infrequently. The effect is to relieve the'
undu'e burdens imposed by the current
rules when pipelines are near these
buildings or areas. Considering the risk,
an acceptable level of safety will still be
provided by the revised criteria and
applicable safety standards.
EFFECTIVE DATE: October 1, 1987.

FOR FURTHER INFORMATION CONTACT:
Mr. Paul J. Cory, (20 2) 366-4561
regarding the content of this amendment
or Ms. Sandra Cureton, Dockets Unit,
Office of Hazardous Materials (202) 366-
5046 regarding copies of the amendment
or other information in this docket.
SUPPLEMENTARY INFORMATION:

Background

Notice I of this proceeding (50 FR
36116, September 5, 1985) (ANPRM)
explained that this rulemaking is a
result of requests from five pipeline
operators.for waiver of § 192.611 as it
pertains to pipelines that have been
reclassified according to criteria under
§ 192.5(d)(2). Section 192.611 requires
confirmation or revision of maximum
allowable operating pressure (MAOP) in
areas where there has been population
growth as represented by an increase in
class location under the criteria of
§ 192.5. The waiver requests involved

pipelines built to class location 1
standards which had under gone a class.
location jump from I to 3. This normally
involves replacement of the line section,
although reduction in operating pressure
is also a permissible remedy.

The criteria of § 192.5(d)(2) are:

§ 192.5 Class locations.
(d) A Class 3 location is:
(2) An area where the pipeline lies

within 100 yards of any of the following:
(i) A building that is occupied by 20 or

more persons during normal use.
(ii) A small, well-defined outside area

that is occupied by 20 or more persons
during normal use, such as a
playground, recreation area, outdoor
theater, or other place of public
assembly.

The waiver petitions cited the high
costs of confirming or revising the
MAOP for short segments of pipeline
(approximately 600 feet each), the small
number of occupants of the buildings or
outside areas, and the infrequency of
occupancy (such as once or twice a
week) to argue that the required
confirmation or revision in MAOP was
not justified. The requests were not
granted, however, because none of the
operators demonstrated that public
safety would not be adversely affected
if the MAOP of the pipeline segment or
segments involved were not confirmed
or revised as required by § 192.611.
Nevertheless, RSPA observed that
§ 192.5(d)(2) may be too conservative
when compared to other class location
criteria, and some softening of the
criteria might be accomplished without
a reduction in safety.

In the ANPRM RSPA requested
comments on six alternative that were
seen as possible courses of action, and
asked eight questions relating to the
application of § 192.611 under the class:
location 3 described in § 192.5(d)(2).

An analysis of available-information
and comments to the ANPRM was
published in Notice 3 (NPRM) (51 FR
29504, August 18, 1986]. In the NPRM,
RSPA proposed to amend § 192.5{d)(2)
by deleting the phrase "during normal
use" for both buildings and outside
areas that are occupied by 20 or more
persons and by replacing the deleted
phrase with "on at-least 5 days a week
during at least 26 weeks a year." This
proposal was designed to quantify the
risk exposure represented by
§ 192.5(d)(2), and to set the level of
exposure high enough that occasional
usages, such as 1-week county fairs or
rural churches, would not, by
themselves, trigger class 3 responses
under Part 192, either under § 192.611 or
other rules.

Discussion of Comments to the NPRM

Twenty nine commenters responded
to the NPRM. Summarized comments
and RSPA responses are:

Comment #i: Fourteen comments
agreed with the wording proposed in the
NPRM for § 192.5(d)(2).

RSPA Response: None.
Comment #2: Six comments agreed in

principle with the proposal but pointed
out that for clarity the regulations
should state that neither the days nor
the. weeks have to run consecutively.
They also said that a year should be any
12-month period beginning with the date
of the first known occupancy by more
than 20 or more persons.

RSPA Response: For the most part,
RSPA agiees with these comments.
Since the exposure is the same, the days
and weeks.do not have to run
consecutively and a year need not be a
calendar year. Appropriate changes
have been made in the final rule to make
this clear. Although RSPA also agrees
that the 12-month period starts with the
time that 20 or more people are known
to have been in occupancy, it would not
be reasonable to apply the criteria
otherwise, and so we see no need to
specify the beginning point of the 12-
month period.

Comment #3: Four comments agreed
with the proposal but recommended that
"20 or more persons" be increased to
some larger number of persons. One of
these did not mention a number,
however, the other two comments
recommended changing 20 to 100
pers ons. One commenter suggested that
we consider an additional class location
3 designation that would apply where
pipelines lay within 100 yards of an area
where 500 or more persons assemble at
least 10 days per year.

RSPA Response: The idea of raising
the number of persons from 20 to some
greater number was discussed as an
alternative in the ANPRM. Sixty-five
percent of the comments to that notice
did not believe it would alleviate the
problem. It would also expose more
people to risk. Therefore, RSPA did not
propose to change the number in the
NPRM. Rather, we proposed to quantify
the frequency of use, or length of
exposure of 20 or more persons to the
pipeline, as the best way to resolve the
problem of infrequent usage, while'
minimizing undesired effects on safety.

The comment regarding 500 or more
persons for at least 10 days a year was
not adopted because the high occupancy
type of usage this commenter had in
mind nevertheless falls in the realm of
occasional exposure to risk to which the
NPRM was directed. The overall
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exposure of 500 people for 10 days
probably would be no greater than that
of a county fair. County fairs, which
involve large. congregations of people for
about a week, were mentioned in the
NPRM'as a type of occasional usage that
does not deserve the more stringent
Class 3 treatment. No comments were
voiced in opposition to excluding county
fairs from Class 3 designations.

Comment #4: One commenter agreed
with the proposal but recommended that
the 26 weeks per year be changed to 13
weeks because most schools observe a
variety of holidays that could result in
their not having 26 weeks with 5 days
per week.

RSPA Response: As a result of this
comment on schools and comment #5,
RSPA has reduced the occupancy period
to 10 weeks, which appears sufficient to
satisfy the need to protect schools as
well as the objections discussed in
comment #5.

Comment #5: Two commenters
pointed out that 5 days per week and 26
weeks per year would exclude resort
areas such as theme parks, summer
camps, camp grounds, public swimming
pools, etc.; that would be occupied in
many areas from V4 to Y3 of the year.

RSPA Response: We agree that areas
or buildings such as these that are
normally occupied by a large number of
persons during a few months of the year
warrant additional consideration. Such
facilities as theme parks, summer
camps, camp grounds, and public
swimming facilities, etc., in most areas
of the U.S., are open by the last week in
June or the first week of July and remain
open at least until Labor Day. This is a
period of 10 weeks and may be 11
weeks. They usually are open at least 5
days a week. A few summer camps may
be in session for only eight or nine
weeks. OPS intends to include these
summer camps within the rules
protection. We have drafted the rule in
terms of 10 weeks, rather than 8 or 9
because we-believe that these full-length
summer camps usually will have 20 or
more staff and/or other persons present
in the weeks before and after the weeks
when the camps are in session to
prepare for or shut down the camp. The
reduction from 26 to 10 weeks should
not affect the objective of excluding
occasionally used facilities since usually
they are not in session 5 days a week or
for 10 weeks. As a result of this
comment and comment #4, the final
rule reduces the number of weeks from
26 to 10.

Comment #6: One comment
recommended that the present wording
of § 192.5(d)(2) be retained, but that the
requirement of § 192.611 to'confirm or
revise the MAOP be waived for such

Class 3 areas. Thus. the pressure would
not have tobe reduced or the pipe
replaced, but all other monitoring and
maintenance requirements applicable to
that Class 3 location would remain.

RSPA Response: This also was one of
the six alternatives mentioned in the
ANPRM. Two thirds of the commentors
to the ANPRM rejected the idea. RSPA
did not propose it in the NPRM because
of the uncertain effect on safety of
excepting all § 192.5(d)(2) Class 3
locations from the requirements of
§ 192.611. !

Comment #7: Three commenters
recommended adopting the appropriate
provisions from the American Society of
Mechanical Engineers B31.8 Code-
(1984a edition), a voluntary code of
standards for gas piping systems.

RSPA Response: Although the B31.8
wording provides good guidelines for
dealing with the subject conditions, this
comment was not adopted because the
vague B31.8language would allow wide
variations in the level of safety provided
in similar locations and reduce the
enforceability and effectiveness of the
§ 192.5[d)(2) criteria.

Comment #8: One commenter
recommended no change in the present
rulebut a more liberal use of waivers
based on the specifics of each case and
the recommendations of the regulatory
agency responsible for pipeline safety in
the State involved.

RSPA Response: This concept was
discussed in the NPRM in response to
ANPRM alternate #1. It was rejected
because the problem areas are too
numerous to handle on a waiver, or case
by case, basis.
Advisory Committee Review

Section 4(b) of the Natural Gas
Pipeline Safety Act of 1968, as amended
(49 U.S.C.1673(b)), requires that each
proposed amendment to a safety
standard established under this statute
be submitted to a 15-member advisory
committee for its consideration. The
Technical Pipeline Safety Standards
Committee, composed of persons
knowledgeable about transportation of
gas by pipeline discussed the proposed
rule at a meeting held June 10, 1986. The
Committee unanimously voted that the
proposal was technically feasible,
reasonable and practicable. The
Committee's official report for the
meeting is in the docket.

Classification
This final rule is considered to be

nonmajor under Executive Order 12291
and is not a significant rule under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). The
economic impact of this final rule will

amount to about 24 million dollars
average annual saving for the industry
and consumers.

Since the impact' of this final rule is
expected to affect primarily operators of
transmission pipelines, the agency
certifies that it will not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 49 CFR Part 192
Pipeline safety, Class-location, ,

Maximum allowable operating pressure.
In view of the foregoing RSPA amends

49 CFR Part 192 as follows:

PART 192-[AMENDED]

1. The authority citation for Part 192
continues to read as follows:

Authority: 49 U.S.C. 1672; 49 U.S.C. 1804; 49
CFR 1.53 and Appendix A of Part 1.

2. In § 192.5 paragraph (d)(2) is revised
to read as follows:

§ 192.5 Class locations.
* * * * *

(d) * * *

(2) An area Where the pipeline lies
within 100 yards of either a building or a
small, well-defined outside area (such as
a playground, recreation area, outdoor
theater, or other place of public
assembly) that is occupied by 20 or more
persons on at least 5 days a week for 10
weeks in any 12-month period. (The
days and weeks need not be
consecutive.)
* * a * *

Issued in Washington, DC, on August 26,
1987.
M. Cynthia Douglass,
Administrator, Research and Special
Programs Administration.
[FR Doc. 87-19907 Filed 8-31-87; 8:45 aml
BILLING CODE 4910-.6WM

Federal Highway Administration

49 CFR Part 383

Commercial Driver's License
Standards; Technical Correction

AGENCY: Federal Highway
Administration, DOT.
ACTION: Final rule; technical correction.

SUMMARY: This document corrects a rule
on commercial driver's license
standards that appeared at page 20574
in the Federal Register of Monday, June
1, 1987 (52 FR 20574). This action is
necessary to correct a typographical
error in § 383.37, Employer
responsibilities.
EFFECTIVE DATE: September 1, 1987.

Federal Register / Vol. 52,
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FOR FURTHER INFORMATION CONTACT:
Mr. Michael F. Trentacoste, Office of
Motor Carrier Standards (202) 366-4009,
or Mr. Michael J. Laska, Office of the
Chief Counsel (202) 366-1383, Federal
Highway Administration, 400 Seventh
Street, SW., Washington, DC 20590.
Office hours are from 7:45 a.m. to 4:15
p.m.,. e.t., Monday through Friday, except
legal holidays.

§ 383.37 [Corrected]
In FR Doc. 87-12467, in the issue of

Monday, June 1, 1987, on page 20588, in
49 CFR 383.37, substitute the word
"employer" for the word "employee" in
the introductory paragraph of the
section.
(23 U.S.C. 315; 49 CFR 1.48]

Issued on: August 25, 1987.
Hugh T. O'Reilly,
Deputy Chief Counsel, Federal High way
Administration.
[FR Doc. 87-20000 Filed 8-31-87; 8:45 am]
BILLING CODE 4910-22-M

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 17

Endangered and Threatened Wildife
and Plants; Final Rule to Determine
Penstemon Haydenii (Blowout
Penstemon) To Be an Endangered
Species

AGENCY: Fish and Wildlife Service,
Interior.
ACTION:Final rule.';

SUMMARY: The Service determines a
plant, Penstemon haydenii (blowout
penstemon), to be an endangered
species under the authority of the
Endangered Species Act of 1973, as
amended. Critical habitat is not being
designated. The blowout penstemon is
known from small populations in Cherry
(3 populations), Hooker (1 population),
Garden (3 populations), Box Butte (2
populations), and Sheridan (1
population) Counties, Nebraska. The
number of plants estimated in 1986 in all
populations was 2,100±200. The number
of plants varies considerably from year
to year.

Approximately 40 to 45 percent of the
populations are located on private and
State lands, and 55 to 60 percent are
located on Service lands. The
stablization of blowout complexes leads
to declining numbers of the species. The
low probabilities of seed fertilization,
maturation, and dispersal and seedling
establishment may also contribute to the
decline of the species. This

determination that Penstemon hoydenii
is endangered implements the protection
provided by the Act.
DATES: The effective date of this rule is
October 1, 1987.
ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the Nebraska Field Office, U.S.
Fish and Wildife Service, 2604 St.
Patrick, Suite 7, Grand Island, Nebraska
68803.
FOR FURTHER INFORMATION CONTACT'
Mr. Wally Jobman, Staff Biologist, Fish
and Wildlife Enhancement Division,
Endangered Species Office, at the above
address (308/381-5571 or FTS 541-6571).
SUPPLEMENTARY INFORMATION:.

Background
Penstemon haydenii (blowout

penstemon) was described by Sereno
Watson (1891), based on a collection by
H. L. Webber near Dismal River in
Thomas County, Nebraska. The plant
was also found there in 1889 by Webber
and perhaps earlier by F.V. Hayden.

Penstemon haydenii, a member of the
snapdragon family, is a hairless
perennial that grows I to 2 feet high. The
stems are often decumbent, simple or
branched, and very leafy. The stem
leaves are linear to lanceolate, entire, 3
to 5 inches long by I to 3 inches wide,
sessile and clasping. The inflorescence
is a compactly crowded thyrse. Floral
bracts are ovate to lanceolate, nearly
equalling the flowers. The corolla is blue
and 1.5 to 2 inches long. Penstemon
hoydenii can be distinguished from P.
angustifolius by its larger and lighter
blue flowers. The species flowers from
mid-May to late June. The flowers have
a strong, persistent fragrance that lures
seveal kinds of bees and other
pollinators.

Historically, Penstemon haydenii
probably was widely scattered
throughout. the central part of the
Sandhills of Nebraska. All herbarium
specimens and most literature citations
indicate that it has never been collected
outside of Nebraska. A purported
Wyoming collection by Hayden was
reported as being from Nebraska
(Pennell 1935, p. 269), and reports of the
species from Kansas are believed to be
misidentifications (Craig Freeman,
University of Connecticut, personal
communication) and are not accepted in
the Atlas of the Flora of the Great Plains
(Barkley 1977).

The species is restricted to active
blowouts in the sandhills of Cherry,
Hooker, Box Butte, Sheridan, and
Garden Counties, Nebraska, and many
historic locations do not support the
species today because of elimination of

the habitat due to stablization of the
sand dunes as a range management
practice.

All know sites are well-developed
blowouts in dune complexes with active
sand and accompanying environmental
extremes in wind, temperature,
evapotranspiration, and soil moisture
stress. Penstemon haydenii is found
most frequently in microsites that are, or
recently have been, zones of sand
accumulation. The plant apparently is'
successional and is a primary invader
that does not persist when a blowout
becomes completely vegetated (Pool
1914). The species survives burial in
sand by sending off shoots at
successively higher nodes. It withstands
initial erosion but does not have the
rhizomatous system or extensive lateral
roots -to survive erosion that uncovers
much more than a few inches of root
length.

In the December 15, 1980, Federal
Register (45 FR 82480), the Service
published a notice of review for plants
under consideration for listing as
endangered or threatened, including
Penstemon haydenii. A second notice of
review for plants was published
September 27, 1985, in the Federal
Register (50 FR 39526) and included
Penstemon haydenii as a category 1
species. All candidate taxa in the 1985
notice are treated as under petition (48
FR 53641).

On February 15, 1983, the Service
published a notice (48 FR 6752) of its
prior finding that substantial scientific
information had been presented that
indicates that the petitioned action on
this species may be warranted in
accordance with section 4(b)(3)(A) of
the Endangered Species Act of 1973, as
amended (the Act). On October 13, 1983,
October 12, 1984, and October 11, 1985,
petition findings were made that listing
Penstemon haydenii was warranted but
precluded by other pending listing
actions, in accordance with section
4(b)(3)(B)(iii) of the Endangered Species
Act. Such finding requires a recycling of
the petition pursuant to a section
4(b)(3)(C)(i) of the Act. On April 29,
1986, the Service published a proposed
rule (51 FR 15929) to list Penstemon
haydenii as an endangered species,
constituting the next required 1-year
finding.

Summary of Comments and
Recommendations

In the April 29, 1986, proposed rule (51
FR 15929) and associated notifications,
all-interested parties were requested to
submit factual reports or information
that might contribute to the development
of a final rule. Appropriate State
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agencies, county governments, Federal
agencies, scientific organizations, and
other interested parties were contacted
and requested to comment. Newspaper
notices that invited general public
comment were published in the Omaha
World Herald (May 29-31 and June 1)
and in the Valentine Newspaper,
Garden County News, and Hooker
County Tribune on May 29 and on June
5, 12, and 19, 1986. Seven comments
were received and are discussed below.
No public hearing was requested or
held.

The Ainsworth Irrigation District
expressed concern that landowners will
not be allowed to repair and control
blowouts if this species is listed as
endangered. The Service responds that
private landowners are not subject to
any taking prohibitions for plants listed
under the Endangered Species Act.
However, any Federal agency that
funds, authorizes, or carries out an
action in the area where the blowout
penstemon may be present must ensure
under section 7 of the Endangered
Species Act that its action is not likely
to jeopardize the continued existence of
the species. Species management
activities may be needed to protect and
recover the species which may affect
some local actions that receive Federal
funds for land stabilization activities.

The Nebraska Game and Parks
Commission supported the listing and
agreed that designation of critical
habitat would not be prudent. The
Commission brought to our attention
that the statement, under the Summary
of Factors Affecting the Species, that
Penstemon haydenii is not protected by
any State laws or regulations, was in
error. On January 8,1986, the
Commission took formal action and
listed the blowout penstemon as an
endangered species under the authority
of the Nebraska Nongame and
Endangered Species Conservation Act.
The Commission suggested Box Butte
County be added to the list of county
occurrences and that only 55-60 percent
of the populations occur on Federal
lands. According to the Commission,
justifying listing on the basis of the
number of individuals may not be
appropriate because of the large
fluctuation in plant numbers from year-
to-year. The Service has considered
these corrections and suggestions and
has made appropriate changes in this
final rule.

A professor at the University of
Nebraska, Department of Agronomy,
supported the listing and submitted his
estimate of 2,100 _ 200 plants as being
the 1986 population. He estimated the
population percentage on Federal land

to be between 25 and 50 percent. He
also commented that population.
numbers tend to fluctuate greatly from
year to year. The Service has
incorporated these comments into the
final listing.

Whiskey Basin Consultants
commented that currently available
information supports listing this species
as endangered, but that additional
surveys are needed to further document
the occurrence of blowout penstemon.
The Soil Conservation Service (SCS)
questioned the advisability of listing the
species without further survey of its
range and pointed out that Penstemon
haydenii is now listed as a State
endangered species. However, no
supporting biological information was
received from these commenters, and
the Service's decision to list the species
is based on the best information
currently available, which indicates a
small number of populations.

A former part-owner of a site
supporting Penstemon haydenii
concurred that. the species' numbers
have decreased in the past 50 years and
recommended methods to increase the
blowout habitat.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that Penstemon haydenii should be
classified as an endangered species.
Procedures found at section 4(a)(1) of
the Endangered Species Act (16 U.S.C.
1531 et seq.) and regulations (50 CFR
Part 424) promulgated to implement the
listing provisions of the Act were
followed. A species may be determined
to be an endangered or threatened
species due to one or more of the five
factors described in section 4(a)(1).
These factors and their application to
Penstemon haydenii Watson (blowout
penstemon] are as follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

Successful control of unstable sand
dunes has resulted in restriction of the
required blowout habitats of Penstemon
haydenii. The blowouts where the
species grow are conical or irregularly-
shaped craters that are scooped out of
sand by the swirling action of prevailing
westerly winds. Because of successful
dune stabilization programs that protect
farmlands in the sandhills, the species
does not have adequate habitat to
invade. The decrease in extent of
blowouts also has made dispersal to the
fewer remaining natural blowouts more
difficult.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

The species is attractive and has been
cultivated. Horticultural collecting is a
potential threat for such a species
known from so few individuals.

C. Disease or Predation
None known.

D. The Inadequacy of Existing
Regulatory Mechanisms

Penstemon haydenii is listed as
endangered under the Nebraska
Nongame and Endangered Species
Conservation Act (sections 37-430 to 37-
438, Nebraska Revised Statutes), which
regulates possession, transportation,
exportation from the State, processing,
sale or offer for sale, or shipment of the
species within the State. Under the
provisions of 50 CFR Parts 25 through 28,
the Service provides some protection for
the species on refuge lands.
Approximately 55-60 percent of known
populations are on Service refuge land
and 40-45 percent are on State and -
private lands. The Endangered Species
Act will provide additional protection of
this species through section 7
(interagency cooperation) requirements
and through section 9, which, among
other things, prohibits removal and
reduction to possession of listed plants
on areas under Federal jurisdiction.

E. Other Natural or Manmade Factors
Affecting its Continued Existence

Penstemon haydenii comprises nine
small populations that consist of a total
of approximately 2,100 individuals. The
small population size makes the species
vulnerable to localized environmental
changes. In addition, the species,
occupies a successional niche in the
development and eventual revegetation
of blowout habitats. As the vegetational
cover in these areas increases, P.
haydenii undergoes local extirpation.
The species is not only rare, but does
not appear vigorous at the known
localities, possibly because these
blowouts have reached a stage of
revegetation that exceeds the optimum
habitat conditions for the species, and
the number of new blowouts is
decreasing.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this
species in determining to make this rule
final. Based on this evaluation, the
preferred action is to list Penstemon
haydenii as endangered. With only
about 2,100 individuals known and
stabilization of blowout complexes
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causing further declines, endangered
status seems an accurate assessment of
the species' condition. For the reasons
stated below, no critical habitat
designation is included in this rule.

Critical Habitat

Section 4(a)(3) of the Endangered
Species Act, as amended, requires that,
to the maximum extent prudent and
determinable, the Secretary designate
critical habitat at the time a species is
determined to be endangered or
threatened. The Service finds that
designation of critical habitat is not
prudent for Penstemon hoydenii at this
time. This species depends on early
successional stages in the revegetation
of sandhill blowouts for its habitat. Such
blowouts are transient features of the
sandhill topography, and a critical
habitat designation reflecting the
present habitat occupied by the species
would quickly become inappropriate as
present blowouts become stabilized and
new ones develop. Even supposing that
critical habitat could be kept in a state
of revision to reflect the varying range of
the species, such public identification of
habitat would be inadvisable for such
an attractive and conspicuous flowering
plant, which could easily be exposed to
vandalism or horticultural collecting. All
involved parties and landowners will be
notified of the location and importance
of protecting this species' habitat
Protection of this species' habitat will be
addressed through the recovery process
and through the section 7 jeopardy
standard. Thus, the Service concludes
that designation of critical habitat for
this species would be neither practical
nor beneficial to its conservation and
therefore is not prudent.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State,
and private agencies, groups, and
individuals. The Endangered Species
Act provided for possible land
acquisition and cooperation with the
States and requires that recovery
actions be carried out for all listed
species. Such actions are initiated by the
Service following listing. The protection.
required of Federal agencies and the
prohibitions against collecting and trade
are discussed, in part, below.

Section 7(a) of the Act, as'amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat if it is being designated.
Regulations implementing this
interagency cooperation provision of the
Act are codified at 50 CFR Part 402.
Section 7(a)(2) requires Federal agencies
to ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of a
listed species or to destroy or adversely
modify its critical habitat. If a Federal
action may affect a listed species or its
critical habitat, the responsible Federal
agency must enter into formal
consultation with the Service. Some
management actions, such as
stabilization of sand dunes by the U.S.
Fish and Wildlife Service and the Soil
Conservation Service, might adversely
impact this species, since stabilization
deprives the plant of suitable habitat for
growth and reproduction. There may be
a need for consultation under section 7
regarding the Soil Conservation
Service's partial funding of private
erosion-control activities. The Fish and
Wildlife Service will be responsible for
assuring that management of the two
National Wildlife Refuges on which this
species occurs is consistent with
maintaining its continued survival. The
Service will also seek voluntary
cooperation with private landowners in
managing habitat suitable for this
species, and may undertake re-
establishment of populations within
former range on Federal or other lands.

The Endangered Species Act and its
implementing regulations found at 50
CFR 17.61 and 17.62 set forth a series of
general prohibitions and exceptions that
apply to all endangered plants. All
prohibitions of section 9(a)f2) of the Act,
implemented by 50 CFR 17.61, apply.
These prohibitions, in part, make it
illegal for any person subject to the
jurisdiction of the United States to
import or export any endangered plant,
transport it in interstate or foreign
commerce in the course of a commercial
activity, sell or offer it for sale in
interstate or foreign commerce, or
remove it from areas under Federal
jurisdiction and reduce it to possession.
Certain exceptions can apply to agents
of the Service and State conservation
agencies. The Act and 50 CFR 17.62 also
provide for the issuance of permits to
carry out otherwise prohibited activities
involving endangered plant species
under certain circumstances. With

respect to P. hoydenJi, few permits are
expected to be sought or issued, since
the species is not common in cultivation
or in the wild. Requests for copies of the
regulations on plants and inquiries
regarding them may be addressed to the
Federal Wildlife Permit Office. U.S. Fish
and Wildlife Service, Washington, DC
20240 (703/235-1903).

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment as defined under the
authority of the National Environmental
Policy Act of 1969. need not be prepared
in connection with regulations adopted
pursuant to section 4(a) of the
Endangered Species Act of 1973. as
amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register on
October 25, 1983 {48 FR 49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine mammals, Plants
(agriculture).

Regulation Promulgation

Accordingly, Part 17. Subchapter B of
Chapter I, Title 50 of the Code of Federal
Regulations. is amended as set forth
below:

PART 17-4AMENDED]

1. The authority citation for Part 17
continues to read as follows:
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Authority: Pub. L 93-205, 87 Stat. 884; Pub. 2. Amend § 17.12(h) by adding the § 17.12 Endangered and threatened
L. 94-359, 90 Stat. 911; Pub. L 95-632, 92 Stat. following, in alphabetical order under plants.
3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L 97- Scrophulariaceae, to the List of * * * * *
304, 96 Stat. 1411 (16 U.S.C. 1531 et seq.). Endangered and Threatened Plants: (h) * * *

SeesHistoric range Status When listed haital SpcleSpcisCritical Special

Scientific name Common name habitat rules

Scrophuariaceae-Snapdragon family:
Plrstiemon hayden# ......................................... Blowout penstemon ................. U.S.A. (NE) ...................... E ......................... NA NA

Dated., August 3, 1987.
Susan Recce,
Acting Assistant Secretary for Fish and
Wildlife and Parks.
[FR Doc. 87-20021 Filed 8-31-87; 8:45 am]
BILUNG CODE 43IG-SS-U
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Part 210

Revision of Contract Duration for
Food Service Management Company
Contracts

AGENCY: Food and Nurition Service,
USDA.
ACTION: Proposed rule.

SUMMARY: This document proposed to
amend Part 210, National School Lunch
Program, to increase the number of
allowable annual renewals of contracts
between school food authorities and
food service management companies
from 2 to 4. This proposal responds to a
number of comments on this matter
which were received by the Department
in connection with the interim rule that
revised and reorganized Part 210 (51 FR
34864, September 30, 1986). Since the
proposal that preceded the interim rule
contained no change to existing contract
duration requirements, the Department
wishes to provide more specific notice
of its intent to address that issue than
was provided in that particular
rulemaking. The Department is
proposing this rule to provide a
potentially more stable environment for
school food service operations that are
conducted in whole or in part under
contracts with food service management
companies and to decrease the
paperwork and administiative burden of
school food authorities that have such
contracts.
DATE: To be assured of consideration,
comments must be postmarked no later
than November 2, 1987.
ADDRESS: Comments should be sent to
Lou Pastura, Branch Chief, Policy and
Program Development Branch, Child
Nutrition Division, Food and Nutrition
Service, USDA, Alexandria, Virginia
22302. All written submissions will be
available for public inspection in Room
509, 3101 Park Center Drive, Alexandria,
Virginia 22302, during regular business

hours f8:30 a.m. to 5:00 p.m.) Monday
through Friday.
FOR FURTHER INFORMATION CONTACT.
Mr. Pastura at the address listed above
or call (703) 756-3620.
SUPPLEMENTARY INFORMATION:

Classification
This proposed action has been

reviewed under Executive Order 12291
and has been classified not major. We
anticipate that this proposal will not
have an impact on the economy of more
than $100 million. No major increase in
costs or prices for program participants,
individual industries, Federal, State or
local government agencies, or
geographic regions is anticipated. The
proposal is not expected to have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

The National School Lunch Program is
listed in the catalog of Federal Domestic
Assistance under No. 10.555 and is
subject to the provisions of Executive
Order 12372 which requires
intergovernmental consultation with
State and local officials (See 7 CFR Part
3015, Subpart V, 48 FR 29112, June 24,
1983).

This proposal has also been reviewed
with regard to the requirements of Pub.
L. 96-354, the Regulatory Flexibility Act.
The Acting Administrator of FNS has
certified that this proposal will not have
a significant economic impact on a
substantial number of small entities.

This proposed action would impose'
no new reporting or recordkeeping
provisions that are subject to Office of
Management and Budget review in
accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
through 3520).
Background

Prior to 1970, school food authorities
were prohibited from contracting with
food service management companies to
provide meals under the National
School Lunch Program (NSLP). In 1970,
the NSLP regulations were amended to
authorize any school food authority to
contract with a food service
management company to conduct all or
part of its feeding operation under the
Program. No restrictions were imposed
on the duration of such contracts.

The NSLP regulations were again
amended in 1978 to address food service
management companies. Under that
amendment, additional requirements
and controls were imposed upon school
food authorities contracting with food
service management companies. These
provisions have remained essentially
unchanged to date (7 CFR 210.16).
Among the requirements imposed by the
amendment was a contract duration
period of 1 year with option for 2
renewals of I year each. As a result, the
bidding cycle for food service
management company contracts cannot
exceed 3 years. In the 1978 rulemaking,
the Department originally proposed that
contracts be for I year only with no
option for renewal. However, in
response to substantial commenter
concern over such a restrictive contract
period, the Department provided the
renewal option in the final rule.

On February 12, 1985, the Department
published a proposed rewrite of Part 210
in the Federal Register (50 FR 5950). This
proposal was intended to reorganize
and clarify the NSLP regulations as well
as to make several substantive policy
changes. No change was proposed in the
duration of food service management
company contracts and only one
comment was received on this provision
(7 CFR 210.16(d). Consequently, no
change to the provision was made in the
interim rewrite of Part 210 which was
published on September 30, 1986 (51 FR
34864). After the interim rule was
published, 82 commenters addressed the
duration of contract provision. Seventy-
nine of these recommended change to
the provision; 10 recommended a I year
contract with an option for up to four
yearly renewals (i.e. a maximum 5-year
bidding cycle) and 69 recommended that
the restriction on contract renewals be
eliminated entirely so that each school
food authority could determine the
contract duration best suited to its own
circumstances. However, as previously
indicated, this issue will not be resolved
in the final rewrite of Part 210 since the
Department wishes to provide more
specific notice to all members of the
affected public of its intent to address
the issue.

The concerns of commenters who
recommended that the contract duration
provision be lengthened or eliminated
fall into two general categories. First,
commenters indicated that the
maximum 3-year duration of
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management company contracts worked
against the overall stability of school
food service operations.They cited the
adverse impact on food service
employees of frequent potential or
actual changes in management, the
inability of companies to provide capital
equipment to enhance food service
operations in the absence of a suitable
contract period over which to amortize
such equipment, and the large amount of
management company resources
expended on developing proposals and
responding to bid requests which could
be better spent on Program operations.
Secondly, commenters complained of
the paperwork and administrative
burden on school food authorities which
results from the current 3-year maximum
bidding cycle.

The Department is sensitive to
commenter concerns on this issue,
particularly those dealing with
excessive administrative burden and
paperwork. However, the Department is
also committed to ensuring that the
procurement of services from food
service management companies is
conducted in a manner that provides
appropriate open and free competition
consistent with the objectives and
requirements of the NSLP. This
commitment is in keeping with the
procurement standards established for
Federal grant programs under Office of
Management and Budget Circular A-102.
The Department believes there is
sufficient merit in commenter concerns
to warrant extending the maximum
contract duration period from 3 to 5
years. The Department, therefore, is
proposing to allow up to four annual
renewals of food service management
company contracts rather than the
current two. This action would provide
administrative relief to school food
authorities and food service
management companies alike and would
contribute to a more stable food service
environment in those school food
authorities contracting with food service
management companies. The
Department believes that the maximum
5-year bidding cycle resulting from this
proposal coupled with the current
termination provision which allows a
school food authority to cancel a food
service management company contract
for cause with 60-day notification, will
continue to provide a climate conducive
to free and open competition and
satisfactory contract performance. The
Department intends that this proposed
provision would apply to contracts with
food service management companies
signed after the effective date of any
final rule change.

List of Subjects in 7 CFR Part 210

Food assistance programs, National
School Lunch Program, Commodity
School Program, Grant programs-
Social programs, Nutrition, Children,
Reporting and recordkeeping
requirements, Surplus agricultural
commodities.

Accordingly, Part 210 is amended as
follows:

PART 210-NATIONAL SCHOOL
LUNCH PROGRAM

1. The authority citation for Part 210
continues to read as follows:

Authority: Secs. 2-12, 60 Stat. 230, as
amended; sec. 10, 80 Stat. 889, as amended; 84
Stat. 270; 42 U.S.C. 1751-1760, 1779, unless
otherwise noted.

§ 210.16 [Amended)
2. In § 210.16, paragraph (d) is

amended by removing the number "2"
and adding, in its place, the number "4".

Date: August 19, 1987.
Anna Kondratas,
Administrator.
[FR Doc. 87-20053 Filed 8-31-87; 8:45 am]
BILUNG CODE 3410-30-

Federal Crop Insurance Corporation

7.CFR Part 423

[Amdt. No. I (Doc. No. 4645S)l

Flaxseed Crop Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.
ACTION: Proposed rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes to amend
the Flaxseed Crop Insurance
Regulations (7 CFR Part 423), effective
for the 1988 crop year. The intended
effect of this proposed rule is to
maintain the effectiveness of the present
Flaxseed Crop Insurance Regulations
only through the 1987 crop year. It is
proposed in a separate document that
the provisions currently contained in
this Part will be issued as an
endorsement to the newly issued 7 CFR
Part 401, General Crop Insurance
Regulations as § 401.116, Flaxseed
Endorsement, effective for the 1988 and
succeeding crop years. 7 CFR Part 401 is
a standard set of regulations and a
master policy for insuring most crops
which substantially reduces: (1) The
time involved in amendment or revision;
(2) the necessity of the present
repetitious review process; and (3) the
volume of paperwork processed by
FCIC. The authority for the

promulgations of this rule is the Federal
Crop Insurance Act, as amended.
DATE: Written comments, data, and
opinions on this proposed rule must be
submitted not later than October 1, 1987,
to be sure of consideration.
ADDRESS: Written comments, data, and
opinions on this proposed rule should be
sent to Peter F. Cole, Office of the
Manager, Federal Crop Insurance
Corporation, Room 4090, South Building,
U.S. Department of Agriculture,
Washington, DC 20250. Written
comments will be available for public
inspection in the Office of the Manager,
Room 4090, South Building, U.S.
Department of Agriculture, Washington,
DC during regular business hours,
Monday through Friday.
FOR FURTHER INFORMATION CONTACT.
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC 20250,
telephone (202] 447-3325.
SUPPLEMENTARY INFORMATION: This

action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action does not
constitute a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review date
established for these regulations is
August 1, 1990.

E. Ray Fosse, Manager, FCIC, (1) has
determined that this section is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(a) An annual effect on the economy of
$100 million or more; (b) major increases
in costs or prices for consumers,
individual industries, Federal, State, or
local governments, or a geographical
region; or (c) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
certifies that this action will not
increase the Federal paperwork burden
for individuals, small businesses, and
other persons.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115, June 24, 1983.

v • - , w. . I
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This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Background

FCIC has published over 40 policies to
cover insurance on that many different
crops. Many of the regulations and
policies contain identical language,
which, if changed requires that over 40
different policies be changed, both in the
Code of Federal Regulations (CFR) and
the printed policy language. This
repetition of effort is both inefficient and
expensive. FCIC, therefore, has
published in 7 CFR Part 401, one set of
regulations and one master policy to
contain that language which is identical
in most of the policies and regulations.

As revisions on individual policies are
necessary. FCIC proposes to publish a
"crop endorsement" which will contain
the language of the policy unique to that
crop, and any exceptions to the master
policy language necessary for that crop.
When an endorsement is published as a
section to Part 401, effective for a
subsequent crop year, the present policy
contained in a separate part of Chapter
IV will be terminated at the end of the
crop year then in effect.

In order to clearly establish that 7
CFR Part 423 will be effective only
through the end of the 1987 crop year,
FCIC herein proposes to amend the
subpart heading of these regulations to
specify that such will be the case.

It is proposed that the new Flaxseed
Endorsement will be published as an
endorsement to 7 CFR Part 401
(§ 401.116, Flaxseed Endorsement), and
become effective for the 1988 and
succeeding crop years. Upon final
publication, the provisions of the
Flaxseed Crop Insurance Regulations,
now contained in 7 CFR Part 423, would
be superseded. Therefore, FCIC
proposes to amend the subpart heading
to provide'that 7 CFR Part 423 be
effective for the 1986 and 1987 crop
years only.

List of Subjects in 7 CFR Part 423

Crop insurance, Flaxseed.

Proposed Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corporation
hereby passes to amend the Subpart
heading to the Flaxseed Crop Insurance
Regulations (7 CFR Part 423), as follows:

PART 423-[AMENDED]

1. The Authority citation for 7 CFR
Part 423 continues to read as follows:

Authority: Secs. 506, 516, Pub. L 75-430, 52
Stat. 73, 77, as amended (7 U.S.C. 1506, 1516).

2. The subpart heading in 7 CFR Part
423 is revised to read as follows:

Subpart-Regulations for the 1986 and
1987 Crop Years.

Done in Washington, DC, on July 24 1987.
E. Ray Fosse,
Manager, Federal Crop Insurance
Corporation.
[FR Doc. 87-20024 Filed 8-31-87: 8:45 am]
BILLING CODE 3410-00-M

7 CFR Part 431

[Amdt No. 1; (Doc. No. 4646S)]

Soybean Crop Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.
ACTION: Proposed rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes to amend
the Soybean Crop Insurance Regulations
(7 CFR Part 431), effective for the 1988
crop year. The intended effect of this
proposed rule is to maintain the
effectiveness of the present Soybean
Crop Insurance Regulations only
through the 1987 crop year. It is
proposed in a separate document that
the provisions currently contained in
this part will be issued as an
endorsement to the newly issued 7 CFR
Part 401, General Crop Insurance
Regulations as § 401.117, Soybean
Endorsement, effective for the 1988 and
succeeding crop years. 7 CFR Part 401 is
a standard set of regulations and a
master policy for insuring most crops
which substantially reduces: (1) The
time involved in amendment or revision;
(2) the necessity of the present
repetitious review process; and (3) the
volume of paperwork processed by
FCIC. The authority for the promulgation
of this rule is the Federal Crop Insurance
Act, as amended.
DATE: Written comments, data, and
opinions on this proposed rule must be
submitted not later than October 1, 1987,
to be sure of consideration.
ADDRESS: Written comments, data, and
opinions on this proposed rule should be
sent to Peter F. Cole, Office of the
Manager, Federal Crop Insurance
Corporation, Room 4090, South Building,
U.S. Department of Agriculture,
Washington, DC 20250. Written
comments will be available for public

inspection in the Office of the Manager,
Room 4090, South Building, U.S.
Department of Agriculture, Washington,
DC during regular business hours,
Monday through Friday.
FOR FURTHER INFORMATION CONTACT.
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, DC, 20250,
telephone (202) 447-3325.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action does not
constitute a review as to the need,
currency, clarity, and effectiveness of
these regulations under those
procedures. The sunset review data
established for these regulations is
October 1, 1990.
E. Ray Fosse, Manager, FCIC, (1] has
determined that this action is not a
major rule as defined by Executive
Order 12291 because it will not result in:
(a) An annual effect on the economy of
$100 million or more; (b) major increases
in costs or prices for consumers,
individual industries, Federal, State, or
local governments, or a geographical
region; or (c) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets; and (2)
certifies that this section will not
increase the Federal paperwork burden
for individuals, small businesses, and
other persons.

This action is exempt from the
provisions of the Regulatory Flexibility
Act; therefore, no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115, June 24; 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Background

FCIC has published over 40 policies to
cover insurance on that many different
crops. Many of the regulations and
policies contain identical language,
which, if changed requires that over 40
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different policies be changed, both in the
Code of Federal Regulations (CFR) and
the printed policy language. This
repetition of effort is both inefficient and
expensive. FCIC, therefore, has
published in 7 CFR Part 401, one set of
regulations and one master policy to
contain that language which is identical
in most of the policies and regulations.

As revisions on individual policies are
necessary. FCIC proposes to publish a
"crop endorsement" which will contain
the language of the policy uriique to that
crop, and any exceptions to the master
policy language necessary for that crop.
When an endorsement is published as a
section to Part 401, effective for a
subsequent crop year, the present policy
contained in a separate part of Chapter
IV will be terminated at the end of the
crop year then in effect.

In order to clearly establish that 7
CFR Part 431 will be effective only
through the end of the 1987 crop year.
FCIC herein proposes to amend the
subpart heading of these regulations to
specify that such Will be the case.

It is proposed that the new Soybean
Endorsement will be published as an
endorsement to 7 CFR Part 401
(§ 401.117, Soybean Endorsement), and
become effective for the 1988 and
succeeding crop years. Upon final
publication, the provisions of the
Soybean Crop Insurance Regulations,
now contained in 7 CFR Part 431, would
be superseded. Therefore, FCIC
proposes to amend the subpart heading
to provide that 7 CFR Part 431 be
effective for the 1986 and 1987 crop
years only.

List of Subjects in 7 CFR Part 431

Crop insurance, Soybean.

Proposed Rule

Accordingly, pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 etseq.),
the Federal Crop Insurance Corporation
hereby proposes to amend the subpart
heading to the Soybean Crop Insurance
Regulations (7 CFR Part 431], as follows:

PART 431--AMENDED]

1. The authority citation for 7 CFR
Part 431 continues to read as follows:

Authority: Secs. 506, 516. Pub. L 75-430, 52
Stat. 73, 77, as amended (7 U.S.C. 1506,1518).

2. The subpart heading in 7 CFR Part
431 is revised to read as follows:

Subpart-Regulations for the 1986 and
1987 Crop Years

Done in Washington, DC, on July 24,1987.
E. Ray Fosse,
Manager, Federal Crop Insurance
Corporation.
[FR Doc. 87-20025 Filed 8-31-87;8:45 aml
BILLNG CODE 3410-08-M

Agricultural Marketing Service

7 CFR Parts 1136 and 1139

[Docket Nos. AO-309-A27 and AO-374-
All)]

Milk In the Great Basin and Lake Mead
Marketing Areas; Extension of Time
for Filing Exceptions on Proposed
Amendments to Tentative Marketing
Agreements and to Orders

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Extension of time for filing
exceptions to proposed rule.

SUMMARY: This notice extends the time
for filing exceptions to a recommended
decision issued July 14, 1987, concerning
proposed amendments to the Great
Basin and Lake Mead milk marketing
orders. The Holstein-Friesian
Association of America requested
additional time to complete exceptions
to the recommended decision.
DATE: Exceptions now are due on or
before September 4, 1987.
ADDRESS: Exceptions (four copies)
should be filed with the Hearing Clerk,
Room 1079, South Building, United
States Department of Agriculture,
Washington, DC 20250.
FOR FURTHER INFORMATION CONTACT:.
Constance M. Brenner, Marketing
Specialist, USDA/AMS/Dairy Division,
Order Formulation Branch, Room 2968,
South Building, P.O. Box 96456,
Washington, DC 20090-6456 (202) 447-
(7183).
SUPPLEMENTARY INFORMATION: Prior
documents in the proceeding:

Notice of Hearing: Issued February 6,
1986; published February 11, 1986 (51 FR
5070).

Proposed Suspension: Issued July 29,
1986; published August 4, 1986 (51 FR
27866).

Suspension Order:. Issued September
2, 1986; published September 5, 1986 (51
FR 31759).

Recommended Decision: Issued July
14, 1987; published July 21, 1987 (52 FR
27372).

Notice is hereby given that the time
for filing exceptions to the
recommended decision with respect to
the proposed amendments to the
tentative marketing agreements and to
the orders regulating the handling of

milk in the Great Basin and Lake Mead
marketing areas which was issued July
14, 1987, is hereby extended to
September 4, 1987.

This notice is issued pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601 through 674), and the
applicable rules of practice and
procedure governing the formulation of
marketing agreements and marketing
orders (7 CFR Part 900).

List of Subjects in 7 CFR Parts 1136 and
1139

Milk marketing orders, Milk, Dairy
products.

The authority citation for 7 CFR Parts
1136 and 1139 continues to read as
follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

Signed at Washington, DC, on August 26,
1987.
J. Patrick Boyle,
Administrator, Agricultural Marketing
Service.
[FR Doc. 87-20020 Filed 8-31-87; 8:45 am]
BILLING CODE 3410-02-U

Farmers Home Administration

7 CFR Parts 1942, 1951, and 1955

Revision of Procedure to Service
Community Program Loans Sold to the
Private Sector With Servicing To Be
Performed In the Private Sector

AGENCY: Farmers Home Administration,
USDA.
ACTION: Proposed rule.

SUMMARY: The Farmers Home
Administration (FmHA) proposes to
amend its regulation to exclude the
servicing of loans sold without
insurance by FmHA to the private sector
with servicing to be performed in the
private sector. This action is necessary
to clearly establish servicing
responsibilities for such loans.
DATE: Comments must be received on or
before September 16, 1987.
ADDRESSES: Submit written comments
in duplicate to the Office of the Chief,
Directives Management Branch, Farmers
Home Administration, USDA, South
Building, Room 6348, 14th and
Independence Avenue SW.,
Washington, DC 20250. All written
comments made pursuant to this notice
will be available for public inspection
on weekdays between the hours of 8:15
a.m. and 4:45 p.m. at the above address.
FOR FURTHER INFORMATION CONTACT:.
Bonnie S. Justice, Loan Officer,
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Community Facilities Division, Farmers
Home Administration, U.S. Department
of Agriculture, Room 6304,South
Agriculture Building,.Washington, DC
20250;'ielephone (202] 382-1490.
SUPPLEMENTARY INFORMATION: This
proposed action has been reviewed
under USDA procedures established in
Departmental Regulation 1512-1, which
implements Executive Order 12291, and
has been determined to be "nonmajor"
since the annual effect on the economy
is less than $100 million and there will
be no significant increase in cost or
prices for consumers; individual
industries; Federal, State, or Local
Government agencies; or geographic
regions. Furthermore, there will be no
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

This document has been reviewed in
accordance with 7 CFR Part 1940,
Subpart G, "Environmental Program".
FmHA has determined that this action
does not constitute a major Federal
action significantly affecting the quality
of the human environment and in
accordance with theNational
Environmental Policy Act of 1969 Pub. L.
91-190, an Environmental Impact
Statement is not required.

The Administrator, Farmers Home
Administration, has determined that
because of the limited scope of this
action, and the requirements of the
Omnibus Budget Reconciliation Act of
1986 (Pub. L. 99-509) (OBRA) and the
Joint Resolution Making Continuing
Appropriations for 1987 (Pub. L. 99-591),
a fifteen-day comment period is
necessary and adequate. The Farmers
Home Administration is required to
complete the sale of part of its
Community Programs loan portfolio to
the private sector no later than
September 30, 1987. Loans will be sold
to the private sector with servicing to be
performed in the private sector as
provided by OBRA. After the sale they
will not be serviced by the Farmers
Home Administration as Agency held
loans. Pursuant to OBRA the Secretary
of Agriculture will determine prior to
sale that the private servicing...
arrangements will meet statutory
requirements. The fifteen-day comment
period will allow sufficient time.for
interested and affected persons to
provide comments.

This change affects the following
FmHA programs as listed in the Catalog
of Federal Domestic Assistance and issubject to the provisions of Executive
Order 12372 which requires

intergovernmental consultation with
State and local officials. (7 CFR Part
3015, Subpart V, 38 FR 29112, June 24,
1983; 49 FR 22675, May 31, 1984; 50 FR
14088, April 10, 1985):
Sec.
10.418 Water and Waste Disposal Systems

for Rural Communities.'
10.423 Community Facilities Loans.

Discussion

FmHA is authorized by the Omnibus
Budget Reconciliation Act to sell loans
to the private sector with servicing to be
performed in the private sector. This
proposed action is to clearly establish
servicing responsibilities for such loans
and to clarify in FmHA's servicing
regulations to show that those loans will
be serviced in the private sector. This
proposed action will provide that future
changes to FmHA regulations will not
be applicable to such loans.

List of Subjects

7 CFR Part 1942

Community development, Community
facilities, Loan programrs-Housing and
community development, Loan security,
Rural areas, Waste treatment and
disposal-Domestic, Water supply-
Domestic.

7 CFR Part 1951

Account servicing; Grant programs-
Housing and community development;
Reporting requirements; Rural areas;
Subsidies.

7 CFR Part 1955

Foreclosure; Government acquired
property; Government property
management.

Accordingly, FmHA proposes to
amend Chapter XVIII,'Title 7, Code of
Federal Regulations as follows:

PART 1942-ASSOCIATIONS

1. The authority citation for Part 1942
continues to read as follows:

Authority: 7 U.S.C. 1989; 16 U.S.C. 1005; 7
CFR 2.23; 7 CFR 2.70.

Subpart A-Community Facility Loans

2. § 1942.1 is amended by
redesignating paragraph (c) as
paragraph (d) and by adding a new
paragraph (c) to read as follows:

§ 1942.1 General.
* * *. * *

(c) Loans sold without insurance by
FmHA to the private sector will be
serviced in the private sector and will
not be serviced under this subpart. The
provisions of this subpart are not
applicable to such loans. Future changes

to this subpart will not be made
applicable to such loans.
* *. . * -

PART 1951-SERVICING AND
COLLECTIONS

3. The authority citation for Part 1951
continues to read as follows:

Authority: 7 U.S.C. 1989; 42 U.S.C. 1480; 5
U.S.C. 301; 7 CFR 2.23:7 CFR 2.70.

Subpart E-Servicing of Community
Program Loans and Grants

4. § 1951.201 is revised to read as
follows:
§ 1951.201 Purpose.

This subpart prescribes the policies,
authorizations, and procedures for
servicing Community Water and Waste
Disposal System loans and grants,
Community Facility Loans, Industrial
Development grants, loans for Grazing
and other shift-in-land use projects,
Association Recreation loans, , ,
Association Irrigation and Drainage
loans, Watershed loans and advances,
Resource Conservation -and
Development loans, Economic
Opportunity Cooperative loans, loans to
Indian Tribes and Tribal Corporations,
loans to Timer Development
Organizations, Rural Renewal loans and
Energy Impacted Area Development
Assistance Program grants. Loans sold
without insurance by the Farmers Home
Administration to the private sector will.
be serviced in the private sector and
will not be serviced under this subpart.
The provisions of this subpart are not
applicable to such loans. Future changes
to this subpart will not be made
applicable to such loans.

Subpart O-Servicing Cases Where
Unauthorized Loans(s) or Other
Financial Assistance Was Received-
Community and Insured Business
Programs

5. § 1951.701 is revised to read as
follows:

§ 1951.701 Purpose.
This subpart prescribes the policies

and procedures for servicing Community
and Business Program loans and/or
grants made by Farmers Home ,
Administration (FmHA] when it is
determined that the borrower or grantee
was not eligible for all or part of the
financial assistance received in the form
of a loan, grant, or subsidy granted, or
any other direct financial assistance. It
does not apply to guaranteed loans.
Loans sold without insurance by the
FmHA to the private-sector will be
serviced in the private sector and will
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not be serviced under this subpart. The
provisions of this subpart are not
applicable to such loans. Future changes
to this subpart will not be made
applicable to such loans.

PART 1955-PROPERTY MANAGEMENT

6. The authority citation for Part 1955
continues to read as follows:

Authority: 7 U.S.C. 1989; 42 U.S.C. 1480; 5
U.S.C. 301; 7 CFR 2.23; 7 CFR 2.70.

Subpart A-Liquidation of Loans
Secured by Real Estate and
Acquisition of Real and Chattel
Property

7. § 1955.1 is revised to read as

follows:

§ 1955.1 Purpose.
This subpart delegates authority and

prescribes procedures for the liquidation
of Farmers Home Administration
(FmHA) loans identified in § 1955.3 (d)
and (e) of this subpart and acquisition of
property by voluntary conveyance to the
Government, by foreclosure of security
instruments, by exercise of the
Government's redemption rights, and
certain other actions which result in
acquisition of property by the
Government. When FmHA elects to
liquidate a guaranteed loan other than
Business and Industrial (B&I) under the
contract of guarantee, the liquidation
will be completed according to this
Subpart. Liquidations of guaranteed B&I
loans will be effected upon direction
from the Assistant Administrator,
Community and Business Programs. For
Community Programs and insured B&I
actions involving loans secured by other
than real or chattel property, the case
will be forwarded to the National Office
for prior review and guidance.
Community Program loans sold without
insurance by the FmHA to the private
sector will be serviced in the private
sector and will not be serviced under
this subpart. The provisions of this
subpart are not applicable to such loans.
Future changes to this subpart will not
be made applicable to such loans.

Subpart B-Management of Property

8. § 1955.51 is amended by adding a
new paragraph (d) to read as follows:

§ 1955.51 Purpose.

(d) Community Program loans sold
without insurance by the FmHA to the
private sector will be serviced in the
private sector and will not be serviced
under this subpart. The provisions of
this subpart are not applicable to such
loans. Future changes to this subpart

will not be made applicable to such
loans.

Date: August 26, 1987.
Vance L Clark,
Administrator, Farmers Home
Administration.
[FR Doc. 87-20079 Filed 8-31-87; 8:45 am]
BILLING CODE 3410-07-M

7 CFR Parts 1951 and 1965

Security Servicing for Single Family
Housing (SFH) Loans

AGENCY: Farmers Home Administration,
USDA.
ACTION: Proposed rule.

SUMMARY: Farmers Home
Administration (FmHA] proposes to
amend its regulations regarding the sale
of FmHA financed property by a
borrower when the FmHA debt and
authorized selling expenses exceeds the
market value of the property. This
action is being taken to expand the
Agency's regulations on security
servicing. The Intended effect is to
provide FmHA borrowers with the
opportunity to voluntarily sell the
property if necessary, while assisting
the Agency in reducing the number of
properties acquired into inventory
through voluntary conveyance.
DATE: Comments must be submitted on
or before November 2, 1987.
ADDRESSES: Submit written comments
in duplicate to the Chief, Directives and
Forms Management Branch, Farmers
Home Administration, U.S. Department
of Agriculture, Room 6348, South
Agriculture Building, 14th Street and
Independence Avenue, SW.,
Washington, DC 20250. All written
comments made pursuant to this
publication will be available for public
inspection during regular work hours at
the above address.
FOR FURTHER INFORMATION CONTACT:
David J. Villano, Senior Realty
Specialist, Single Family Housing,
Servicing and Property Management
Division, FmHA, USDA, Room 5309,
South Agriculture Building, Washington,
DC 20250, Telephone (202) 382-1452.
SUPPLEMENTARY INFORMATION: This
proposed rulemaking has been reviewed
under USDA procedures established in
Departmental Regulation 1512-1 which
implements Executive Order 12291 and
has been classified as "nonmajor." It

will not result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets

The SFH program is listed in the
Catalog of Federal Domestic Assistance
under No. 10.410-Low Income Housing
Loans and No. 10.417-Very Low
Income Housing Repair Loans and
Grants. For the reasons set forth in the
Final Rule related Notice(s) to 7 CFR
Part 3015, Subpart V, this program is
excluded from the scope of Executive
Order 12372 which requires
intergovernmental consultation with
State and local officials.

This document has been reviewed in
accordance with 7 CFR Part 1940,
Subpart G, En vironmental Program. It is
the determination of FmHA that this
action does not constitute a major
Federal action significantly affecting the
quality of the human environment, and,
in accordance with the National
Environmental Policy Act of 1969, Pub.
L. 91-90, an Environmental Impact
Statement is not required.

This proposed rule has been reviewed
with regard to the requirements of the
Regulatory Flexibility Act [5 U.S.C. 601
through 612]. The undersigned has
determined and certified by signature of
this document that this rule will not
have a significant economic impact on a
substantial number of small entities.

Current FmHA regulations [7 CFR Part1965, Subpart C, § 1965.125[a)(2)]
authorize FmHA officials to consent to
the sale of SFH security property for less
than the debt if the proposed selling
price is at least equal to the current
market value of the property as
determined by FmHA. Where the
purchaser is buying the property with
personal funds or is obtaining credit
from a source other than FmHA, and
cash proceeds are available at closing,
FmHA regulations further permit costs
..* * which the seller customarily or
legallymust pay to convey title and
include but are not limited to: A real
estate broker's commission, no more
than three discount points to enable the
buyer to obtain credit from another
lender provided they are not being paid
to reduce the purchaser's interest rate,
real estate taxes, preparation of the
deed, abstract fees, termite inspection,
and deed or other revenue stamps." to
be deducted from the (cash) sales
proceeds before applying the remainder
to the FmHA debt.

Said authority provides FmHA
borrowers with an incentive to sell their
house when there is no equity in the
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property. Due to the poor economy in
many of the rural areas in which FmHA
finances, property values have declined
causing the FmHA debt to exceed
market value. This authority has
assisted many borrowers to sell their
FmHA financed property where they
have needed or desired to sell same due
to employment, health, or other reasons.

A problem arises, however, when a
FmHA borrower proposes to sell the
property and an FmHA applicant
desires to purchase the house and
assume the existing FmHA debt. Where
the FmHA debt exceeds market value,
current FmHA regulations authorize the
debt to be assumed at the market value.
In these cases, there are no cash
proceeds available at closing for the
FmHA borrower/seller to pay necessary
closing costs such as attorney fees, a
real estate broker's commission, etc.
This lack of cash proceeds generally
precludes any such sales of an FmHA
financed property to an FmHA program
applicant, which is contrary to Agency
policy.

If borrowers cannot sell their
property, the next method to voluntarily
liquidate their FmHA indebtedness is
voluntary conveyance. In a voluntary
conveyance, a borrower conveys title to
the FmHA financed property to FmHA
in exchange for a full or partial
satisfaction of the debt. In most cases,
FmHA will accept the voluntary
conveyance and take title to the
property. The agency is then responsible
for making the property readily
marketable through repairs, selling the
property, and then paying all expenses
incident to the sale such as transfer
costs and a real estate broker's
commission. This process is very
lengthy and costly to the Government.
Since FmHA eventually pays the selling
expenses incident to the sale, we
believe it would be proper, reasonable,
rational, and in the Government's best
interest to authorize payment of
necessary selling expenses when the
borrower proposes to sell the property
and there are insufficient funds at the
closing to pay same. Such a policy
would be consistent with existing
regulations which, as previously
mentioned, authorize the Government to
accept less than market value for
payment of the indebtedness when cash
proceeds are available.

Due to the aforementioned reasons,
FmHA has determined that payment by
the Agency of authorized selling
expenses when necessary to
consummate a sale is reasonable and
proper. Additionally, said action is
necessary and rational as the Agency
would be assisting its borrowers in

furthering the objectives of the program
while reducing the number of properties
acquired into inventory and the high
costs associated with same.

Accordingly, FmHA-proposes to
expand and clarify tits existing
regulations to permitithe Agency to pay
for expenses on behalf of the borrower
incident to the sale of their house when
sufficient funds are not available to pay
same. Further, consistent with existing
Agency regulations regarding voluntary
conveyances [See 7 CFR Part 1955,
Subpart A, § 1955.10(c)(2)], settlement of
a junior lien(s) is also authorized when
determined to be in the Government's
best financial interest.

List of Subjects

7 CFR Part 1951
Account servicing,, Rent subsidies,

Subsidies.

7 CFR Part 1965
Administrative practice and

procedure, Loan programs, Housing and
community development, Low and
moderate income housing-Rental,
Rural areas.

Therefore, as proposed, Chapter XVII
of Title 7, Code of Federal Regulations,
is amended as follows:

PART 1951-SERVICING AND
COLLECTIONS

1. The authority citation for Part 1951
continues to read as follows:

Authority:.7 U.SC. 1989:42 U.S.C. 1480; 5
U.S.C. 301; 7 CFR 2.23; 7 CFR 2.70.

Subpart M-Servicing Cases Where
Unauthorized Loan or Other Financial
Assistance Was Received-Single
Family Housing

§ 1951.612 [Amended]
2. In § 1951.612(a)(1)(iii), the first

sentence is amended by changing the
reference "§ 1965.125(a)(4)" to
"§ 1965.125(a)(3)."

PART 1965-REAL PROPERTY

3. The authority citation for Part 1965
continues to read as follows:

Authority: 7 U.S.C. 1989; 41 U.S.C. 2942; 42
U.S.C. 1480; 5 U.S.C. 301;. 7 CFR 2.23; 7 CFR
2.70; 29 FR 14764; 33 FR 9850.

Subpart C-Security Servicing for
Single Family Rural Housing Loans

4. In § 1965.125, paragraph (a)(3) is
removed, paragraph (a)(4) is
redesignated as (a)(3), and paragraph
(a)(2) is revised to read as follows:

§ 1965.125 Liquidation
(a) ..

(2) Consent to sale when the FmHA'
debt and authorized selling expenses
exceed market value. If a 'borrower
proposes to sell the property for an
amount which will be insufficient to pay
the FmHA debt, prior lien(s), if any, and
authorized selling expenses, the County
Supervisor will take a financial
statement from the borrowe'r on Form
FmHA 431-3 "Household Financial
Statement and Budget" to determine if
they have reasonable ability to pay all
or a substantial portion of the
authorized selling expenses. In making
this determination, consideration will be
given to the borrower's moving and
relocation expenses and the
Government's prospects of acquisition
of the property by voluntary conveyance
or foreclosure and related costs of same.
The County Supervisor will appraise the
property and may consent to the sale if
the proposed sale price is not less than
the market value.

(i) Authorized selling expenses.
Authorized selling expenses are those
which the seller customarily or legally
must pay to convey title and include but
are not limited to: A real estate broker's
commission which does not exceed the
prevailing rate for the sale of similar
property in the area, no more than three
points to enable the buyer to obtain
credit from another lender provided they
are not being paid to reduce the
purchaser's interest rate, real estate
taxes, junior liens in the same manner
as outlined in § 1955.10(c)(2) of Subpart
A of Part 1955 of this chapter,
preparation of the deed, abstract fees,
termite inspection, and deed or other
revenue stamps.

(ii) Closing the transaction. In no case
will the borrower (seller) receive any
cash proceeds from the sale.
Distribution of funds will be handled as
follows:

(A) Where there are sufficient cash
proceeds at closing, the entire sales
proceeds, minus prior liens, if any, and
authorized selling expenses, must be
applied to. the FmHA debt.

(B) Where cash proceeds are not
available (such as in the case of an
assumption) or are insufficient to pay
authorized selling expenses, FmHA may
pay said expenses necessary to
consummate the transaction by
preparation of Standard Form 1034,
"Public Voucher For Purchases And
Expenses Other Than Personal," and
submission of Form FmHA 2024-1,
"Miscellaneous Payment System,"
according, to FmHA Instruction 2024-P
(available in any FmHA office) and the
respective Forms Manual Insert (FMI).
Expenses so vouchered will be charged
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to the borrower's (seller's) account as a
recoverable cost item.

(iii) Release from liability. When
consent under this paragraph is given,
the County Supervisor is authorized to
release the FmHA security
instrument(s), When necessary to
comply with State law, a State
Supplement approved by OGC will
prescribe procedures for releasing
security instruments when the debt
evidenced therein is not satisfied in full.
Release of the borrower from liability
for the deficiency is covered in
§ 1965.127(a)(4) and (b). of this.subpart.

Dated: June 9,1987.
Vance L. Clark,
Administrator, Farmers Home
Administration.
[FR Doc. 87-19584 Filed 8--31-87; 8:45 am]
BILLING CODE 3410-07-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 87-CE-14-ADI

Petition of the Aircraft Owners and
Pilots Association (AOPA) For
Recision of Airworthiness Directive
87-08-08

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Petition for rulemaking.

SUMMARY: This notice publishes for
public comment a summary of the
Aircraft Owners and Pilots Association
(AOPA) petition dated may 28, 1987, as
amended by their letter of August 3,
1987. This petition seeks the
modification of Airworthiness Directive
(AD) 87-08-08. The AD requires a wing
spar inspection of certain Piper Aircraft
Corporation Models PA-28 and PA-32
airplanes, and was issued as a result of
a spar failure which occurred March 30,
1987. The petitioner contends that the
service histories of the identified
airplanes having spar cracks played an
integral part in the development of the
fatigue and the FAA should consider
requiring compliance only on airplanes
with a history of extensive low-level
flight or other abnormal flight
conditions. The petitioner further
requests that the AD compliance times
be modified or adjusted to reduce
scheduling conflicts since no cracks
have been reported on airplanes with
less than 6100 hours.

Publication of this notice is not
intended to affect the legal status of the
petition or its final disposition.

DATE: Comments must be received on or
before October 1, 1987.
FOR FURTHER INFORMATION CONTACT:
Raymond Boice, Aerospace Engineer,
Aircraft Certification Division, 601 East
12th Street, 1656 Federal Building,
Kansas City, Missouri 64106, Telephone
(816) 374-5934.
ADDRESSES: Sent comments on this
petition in triplicate to: Federal Aviation
Administration, Office of the Regional
Counsel, Attn: Rules Docket, Docket No.
87-CE-14-AD, 601 East 12th Street, 1558
Federal Building, Kansas City, Missouri
64106. Comments may be inspected in
Room 1558 weekdays, except Federal
holidays, between the hours of 7:30 a.m.
and 4:00 p.m. In addition, the FAA is
maintaining an information docket of
comments in the Office of the Chief
Counsel, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591.
Comments may be inspected in Room
915G weekdays, except Federal
holidays, between the hours of 8:30 a.m.
and 5:00 p.m.
SUPPLEMENTARY INFORMATION:

Comments Invited
Interested persons are invited to

submit such written data, views, or
arguments on the petition as they may
desire. Communications should identify
the docket and petition number and be
submitted in.triplicate to the Office of
Regional Counsel, Kansas City,
Missouri, at the above address. All
communications received on or before
the closing date for comments will be
considered before taking action on the
petition. All comments will be available
for examination in the FAA docket.

Interested persons may obtain a copy
of the petition by contacting the person
listed above in the paragraph entitled
"FOR FURTHER INFORMATION CONTACT:."

Although this notice refers to the
contents of the petition as received by
the FAA, it should be understood that
the purpose of the reference is to receive
public comments in accordance with
FAA procedures governing petitions for
rulemaking, and it does not propose a
regulatory rule for adoption or recision,
represent an FAA position, or otherwise
commit the FAA on the merits of the
petition. The FAA intends to consider
the merits of the proposal after it has
had an opportunity to evaluate the
petition matters presented and all
comments received from the public.

The Petition

Accordingly, the Federal Aviation
Administration publishes this notice for
public comment on the AOPA petition
for recision of AD 87-08-08.

Issued in Kansas City, Missouri on August
14, 1987.

Paul K. Bohr,
Director, Central Region.
[FR Doc. 87-19995 Filed 8-31-87; 8:45 am)
BILLING CODE 4910-13-

FEDERAL COMMUNICATIONS

COMMISSION

47 CFR Parts 36 and 67

[CC Docket Nos. 78-72, 80-286 and 86-297;
FCC 87-2721

Common Carrier Services; MTS and
WATS Market Structure; Amendment
of the Commission's Rules and
Establishment of a Joint Board

AGENCY: Federal Communications

Commission.
ACTION: Supplemental notice of
proposed rulemaking.

SUMMARY. The Commission has issued a
Supplemental Notice of Proposed
Rulemaking seeking comment and data
on the appropriate allocation method
and recovery mechanism for marketing
expenses (See 45 FR 41459, June 19,
1980). In a Memorandum Opinion and
Order on Reconsideration, summarized
elsewhere in this volume, the
Commission granted, in part petitions
for reconsideration of its decision to
exclude access revenues from the
allocation factor for marketing
expenses.The Commission adopted a
new § 36.372 of its rules, which will
allocate marketing expenses on the
basis of current billings, effective
January 1, 1988.

DATES: Comments and data must be
filed on or before September 28, 1987,
and reply comments on or before
October 13, 1987.
ADDRESS: Federal Communications
Commission, Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT:
Cindy Schonhaut, Special Counsel
Federal-State Joint Board Matters,
Accounting and Audits Division,
Common Carrier Bureau, at (202) 632-
7500.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's
Supplemental Notice of Proposed
Rulemaking, CC Docket Nos. 78-72, 80-
286 and 86-297, FCC 87-272; adopted
August 14, 1987, and released August 18,
1987.

The full text of Commission decisions
are available for inspection and copying
during normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street NW., Washington, DC. The
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complete text of this decision. may also
be purchased from the Commission's
copy contractors, International
Transcription Service, 2100 M Street
NW., Suite 140, Washington, DC20037,
(202) 857-3800.

Summary.of Supplemental, Notice of
Proposed Rulemaking

1. The Joint Board in CC Docket No.
86-297 recommended that the
Commission adopt a new separations
manual intended to conform separations
procedures to the recently revised
Uniform System of Accounts (USOA)
and to simplify.the separations process.1

The Commission adopted the new
Separations Manual in April 1987 which
will be codified as the new Part 36 of its
rules and which will become effective
January 1, 1988.2

2. Under the current separations
procedures of Part 67 of the
Commission's rules, the advertising and
sales expenses in the current USOA
Accounts 642 and 643 are allocated
between the jurisdictions on the basis of
current billing for local and toll services
(excluding certain billings for non-
affiliated companies and those in
connection with intercompany
settlements).3 Those expenses will be
included in the new Account 6610 in the
revised USOA. Under new separations
procedures recommended by the Joint
Board and adopted by the Commission,
billings for access charges will be
excluded from the allocation factor for
Account 6610 marketing expenses.

3. The Federal Communications
Commission granted, in part,
reconsideration of its decision to adopt
revisions of the Separations Manual,
new Part 36 of its rules, recently
recommended by the. Federal-State Joint
Board'. The Commission decided to
reconsider its decision to exclude. access.
revenues from the allocation factor for
marketing expenses. Thus, as an interim
measure, in the new § 36.372 of the
Commission's rules (effective January 1,
1988) marketing, expenses will be
allocated on the basis of current billings.
The Commission did not act, at this time
on other reconsideration issues.

4. The Commission referred a
permanent resolution of this issue to the
Joint Board in CC Docket No. 80-286.

1 Amendment of Part 67 (New Part 36) of the
Commission's Rules and Establishment of Federal-
State Joint Board. CC.Docket No. 86-297, FCC:87J-4.
released April 8, 1987.,2 FCCRcd 2582 (1987)
(Recommended Decision and Order).

8 MTS arid WATS Market Structure. Amendment
of Part 67 (New Part 36) of'the Commission's Rules
and Establishment of a Federal-State Joint Board;
CC Docket Nos. 78-72,.80-286 and 88-297,.FCC 87-
134. released May 1. 1987 2 FCC Rcd 2.639 (1987).
(Report and Order).

3 47 CFR 67.363.

The Commission specified certain
question for comment and requested
data regarding the allocation of
marketing expenses. The Commission
asked the Joint Board to recommend a
permanent resolution of this issue by
April 1, 1988. The Commission also
proposed to revise the Part 69 access
apportionment rules for Account 6610
expenses to conform to any separations
rule that may be adopted and invited the
Joint Board in CC Docket No. 80-286 to
recommend an appropriate rule.

5. The Commission requested that
LECs submit data, as specified in
Appendix B of the Notice, to aid the
Joint Board and the Commission in the
evaluation of alternative allocation
methods. It also requested that LECs
specifically identify their Account 6610
marketing activities that are related to a
specific jurisdiction. The Commission
requested that parties comment on the
need for changes in the procedures for
the allocation and recovery of expenses
in Account 6610, including the
desirability of excluding all or some
portion of access revenues from the
allocation factor or factors (e.g.,
subscriber line or carrier common line
charge revenues,) and the ability of
carriers to directly assign some portion
of Account 6610 expenses to the state or
interstate jurisdictions. It also sought
specific proposals for alternative
allocation factors and cost recovery
mechanisms that, for example, may not
be revenue-based, or may incorporate a
weighting factor or phase-in approach.

Comments

6. Interested parties may file.
comments and data on the issues
discussed above on or before September
28, 1987, and reply comments on or
before October 13, 1987. 4

Regulatory Flexibility Act

7. We certify that the Regulatory
Flexibility Act 5 is not applicable to the
rule changes we are proposing in this
proceeding. In accordance with the
provisions of section 605 of the Act, a
copy of this certification will be sent to
the Chief Counsel for Advocacy of the
Small Business Administration at the
time of publication of a summary of this
Order and Notice in the Federal
Register. As part of our analysis of the
proposals received in response to the
Notice, however, the Commission will
consider the impact of proposals on
small telephone companies, i.e., those
serving 50,000 or fewer lines.6

'See 47 CFR 1.415 and 1.419.
55 U.S.C. 603.
• Because of the nature of local exchange and

access service, this Commission concluded that

Paperwork Reduction Act

8. We have analyzed the rules
adopted and proposed herein with
respect to the Paperwork Reduction Act
of 1980 7 and have concluded
(tentatively with respect to the
proposals) that they will not Impose new
or modified information collection
requirements on the public. In addition,
the Notice presented herein is a general
solicitation of comments from the public
and, as such, does not constitute a
collection of information.8 All comments
will be considered in this. proceeding.
Parties need not specifically respond to
the data request for their comments to
be considered. Therefore,
implementation of the requirements
adopted and proposed herein will not be
subject to approval by the Office of
Management and Budget as prescribed
by the Act.

Ex Parte Contacts

9. For purposes of the non-restricted
notice and comment rulemaking
proceeding which we are hereby
initiating, members of the public are
advised that ex porte contacts are
permitted from the time the Commission
adopts a notice of proposed rulemaking
until the time a public notice is issued
stating that a substantive disposition of
the matter is to be considered at a
forthcoming meeting or until a final
order disposing of the matter is adopted
by the Commission, whichever is earlier.
In general, an ex porte presentation is
any written or oral communication
(other than formal written comments,
pleadings and oral arguments) between
a person outside the Commission and a
Commissioner, Joint Board member, or a
member of the staff of the Commission
or the Joint Board, that addresses the
merits or outcome of the proceeding.
Any person who submits. a written ex
porte presentation must serve a copy of
that presentation on the Commission's
Secretary for inclusion in the public
record.. Any person who makes an oral
ex porte presentation presenting data or

small telephone companies are dominant in their
fields of operation and, therefore, are not small
entities as defined by the Regulatory FlexibilityAct.
See MTS and WATS Market Structure. 93. FCC.2d
241. 338-39 (1983). Thus, this Commission is not
required by the terms of the Act to apply the format,
procedures set forth therein. This Commission and
the Joint Board are nevertheless committed to
reducing the regulatory burdens on small telephone
companies whenever possible consistent with our
other public interest responsibilities. Accordingly,
we have chosen to utilize, on an.informal basis,
appropriate Regulatory Flexibility. Act procedures to,
analyze the effect of the proposed regulations-oa
small telephone companies.

1 44 U.S.C. 501.
s See 5 CFR 1320.7(k)(4.

32938



Federal Register / Vol. 52, No. 169 / Tuesday, September 1, 1987 / Proposed Rules

arguments not already reflected in that
person's written comments, memoranda,
or other previous filings in this
proceeding, shall provide, on the day of
the oral presentation, a written
memorandum to the Secretary of the
Commission (with a copy to the
Commissioner, Joint Board member, or
staff member involved), which
summarizes the data and arguments in
the ex parte presentation. Each such
written memorandum must state on its
face that the Secretary has been served,
and must also state by docket number
the proceeding to which it relates.9

10. In reaching their decisions, this
Commission and the Joint Board may
consider information and ideas not
contained in the comments, provided
that such information or a writing
indicating the nature and source of such
information is placed in the public
record and providing that the reliance of
this Commission or the Joint Board on
such information is noted in the
Recommended Decision and Order or
the Report and Order.

11. For Joint Board actions, special ex
porte rules apply.10 For Joint Board
actions, all written materials which are
not filed in accordance with a pleading
cycle established by the Joint Board
shall be accompanied by a Petition for
Leave to File showing cause why the
material should be considered by the
Joint Board. The Joint Board will not
consider any filing made outside the
authorized pleading cycle and received
by the Commission less than fifteen
days I in advance of a Joint Board
meeting at which the Joint Board is to
consider the subject matter of that filing.
Written exparte presentations, as
defined by the Commission's rules, need
not be accompanied by a Petition for
Leave to File and may be received in the
discretion of the Joint Board member or
staff personnel involved. No written ex
parte presentations, however, shall be
made during the fifteen day period
immediately preceding a Joint Board
meeting except in response to an inquiry
initiated by a member of the Joint Board
or its staff.

Ordering Clause
12. Accordingly, it is ordered, That the

Joint Board in CC Docket No. 80-286

9 See generally Amendment of Subpart H, Pert I
of the Commission's Rules and Regulations
Concerning Ex Parte Communications and
Persentations in Commission Proceedings, GEN.
Docket No. 86-225, 2 FCC Rcd 3.011 (1987).

I OAmendment of Part 67 of the Commission.s
Rules and Establishment of a Joint Board. CC
Docket No. 80-286. 89 FCC 2d 36 11982).

I IIn calculating this fifteen day period, neither
the day on which the material is filed nor the day on
which the Joint Board meeting is scheduled shall be
counted.

shall review the comments, proposals
and data and prepare recommendations
to this Commission on the issues raised
herein.

List of Subjects in 47 CFR Parts 36 and
67

Communications common carrier,
Telephone, Uniform system of accounts,
Reporting and recordkeeping
requirements, Jurisdictional separations
procedures.

This action is taken pursuant to 47
U.S.C. 154 i) and (j), 201, 202, 205, 218,

221(c), 403 and 410.
Federal Communications Commission.
William J. Tricarico,
Secretary.
[FR Doc. 87-19260 Filed 8-31-87; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Proposed Endangered
Status for the James Spinymussel

AGENCY: Fish and Wildlife Service,
Interior.
ACTION. Proposed rule.

SUMMARY: The Service proposes to
determine endangered status for the
James spinymussel (Pleurobema
collina). Critical habitat is not proposed.
This species survives only in a few
headwater streams of the James River in
Virginia and West Virginia. This action
is being taken because: (1) The range
and numbers of this freshwater mussel
have been drastically reduced to about
5-10% of historic levels, and (2) the few
drainages that continue to support the
species are subject to threats including
invasion of essential habitats by the
exotic Asiatic clam (Corbiculofluminea)
and potential water quality degradation
by agricultural and silvicultural runoff,
effluent from sewage treatment plants,
and chemical spills. This proposal, if
made final, would implement Federal
protection provided by the Endangered
Species Act of 1973, as amended. The
Service is requesting data and
comments from the public on this
proposal.
DATES: Comments from all interested
parties must be received by November 2,
1987. Public hearing requests must be
received by October 16, 1987.
ADDRESSES: Comments and materials
concerning this proposal should be sent
to the Annapolis Field Office, U.S. Fish

and Wildlife Service, 1825B Virginia
Street, Annapolis, Maryland 21401.
Comments and materials received will
be available for public inspection, by
appointment, during normal business
hours at the above address.
FOR FURTHER INFORMATION CONTACT.
Mr. G. Andrew Moser at the above
address (301/269-6324).
SUPPLEMENTARY INFORMATION:

Background

The James spinymussel was first
discovered in the Calfpasture River,
Rockbridge County, Virginia, by T. A.
Conrad in 1836 (Conrad 1846). The
species was orginally described by
Conrad (1837) as Unio collinus. It has
been subsequently placed in different
genera by various workers. Names that
refer to this species are listed in the
following abbreviated synonymy:
Unio collinus Conrad, 1936: Plate 36,

Figure 2.
Margaron (Unio) collinus (Conrad).-

Lea 1852:23.
Alasmidonta collina (Conrad).-

Simpson 1900:669.
Canthyria collina (Conrad).-Frierson

1927:1946; Stansberry 1971:14; Clarke
and Neves 1984; Zeto and Schmidt
1984:147.

Elliptio (Canthyria) collina (Conrad).-
Morrison 1955:20.

Pleurobema col/ina (Conrad).-Boss and
Clench 1967:45; Heard 1970:27; Burch
1975:12.

Pleurobema (Lexingtonia) collina
(Conrad).-Johnson 1970:300.

Fusconaia (Lexingtonia) collina
(Conrad).-Johnson and Clarke
1983:296.
The Service recognized the James

spinymussel under the name Fusconaid
collina in the Review of Invertebrate
Wildlife for Listing as Endangered or
Threatened Species (49 FR 21675; May
22, 1984). Clarke and Neves (1984)
subsequently determined that the James
spinymussel uses only its outer gills to
brood glochidia and is therefore not a
Fusconoia, which are currently
understood to use all four gills to brood
glochidia. Clarke and Neves (1984)
suggested placement of the species in
the genus Canthyria, because of the
presence of spines on the shell and some
characters of the soft anatomy. The
Service believes that until further review
and evaluation clarifies the taxonomic
significance of these characters, the
James spinymussel should be recognized
under the more established name
Pleurobema collina.

The Service's Review of Invertebrate
Wildlife included this species under the
common name "Virginia spiny mussel."
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The Service is following the list of
common names by Turgeon et al. (in
press) in now using the name James
spinymussel.

The shells of juvenile James
spinymussels usually bear one to three
short but prominent spines on each
valve. The shells of adults usually lack
spines. The foot and mantle of the adult
are conspicuously orange and the
mantle is darkly pigmented in a narrow
band around and within the edges of the
branchial and anal openings.

Aside from the James spinymussel,
only two other freshwater spined
mussels are known to exist: Elliptio
(Canthyria) spinosa, a large-shelled and
long-spined species know only from the
Altamaha River system in Georgia, and
Eliptio (Canthyria) steinstansana, a
species with intermediate shell size and
spine length found only in the Tar River
in North Carolina. The latter species
was listed as endangered on June 27,
1985 (50 FR 26575). The James
spinymussel has a smaller shell and
shorter spines than these other two
species.

The James spinymussel has been
collected on sand and mixed sand and
gravel substrates, generally in areas of
slow to moderate current and relatively
hard water. Like other freshwater
mussels, it feeds by filtering food
particles from the water, a characteristic
that makes it particularly susceptible to
detrimental effects of water-borne
pollutants. P. collina also shares with
other freshwater mussels a complex
reproductive cycle in which the mussel
larvae attach for a short time to a fish
host. The life span, time of spawning,
host fish species, and many other
aspects of the life history of P. collina
are still unknown.

Collection records indicate that the
James spinymussel was once widely
distributed in the James River drainage
upstream of Richmond. All pre-1983
records for the species are from Virginia
(Clarke and Neves 1984). They include:
the James River, main stem, in
Rockbridge, Botetourt, Fluvanna,
Buckingham, Goochland and
Cumberland Counties; the Rivanna,
River in Fluvanna County; Mill Creek in
Bath County; the Calfpasture River in
Rockbridge County, and Johns Creek in
Craig County. The James spinymussel
was first reported from West Virginia in
1984 (Zeto and Schmidt 1984). According
to a recent Service-funded survey of the
James River drainage, this mussel is
now restricted to Craig and Johns
Creeks in Craig and Botetourt Counties,
Virginia, and Potts Creek in Monroe
County, West Virginia (Clarke and
Neves 1984).

Although it is probable that the
decline of the James spinymussel began
with municipal growth and
industrialization of cities and towns in
the James River watershed, much of the
decline has occurred in the last 20 years.
The species remained in much of its
historic range through the mid-1960's,
but has since disappeared from the
majority of known sites. It now appears
to be extirpated from 90-95% of its
historic range, with survival
documented only in three headwater
creeks in the James River drainage. This
restricted distribution makes the species
vulnerable to threats including water
quality perturbations, disease, and
displacement by expanding populations
of the exotic Asiatic clam (Corbicula
fluminea).

In the Federal Register on May 22,
1984 (49 FR 21675), the James
spinymussel was included in category 2
of the Service's Review of Invertebrate
Wildlife. Category 2 comprises those
taxa for which proposed listing is
possibly appropriate but for which
conclusive data on biological
vulnerability are not available to
support a proposed rule. Additional
data, including a Service-funded status
survey (Clarke and Neves 1984) have
provided the data needed to support a
listing proposal.

Summary of Factors Affecting the
Species

Section 4(a)(1) of the Endangered
Species'Act (16 U.S.C. 1531 et seq.) and
regulations (50 CFR Part 424)
promulgated to implement the listing
provisions of the Act set forth the
procedures for adding species to the
Federal Lists. A species may be
determined to be an endangered or
threatened species due to one or more of
the five factors described in section
4(a)(1). These factors and their
application to the James spinymussel
(Pleurobema co]]ina) are as follows:
A. The Present or Threatened
Destruction, Modification, or
Curtailment of its Habitat or Range

Results of a recent Service-funded
survey of the James River drainage
(Clarke and Neves 1984) indicate that
the James spinymussel exists only in
Craig and Johns Creeks in Craig and
Botetourt Counties, Virginia, and a short
reach of Potts Creek in Monroe County,
West Virginia. This represents a very
significant reduction (90-95%) in known
range, as historic records indicate that
the species was once found throughout
much of the James River drainage
upstream of Richmond.

Habitat modification has been a major
factor in the James spinymussel's abrupt

decline. Adverse habitat changes
including dam construction, industrial
pollution, chemical spills,
channelization, and sewage discharges
have occurred at various locations
within the species' historic range in the
James River drainage. Current threats to
habitat in the Craig/Johns Creek and
Potts Creek watersheds include the
following:

(1) Effluent discharges and accidental
discharges of chlorine or raw sewage
from the sewage treatment plant at New
Castle, Virginia;

(2) Erosion and siltation resulting
from logging operations in the upper
Craig Creek Watershed;

(3) Toxic chemical spills;
(4) Agricultural runoff including

pesticides and fertilizers;
(5) Channelization.

B. Overutilization of Commercial,
Recreational, Scientific, or Educational
Purposes

Although collection was probably an
insignificant factor in this species'
decline, it is becoming a problem now
that the species is rare. Because
additional interest in the spinymussel is
expected to be generated by the listing
process, the Service is concerned that
this problem may worsen in the future.

C. Disease or Predation

There is no evidence that disease or
predation has been a problem for the
James spinymussel. However, extensive
mussel dieoffs, possibly caused by a yet
unknown disease, have occurred
recently in the rivers of southwest
Virginia, in the Tar River in North
Carolina, and in numerous other
locations. The Tar River dieoff,
discovered in May 1986, was
particularly severe, killing an estimated
75% of all mussels in the affected beds
(R. Neves personal communication).
Should such an outbreak occur in the
Craig Creekor Potts Creek drainages, it
would pose a very serious threat to the
James spinymussel because of the
species' restricted range.

D. The Inadequacy of Existing
Regulatory Mechanisms

Virginia State law (section 29-113)
requires a permit for the scientific
collection of freshwater mussels.
However, this State law is difficult to
enforce and does not protect the species'
habitat from the potential impacts of
Federal projects. Federal listing would
provide protection for the species under
the Endangered Species Act by requiring
a Federal permit to take the species and
requiring Federal agencies to consult
with the Service when projects they
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fund, authorize, or carry out may affect
the species.

E. Other Natural or Manmade Factors
Affecting its Continued Existence

Much of the James River drainage has
become infested by the Asiatic clam
(Corbicula fluminea), a species
introduced accidentally from Asia.
Competition from this non-native
species may be a principal cause of the
James spinymussel's decline. Population
densities of C. fluminea in excess of
1000 individuals per square meter (about
93 per square foot) have been reported
in the James River downstream of
Richmond (Diaz 1974). Because of the
Asiatic clam's high population densities,
its feeding activity may significantly
reduce the availability of phytoplankton
needed by the spinymussel for food and
may interfere with reproduction of the
spinymussel by filtering its sperm from
the water column (Clarke 19l81). Clarke
and Neves (1984) consider the temporal
correlation between the disappearance
of downstream populations of the James
spinymussel and the appearance and
proliferation of the Asiatic clam to be
clear evidence that the spread of
Corbicula is one of the chief causes of
the spinymussel's decline.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this
species in determining to propose this
rule. Based on this evaluation, the
preferred action is to list the James
spinymussel as endangered. The
mussel's small population and restricted
distribution make it vulnerable to
pollution events, disease, and
competition from exotic species; its
range has greatly narrowed within the
immediate past; therefore, threatened
status would not be appropriate. The
reasons for not proposing critical habitat
for this species are discussed below in
the "Critical Habitat" section.

Critical Habitat

Section 4(a)(3) of the Act, as amended,
requires that to the maximum extent
prudent and determinable, the Secretary
designate critical habitat at the time a
species is determined to be endangered
or threatened. The Service finds that
designation of critical habitat is not
prudent for the James spinymussel at
this time. This rare mussel is very
unusual, being one of only three known
species of spined freshwater mussels.
There is a small but significant demand
by collectors for this species. Because of
this, the Service believes a detailed
description of the species' habitat,
required as part of any critical habitat
designation, could increase the species'

vulnerability to illegal taking and
increase law enforcement problems.
Therefore, it would not be prudent to
designate critical habitat for this
species. Doing so would draw attention
to the habitats supporting the James
spinymussel and risk depletion of an
already limited population.

Available Conservation Measures
Conservation measures provided to

species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State,
and local governments and private
agencies, groups, and individuals. The
Endangered Species Act provides for
possible land acquisition and
cooperation with the States and requires
that recovery actions be carried out for
all listed species. Such actions are
initiated by the Service following listing.
The protection required of Federal
agencies and the prohibitions against
taking and harm are discussed, in part,
below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402. Section 7(a)(4) requires Federal
agencies to confer informally with the
Service on any action that is likely to
jeopardize the continued existence of a
proposed species or result in destruction
or adverse modification of proposed
critical habitat. If a species is listed
subsequently, section 7(a)(2) requires
Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of such a species or
to destroy or adversely modify its
critical habitat. If a Federal action may
affect a listed species or its critical
habitat, the responsible Federal agency
must enter into formal consultation with
the Service.

Federal activities that could impact
the James spinymussel and its habitat in
the future include, but are not limited to,
the following: issuance of permits for
mineral exploration, timber sales,
recreational development, stream
alterations, road and bridge construction
and maintenance, and implementation
of forest management plans. It has been
the experience of the Service that the
large majority of section 7 consultations

are resolved so that the species is
protected and'the project can continue.

The Act and its implementing
regulations found at 50 CFR 17.21 set
forth a series of general prohibitions and
exceptions that apply to all endangered
wildlife. These prohibitions, in part,
make it illegal for any person subject to
the jurisdiction of the United States to
take, import or export, ship in interstate
commerce in the course of a commercial
activity, or sell or offer for sale in
interstate or foreign commerce any
listed wildlife species. It also is illegal to
possess, sell, delivery, carry, transport,
or ship any such wildlife that has been
illegally taken. Certain exceptions apply
to agents of the Service and State
conservation agencies.

Permits may be issued to carry out
otherwise prohibited activities involving
endangered wildlife species under
certain circumstances. Applicable
regulations governing permits are at 50
CFR 17.22 and 17.23. Such permits are
available for scientific purposes, to
enhance the propagation or survival of
the species, and/or for incidental take in
connection with otherwise lawful
activities.

Public Comments Solicited

The Service intends that any final
action resulting from this proposal will
be accurate and as effective as possible.
Therefore, any comments or suggestions
from the public, other concerned
governmental agencies, the scientific
community, industry, or any other
interested party concerning any aspect
of these proposed rules are hereby
solicited. Comments particularly are
sought concerning:

(1) Biological, commercial trade, or
other relevant data concerning any
threat (or lack thereof) to the James
spinymussel;

(2) The location of any additional
populations of the James spinymussel
and the reasons why any habitat should
or should not be determined to be
critical habitat as provided by section 4
of the Act;

(3) Additional information concerning
the range and distribution of this
species; and

(4) Current or planned activities in the
subject area and their possible impacts
on the James spinymussel;

Final promulgation of the regulations
on the James spinymussel will take into
consideration the comments and any
additional information received by the
Service, and such communications may
lead to adoption of final regulations that
differ from this proposal.

The Endangered Species Act provides
for a public hearing on this proposal, if
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requested; Requests must be filed within
45 days of the date of the proposal. Such
requests must be made in writing (see
ADDRESSES -section).

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, .as defined by the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4(a) of the Endangered Species Act of
1973, as amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register on
October 25, 1983 (48 FR 49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine mammals, Plants
(agriculture).

Proposed Regulation 'Promulgation

Accordingly, it is hereby proposed to
amend Part 17, Subchapter B of Chapter
I, Title 50 of the Code of Federal
Regulations, as set forth below:

PART 17-[AMENDED] .

1. The authority citation for Part 17
continues to read as follows:

Authority:' Pub. L. 93-205, 87 Stat. 884; Pub.
L. 94-359, 90 Stat. 911; Pub. L. 95-632, 92 Stat.
3751; Pub. L. 96-159, 93 Stat. 1225, Pub. L 97-
304, 96 Stat. 1411 (16 U.S.C. 1531 et seq.).

2. It is proposed to amend § 17.11(h)
by adding the following, in alphabetical
order under Clams, to the List of
Endangered and Threatened Wildlife:

§ 17.11 Endangered and threatened
wildlife.
* * * * *

(h) * * *

Spistri Vertebrate S
Historic range population where Status When listed Critical Special

Common name Scientifc name endangered or habitat rules
threatened

CLAMS

Spinymussel, James (=Virginia Pieurobema (=Fusconia) col/.na U.S.A. (VA,WV) ..................................... NA ............. E NA NA
spiy musset.)

Dated: August 3, 1987.
Susan Recce,

Acting Assistant Secretary for Fish and
Wildlife and Parks.
[FR Doc. 87-20022 Filed 8-31-87; 8:45 am]
BILLING CODE 4310-55-M"

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 611 and 675

[Docket No. 70878-7178]

Foreign Fishing; Groundfish of the
Bering Sea and Aleutian Islands Area

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.

ACTION: Proposed rule.

SUMMARY: NOAA issues a proposed rule

to implement Amendment 11 to the
Fishery Management Plan for the
Groundfish Fishery in the Bering Sea
and Aleutian Islands Area (FMP) which
is pending approval by the Secretary of
Commerce (Secretary) The amendment
would (1) establish a split season
apportionment of pollock for U.S.
vessels working in joint ventures with
foreign processing vessels (JVP), and (2)
change the definition of prohibited
species. These measures are intended to
respond to biological, economic and
administrative problems identified by
the North Pacific Fishery Management
Council (Council)
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In addition, NOAA is proposing to
change the defintion of directed fishing.

The proposed regulations to
implement Amendment 11 and the
additional proposed regulatory change
are necessary for conservation and
management'of the groundfish resources
in the Bering Sea and Aleutian Islands
(BSAI) area and for the orderly conduct
of the groundfish fisheries
DATE: Comments on the amendment,
proposed rule and supporting
documents, especially the
environmental assessment and
regulatory impact review/initial
regulatory flexibility analysis (EA/RIR/
IRFA), are invited until October 15, 1987.
ADDRESS: Comments should be
addressed to Robert W. McVey,
Director, Alaska Region (Regional
Director), National Marine Fisheries
Service, P.O. Box 21668, Juneau, AK
99802-1668. Individual copies of the
amendment and the EA/RIR/IRFA may
be obtained from the North Pacific
Fishery Management Council, P.O. Box
103136, Anchorage, AK 99501 (telephone
907-274-4563).
FOR FURTHER INFORMATION CONTACT:
Jay J.C. Ginter (Fishery Management
Biologist, NMFS), 907-586-7230.
SUPPLEMENTARY INFORMATION: Domestic
and foreign groundfish fisheries in the
exclusive economic zone (EEZ) of the
BSAI area are managed in accordance
with the FMP. The FMP was developed
by the Council under autority of the
Magnuson Fishery Conservation and
Management Act (Magnuson Act) and is
implemented by regulations appearing
at 50 CFR 611.93 and Part 675.

The Council solicits management
proposals annually from the general
public, other agencies, and staff
between September and December. The
Council set a deadline of December 12,
1986, for receiving proposals for
inclusion in Amendment 11. At its
meeting on January 21-23, 1987, the
Council reviewed ten amendment
proposals and selected seven for
tentative inclusion in Amendment 11.

The Council's Plan Team prepared a
draft EA/RIR/IRFA (dated March 11,
1987) of the seven proposals for public
comment as required by the National
Environmental Policy Act of 1969,
Executive Order 12291, and NOAA
policy. The Council reviewed these
documents at its March 18-20, 1987,
meeting and decided to release for
public comment the draft EA/RIR/IRFA
(dated April 15, 1987) for six of the
seven proposals. At its May 20-22, 1987,
meeting, the Council considered public
testimony and the recommendations of
its Advisory Panel (AP), Scientific and
Statistical Committee (SSC), and the

Plan Team. Public testimony included
presentation of an industry-negotiated
compromise supporting a split season
apportionment of pollock to the JVP
fishery which was perceived to address
several controversial management
issues. The Council approved three
management proposals for inclusion in
Amendment 11 and recommended them
to the Secretary for approval and
implementation. The Plan Team revised
the EA/RIR/IRFA accordingly for
Secretarial review (dated July 1987). If
approved, this proposed rule would
implement two of the three proposals.
The third proposal revises the FMP
definition of "acceptable biological
catch" and does not require
implementation by regulation.

A description of and the reasons for
the two management proposals that
would be implemented by this proposed
rule are as follows:.

1. Split Season Apportionment of JVP.

Under this management proposal, the
amount of the total allowable catch
(TAG) of pollock apportioned to JVP
would be divided into two parts. Part
one would be equivalent to 40 percent of
the sum of the initial JVP for pollock
plus 15 percent of the TAG for pollock.
Part one would be made available to the
IVP fishery for pollock during the period
January 15 through April 15. Part two
would be equivalent to the remaining
JVP for pollock and would be available
during the period April 16 through
December 31. Amendment 11 and this
proposed rule would split the annual
apportionment of pollock to the JVP
fishery into two parts for separate time
periods only during the 1988 and 1989
fishing years.

Although the specific split season
management proposal adopted by the
Council was not among the original
proposals considered by the Council at
its March, 1987 meeting, it is similar to
other split-season altrnatives that
address priority access to vessels that
fish for domestic processors (DAP) and
roe-stripping issues and that are
analyzed in the draft EA/RIR/IRFA
distributed for public comment. This
propsoal was presented to the Council
at its May 1987 meeting as an industry-
negotiated compromise among JVP and
DAP fishing industry representatives.
The compromise reconciled conflicting
views concerning two aspects of
managing the BSAI pollock fishery:
access to the resource and risk of
biological harm.

Access

The pollock fishery in the BSAI area
has evolved since 1977 from an entirely
foreign-harvested fishery to a

predominantly U.S.-harvested fishery. In
1987, the TAG of pollock in the BSAI
area was reserved for domestic
fishermen for the first time, except for
small incidental catch allowances to
foreign fisheries for other species.
However, of the two component parts of
the domestic annual harvest (DAH}. the
volume of fish harvested by the JVP
fishery exceeds the DAP fishery by a
large margin. In 1986, the landed
tonnage of pollock harvested by the JVP
fishery was about 17 times that of the
DAP fishery, or nearly 95 percent of the
total 886,000 metric ton DAH.

A variety of economic conditions may
account for this current disparity
between the DAP and JVP pollock
harvests. These conditions are beli'eved
by some to result in an economic
incentive for domestic fishermen to
make deliveries of pollock to the foreign
floating processors involved in joint
ventures instead of to domestic
shore-based processors. Shore-based
processors in Dutch Harbor and Akutan,
Alaska, arguing a competitive
disadvantage relative to the JVP pollock
fishery, proposed an FMP amendment
that would establish a 100-mile zone
around these communities in which JVP
operations would be prohibited. This
proposal would have provided the DAP
fishery with exclusive access to a
substantial share of the pollock
resource. The argument in favor of this
action was based on the priority granted
to domestic processors under the
processor-preference amendments to the
Magnuson Act. The Council's analysis
of this action (draft EA/RIR/IRFA dated
April 15, 1987), however, showed that it
would have had a significantly negative
economic impact on domestic fishermen
delivering pollock to foreign processors
in joint venture operations.

Biological Risk

The transition from foreign to.
domestic domination of the overall
pollock harvest has been accompanied
by a trend toward harvesting a larger
portion of the pollock TAG earlier in the
fishing year than was previously done
by the foreign and early JVP fisheries.
Prior to the advent of JVP fisheries in the
BSAI area in 1980, generally less than 25
percent of the annual total pollock
harvest was taken in the period January
through April. In 1986, the JVP catch of
pollock through April had increased to
40 percent of the pollock TAC. By May
2, 1987, 73 percent of the initial pollock
TAG had been harvested by the JVP
fishery..

One reason for this trend to an
intensive early-year harvest is that
pollock are aggregated in spawning
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concentrations in February and March.
Fishing aggregated populations of fish
when the catch per unit of effort is
highest is more profitable -than fishing
when popul'atiosn are dispersed. In
addition, spawning aggregations of
pollock contain valuable quantities of
roe. At times, catch rates are so high
and pollock roe is so valuable that it
becomes physically necessary and
economically feasible to retain only the
roe and discard whole male and female
carcasses, a practice known as roe
stripping.

A second reason is that the JVP
pollock fishery, like other groundfish
fisheries, is prosecuted on an open
acces, first-come, first-served basis.
Fishermen who begin fishing as soon as
possible will likely catch more than
those who wait. A predictable result is a
race for fish with each fisherman
attempting tomaximize his catch before
the TAC is reached.

One management measure initially
proposed for inclusion in Amendment 11
would have prohibited the practice of
roe stripping in the JVP fishery.
Advocates of this proposal argued that
such a prohibition would slow the race
for fish and reduce the wastage of
pollock meat which is valuable later in
the year, particularly for production of
surimi. Discussions of this proposal by
the Council and its advisory groups
raised the additional concern that
intensive harvesting during the
spawning period ultimately may reduce
pollock reproductive success, biomass,
and harvests. Although there are no
biological data that indicate a definite
relationship between the spawning
biomass of pollock and the amount of
young fish that first become available to
the fishery, such a relationship could
exist under certain conditions or
population sizes. Prudent management
predicates a cautious policy against
removal of too many spawning fish to
protect the long-term health of the
pollock resource.

Based on current trends, it is likely
that the entire JVP harvest of pollock
would occur during the first four months
of 1988, almost entirely from spawning
aggregations, and even more intensively
in future years. The Council adopted the
split-season proposal in part as a
conservative measure to mitigate any
adverse effects of concentrated
harvesting on spawning pollock
aggregations. The split-season proposal
will reduce the amount of pollock
harvested by the JVP fishery during the
spawning season. In addition, while not
preventing an efficient fishery for the
highly valued pollock roe, it will provide
a part of the pollock resource for meat

and surimi production after the primary
spawning season. Finally, the split-
season apportionment proposal will
provide two years of relative protection
during which the biological risk of an
intensive roe-pollock fishery can be
assessed.

During the two-;year effective period
of this proposal, the DAP pollock fishery
in the BSAI area is expected to continue
its development. In addition, more
biological information likely will
become available. The Council will be
reconsidering the effectiveness of this
management measure in light of these
changes.

2. Definition of Prohibited Species
This proposal would change the

prohibited species definition in the FMP
and its implementing regulations to list
those species or species groups which
must be avoided while fishing for
groundfish and, if caught incidentally,
must be immediately returned to the sea
with minimum injury. Listed species will
include the traditionalprohibited
species of salmon, steelhead, halibut,
herring, and king and Tanner crabs for
domestic and foreign groundfish
fisheries plus other non-groundfish
species for the foreign fishery only.
Retention of any of these species would
not be allowed unless authorized by
other applicable law. Such authorization
would allow, for example, groundfish
fishermen to retain halibut caught with
hook-and-line gear during an open
season for halibut specified by the
International Pacific Halibut
Commission.

The reason for this proposed change
is that the original FMP anticipated
other fishery management plans for king
crab, Tanner crab, and Pacific herring.
The prohibited species definition in the
FMP specifically exempts species that
are harvested under authorization by
other FMPs, PMPs, or Federal
regulations.

However, the anticipated FMPs for
king crab, Tanner crab, and Pacific
herring ultimately failed to be
implemented or were subsequently
withdrawn. This led the Council to
question whether these species are
correctly included in the prohibited
species listing. The FMP does not
attempt to manage fishing for non-
groundfish species but does try to limit
injury to these species by the groundfish
fisheries. The problem is that the current
definition, at best, does not clearly state
this intent and, at worst, may in fact not
protect species thought to be protected
as prohibited species.

An example of this problem is king
crab. In the prohibited species definition
under section 14.2 of the FMP, an

exception is made for species,
"when * * * their retention by United
States vessels is not, prohibited under
other FMPs or Federal regulations."
Section 14.4.2.A of the FMP reinforces
this exception when it states that
"United States vessels must-minimize
their incidental harvest.
of* * * any * * * species the fishery
for which * * * is governed by another
FMP * **" Presently, there is no
operative FMP for king crab or Federal
regulation prohibiting the retention of
king crab by domestic vessels. Hence,
king crab is a species that fits the
exception and is not prohibited. By this
reading of the definition, literally all the
species listed in the definition are not
prohibited except for salmonids and'
Pacific halibut for which there are other
FMPs or Federal regulations. Although
there are other parts of the FMP that
indicate prohibited species status for
non-groundfish species, the current
prohibited species definition is at fault
for not clearly stating this intent.

In summary, the current definition of
prohibited species in the FMP is flawed.
As a result, regulations implementing
the FMP, pertaining to prohibited
species, contain confusing and imprecise
language that may not be legally
enforceable against every vessel fishing
for groundfish in the EEZ off Alaska.
This is especially true for Tanner and
king crab species since anticipated
FMPs for these species are not now in
effect. This problem extends also to
other non-groundfish species for which
other applicable law does not exist. The
proposed management measure would
correct this problem.

Proposed Regulatory Amendment

NOAA proposed to make a change to
the regulations implementing the FMP in
addition to those proposed by the
Council. This change would not
implement Amendment 11, but is a
modification under existing authority in
the FMP. A description of and reason for
this change follows.

Definition of Directed Fishing

Under Amendment 10 to the FMP, a
definition of directed fishing was added
to the regulations governing foreign
fisheries at § 611.93(b)(1)(iii). The
intention of this definition (proposed at
51 FR 45349, December 18, 1986; made
final at 52 FR 8592).was to enable
enforcement of directed fishing
prohibitions after a prohibited species
catch limit had been reached. In
addition, NOAA intended that the
definition of directed fishing governing
foreign fisheries be consistent with that
governing domestic fisheries. However,
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the first occurrence of the phrase "20
percent or more of the catch, take, or
harvest or to" was inadvertantly omitted
from both the proposed and final rules
for Amendment 10. Hence, the definition
in the foreign fishery regulations is
proposed to be changed to indicate that
this 20 percent or more of the catch,
take, or harvest at any time also will be
considered in determining whether
directed fishing in occurring, this change.
would make the BSAI area foreign
fishery regulations consistent with the
domestic fishery regulations pertaining
to the BSAI area and the Gulf of Alaska.

Classification
This proposed rule is published under

section 304(a)(1)(C)(ii) of the Magnuson
Act, as amended by Pub. L. 99-659,
which requires the Secretary to publish
regulations proposed by a Council
within 15 days of receipt of the
amendment and regulations. At this time
the Secretary has not determined that
the amendment these regulations would
implement is consistent with the
national standards, other provisions of
the Magnuson Act, and other applicable
law. The Secretary, in making these
determinations, will take into account
the data and comments received during
the comment period.

The Council prepared and
environmental assessment (EA) for this
amendment and concluded that there
will be no significant impact on the
environment as a result of this rule. A
copy of the EA may be obtained from
the Council at the address above and
comments on it are requested. The
change in the definition of directed
fishing is intended to enhance
compliance with directed fishing
prohibitions by indicating that the catch,
take, or harvest at any time will be
considered, in addition to the amount of
fish on board, in determining whether
directed fishing is occurring, this change
will not affect the amount of groundfish
harvested, the species taken or the
location of fishing activity. As such, the
Assistant Administrator has determined
that this change is categorically
excluded from the requirement to
prepare an environmental document, as
provided by NOAA Directive 02-10.

The Administrator of NOAA
determined that this proposed rule is not
a "major rule" requiring a regulatory
impact analysis under Executive Order
12291. This determination is based on
the regulatory impact review/initial
regulatory flexibility analysis (RIR/
IRFA) prepared by the Council. A copy
of the RIR/IRFA may be obtained from
the Council at the address above.

The Council prepared an initial
regulatory flexibility analysis as part of

the regulatory impact review of this
proposed rule. The Administrator of
NOAA concludes that this proposed
rule, if adopted, would have significant
effects on small entities. these effects
have been discussed earlier in this
document relative to each specific
action and in the RIR/IRFA. A copy of
this analysis may be obtained from the
Council at the address listed above.

This rule contains no collection-of-
information requirement subject to the
Paperwork Reduction Act.

The Council determined that this rule
.will be implemented in a manner that is
consistent to the maximum extent
practicable with the approved coastal
zone management program of Alaska.
This determination has been submitted
for review by the responsible State
agencies under section 307 of the
Coastal Zone Management Act.

List of Subjects

50 CFR Part 611

Fisheries, Foreign relations, Reporting
and recordkeeping requirements.

50 CFR Part 675
Fisheries, Reporting and

recordkeeping requirements.

Dated: August 26, 1987.
James E. Douglas, Jr.,
Deputy Assistant Administrator For
Fisheries, National Marine Fisheries Service.

For reasons set out in the preamble, 50
CFR Parts 611 and 675 are proposed to
be amended as follows:

PART 611--[AMENDED]

1.'The authority citation for Part 611
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq., 16 U.S.C.
971 et seq., 22 U.S.C. 1971 et seq., and 16
U.S.C. 1361 et seq.

2. Section 611.93 is amended by
removing paragraph (b)(1)(ii)(E) and
revising paragraphs (b)(1)fii)
introductory text, (b)(1)(ii)(A), and
(b)(1](iii) to read as follows:

§ 611.93 Bering Sea and Aleutian Islands
groundfish fishery.
*b * * *

(b) * * *

(ii) Categories of species. Four
categories of species are recognized for
regulatory purposes and they are set
forth in Table 1. The term "groundfish"
means species in all categories except
the "prohibited species" category.

(A) The term "prohibited species"
means for purposes of this section:
Pacific herring (Clupea harengus
pallasil; salmonids (Salmonidae);

Pacific halibut (Hippoglossus
stenolepis); king crab (Paralithodes spp.
and Lithodes spp.); Tanner crab
(Chionoecetes spp.). Except to the extent
that their harvest is authorized under
other applicable law, the catch or
receipt of these species must be
minimized and, if caught or received.
they must be returned to the sea
immediately in accordance with § 611.11
of this part. Records must be maintained
as required by § § 611.9, 611.90(e)(2), and
this section. Any species of fish for
which there is no foreign allocation must
be treated in the same manner as
"prohibited species" and records must
be maintained of any catches or receipts
of these species, except for "non-
specified species". Catches or receipts
of "non-specified species" must be
treated in the same manner as
"prohibited species" but records are not
required of catches or receipts of these
species..

(iii) Directed fishing, with respect to
any species, stock or other aggregation
of fish, means fishing that is intended or
can reasonably be expected to result in
the catching, taking, or harvesting of
quantities of such fish that amount to 20
percent or more of the catch, take, or
harvest, or to 20 percent or more of the
total amount of fish or fish products on
board at any time. It will be a rebuttable
presumption that, when any species.
stock, or other aggregation of fish
comprises 20 percent or more of the
catch, take, or harvest, or 20 percent or
more of the total amount of fish or fish
products on board at any time, such
fishing was directed fishing for such
fish.

3. In § 611.93(B01)(ii) Table 1 is
amended by changing the column
heading "Unallocated Species" to
"Prohibited Species"; revising the list of
species in the column to read: "Pacific
halibut; Pacific herring, salmonids, king
crab, Tanner crab, and other species for
which there is no allocation, except non-
specified species"; removing the column
headed by "Groundfish"; and revising
footnote 4 to read as follows:
Table 1V

4 Must be treated in the same manner as
'prohibited species' but no records are
required.

PART 675-[AMENDED]

5. The authority citation for 50 CFR
Part 675 continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

6. Section 675.20 is amended by
revising the heading of paragraph (b).
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adding a new paragraph (b)(3), and
revising paragraph (c)(1) to read as
follows:

§ 675.20 General limitations.

(b) Apportioning the reserve, surplus
DAH, andJVP.

(3) Seasonal apportionment of JVP
pollock. The initial amount of pollock
apportioned to JVP for each subarea in
accordance with paragraph (a)(4) of this
section will be divided into two parts.

(i) Part One will be 40 percent of the
following sum: initial JVP plus 15
percent of the TAC for pollock. The JVP
pollock harvest during the first period
(defined in paragraph (b)(3)(iii) of this
section] resulting from directed fishing
and bycatch in fisheries for other
groundfish species will be counted
against Part One. When the Regional
Director determines that the
unharvested amount of Part One is
necessary for bycatch in JVP fisheries
for other groundfish species during the

first period, the Secretary will publish a
notice in the Federal Register prohibiting
directed fishing for pollock for the
remainder of the first period. Any
amount of pollock in addition to Part
One necessary for bycatch in JVP
fisheries for other groundfish species
during the first period will be counted
against Part Two.

(ii) Part Two will be any unharvested
portion of Part One plus the pollock JVP
remaining after the first period and as
adjusted by reapportionments from
reserve and DAP in accordance with
paragraphs (b) (1) and (2) of this section.
When the Regional Director determines
that the unharvested amount of Part
Two is necessary for bycatch in JVP
fisheries for other groundfish species
during the second period, the Secretary
will publish a notice in the Federal
Register prohibiting directed fishing for
pollock for the remainder of the second
period.

(iii) ]VP pollock season. For purposes
of this paragraph, the first period is that
portion of the fishing year beginning

January 15 and ending April 15. The
second period is that portion of the
fishing year beginning April 16 and
ending December 31.

c) * * *
(1) Prohibited species, for the purpose

of this part, means any of the species of
Pacific salmon (Oncorhynchus spp.),
steelhead trout (Salmo gairdneri or
Parasalmo mykiss), Pacific halibut
(Hippoglossus stenolepis, Pacific
herring (Clupea harengus pallasi), king
crab (Paralithodes spp. and Lithodes
spp.), andTanner crab (Chionoecetes
spp.) caught by a vessel regulated under
this part while fishing for groundfish in
the Bering Sea and Aleutian Islands
management area, unless retention is
authorized by other applicable law,
including the regulations of the
International Pacific Halibut
Commission.

[FR Doc. 87-19977 Filed 8-31--87: 8:45 aml
BILUNG COOE 3510-22-M
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

Plant Variety Protection Advisory
Board; Open Meeting

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice of meeting.

SUMMARY: This notice sets forth the
schedule and proposed agenda of a
forthcoming meeting of the Plant Variety
Protection Advisory Board.
DATE: Tuesday, September 22,1987, 8:00
a.m. to 4:00 p.m., open to the public.

ADDRESS: The meeting will be held at
the National Agricultural Library
Building, Conference Room 1400,
Beltsville, Maryland.

FOR FURTHER INFORMATION CONTACT:
Dr. Kenneth H. Evans, Executive
Secretary, Plant Variety Protection
Advisory Board, Room 500, National
Agricultural Library Building, Beltsville,
Maryland 20705 (301/344-2518).

SUPPLEMENTARY INFORMATION: Pursuant
to the provisions of sec. 10(a) of the
Federal Advisory Committee Act (Pub.
L. 92-463), this notice is given
concerning a Plant Variety Protection
Advisory Board meeting. The agenda for
the meeting will include discussions of.
(1) The minimum difference accepted for
novelty between varieties, (2) plant
variety protection fees, and (3) other
related topics.

The meeting is open to the public.
Persons, other than members, who wish
to address the Board at the meeting
should contact Dr. Kenneth Evans at the
above address and telephone number,
prior to the meeting. Written statements
may be submitted to the Board prior to
or at the meeting.
(Secs. 1-145, 84 Stat. 1542, as amended (7
U.S.C. 2321 et seq.))

Done at Washington, DC, on August 25,
1987.
1. Patrick Boyle,
Administrator. Agricultural Marketing
Service.

[FR Doc. 87-20019 Filed 8-31-87 8:45 am]
BILMNG CODE 3410-02-M

Federal Grain Inspection Service

Request for Designation Applicants To
Provide Official Services in the
Geographic Area Currently Assigned
to the State of Alabama

AGENCY: Federal Grain Inspection
Service (Service), USDA.
ACTION: Notice.

SUMMARY: Pursuant to the provisions of
the U.S. Grain Standards Act, as
Amended (Act), official agency
designations shall terminate not later
than triennially and may be renewed
according to the criteria and procedures
prescribed in the Act. This notice
announces that the designation of one
agency will terminate, in accordance
with the Act, and requests applications
from parties interested in being
designated as the official agency to
provide official services in the
geographic area currently assigned to
the specified agency. The official agency
is the Alabama Department of
Agriculture and Industries.
DATE: Applications to be postmarked on
or before October 1, 1987.
ADDRESS: Applications must be
submitted to James R. Conrad, Chief,
Review Branch, Compliance Division,
FGIS, USDA 1400 Independence
Avenue, SW., Room 1647 South Building,
Washington, DC 20250. All applications
received will be made available for
public inspection at this address during
regular business hours.
FOR FURTHER INFORMATION CONTACT*
James R. Conrad, telephone (202) 447-
8525.

SUPPLEMENTARY INFORMATION. This
action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12291 and
Departmental Regulation 1512-1;
therefore, the Executive Order and
Departmental Regulation do not apply to
this action.

Section 7(f)(1) of the Act specifies that

the Administrator of the Service is
authorized, upon application by any
qualified agency or person, to designate
such agency or person to provide official
services after a determination is made
that the applicant is better able than any
other applicant to provide official
services in an assigned geographic area.

Alabama Department of Agriculture
and Industries (Alabama), Beard
Building, P.O. Box 3336, 1445 Federal
Drive Montgomery, AL 36193, was
designated under the Act as an official
agency to provide inspection and
weighing functions on March 1, 1985.

The official agency's designation
terminates on Fedruary 28, 1988. Section
7(g)(1) of the Act states that
designations of official agencies shall
terminate not later than triennially and
may be renewed according to the
criteria and procedures prescribed in the
Act.

The geographic area presently
assigned to Alabama, pursuant to
section 7(f)(2) of the Act, which may be
assigned to the applicant selected for
designation is as follows: The entire
State of Alabama, except those export
port locations within the State.

Interested parties, including Alabama,
are hereby given opportunity to apply
for official agency designation to
provide the official services in the
geographic area, as specified above,
under the provisions of section 7(f) of
the Act and § 800.196(d) of the
regulations issued thereunder.
Designation in each specified geographic
area is for the period beginning March 1,
1988, and ending February 28, 1991.
Parties wishing to apply for designation
should contact the Review Branch,
Compliance Division, at the address
listed above for forms and information.

Applications and other available
information will be considered in
determining which applicant will be
designated to provide official services in
a geographic area.

(Pub. L 94-582. 90 Stat. 2867, as amended (7
U.S.C. 71 et seq.))

Date: August 24, 1987.
J.T. Abshier,
Director, Compliance Division.
[FR Doc. 87-19892 Filed 8-31-87; 8:45 am]
BILUNG CODE 3410-EN-M
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Designation Renewal of the State of
Oregon and Southern Illinois Agency
(IL)

AGENCY: Federal Grain Inspection
Service (Service): USDA.
ACTION: Notice.

SUMMARY: This notice announces the
designation renewal of the Oregon
Department of Agriculture (Oregon) and
Southern Illinois Grain Inspection
Service Inc. (Southern Illinois), as
official agencies responsible for
providing official services under the U.S.
Grain Standards Act, as Amended (Act).
EFFECTIVE DATE: October 1, 1987.
ADDRESS: James R. Conrad, Chief,
Review Branch, Compliance Division,
FGIS, USDA, 1400 Independence
Avenue, SW., Room 1647 South Building,
Washington, DC 20250.
FOR FURTHER INFORMATION CONTACT:
James R. Conrad, telephone (202) 447-
8525.
SUPPLEMENTARY INFORMATION: This
action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12291 and
Departmental Regulation 1512-1;
therefore, the Executive Order and
Departmental Regulation do not apply to
this action..

The Service announced that Oregon's
and Southern Illinois' designations
terminate on September 30, 1987, and
requested applications for official
agency designation to provide official
services within specified geographic
areas in the April 1, 1987, Federal
Register (52 FR 10391). Applications
were to be postmarked by May 1, 1987.
Oregon was the only applicant for
designation in its geographic area and
applied for designation renewal in the
area currently assigned to that agency.
There were two applicants for
designation in the Southern Illinois
geographic area. Southern Illinois
applied for designation renewal in the
area currently assigned to that agency.
A new corporation, Mid-America Grain
Inspection Service, Inc. (Mid-America);
to be located in Granite City, Illinois,
was established by Scott D. Deatherage,
Villa Ridge, Missouri, and Donald B.
Reynolds, Rock Port, Missouri, and
applied for designation in the area
currently assigned to Southern Illinois.

The Service announced the applicant
names in the June 1, 1987, Federal
Register (52 FR 20434) and requested
comments on the designation renewal of
Oregon and the designation renewal of
Southern Illinois or the designation of
Mid-America. Comments were to be
postmarked by July 16, 1987. No

comments were received regarding the
designation renewal of Oregon.

A total of 17 comments were received
regarding the applicants for designation
in the Southern Illinois geographic area.
Fourteen comments supported the
designation renewal of Southern Illinois.
These comments generally specified
favorable qualifications concerning
Southern Illinois. One of these
supporting commenters referenced a
boundary dispute between Southern
Illinois and a neighboring official
agency. This matter is discussed below.
These commenters included several
,country elevators, grain merchandisers,
farm bureaus, and an official agency.

Three commenters supported the
designation of Mid-America. One
commenter was a trade association.
Two comments were received from an
official agency, a State department of
agriculture. Both of these comments
supported the designation of Mid-
America. One of the comments included
a chronology of events concerning a
boundary dispute between Southern
Illinois and the State agency.
Geographic areas are assigned to
designated agencies pursuant to section
7(f)(2) of the Act. In addition, the Act
provides that except as otherwise
authorized by the Administrator official
agencies can only officially inspect grain
that is physically located within the
geographic area assigned to the agency.
The boundary at issue is a river
boundary between the two agencies.
The commenter concluded that based
upon information submitted with its
comment, it would not be advisable to
renew the designation of Southern
Illinois.

The Service is aware of this boundary
dispute between the commenter and
Southern Illinois and has been actively
involved in resolving this matter in
cooperation with the two agencies
involved. In recent discussions with
both agencies, the Service believes that
a workable resolution to this matter has
been achieved. The Service has and will
continue to monitor the situation
between the agencies but does not
consider that it affects the status of
either official agency at this time.

The Service evaluated all available
information regarding the designation
criteria in section 7(f)(1)(A) of the Act;
and, in accordance with section
7(f)(1)(B), determined that Oregon is
able and Southern Illinois is better able.
than any other applicant to provide
official services in the geographic area
for which the Service is renewing their
designations. Effective October 1, 1987;
and terminating September 30, 1990,
Oregon and Southern Illinois will
provide official inspection services in

their entire specified geographic area,
previously described in the April 1
Federal Register.

A specified service point, for the
purpose of this notice, is a city, town, or
other location specified by an agency for
the performance of official inspection or
Class X or Class Y weighing services
and where the agency and one or more
of its inspectors or weighers is located.
In addition to the specified service
points within the assigned geographic
area, an agency will provide official
services not requiring an inspector or
weigher to all locations within its
geographic area.

Interested persons may receive a
listing of an agency's specified service
points by contacting either the Review
Branch, Compliance Division, at the
address listed above or the agencies at
the following addresses: Oregon
Department of Agriculture, Agriculture
Building, 635 Capitol Street, NE., Salem,
OR 97310-0110 and Southern Illinois
Grain Inspection Service, Inc., 101 South
Cherry Street, P.O. Box 630, O'Fallon, IL
62269.
[Pub. L. 94-582, 90 Stat. 2867, as amended (7
U.S.C. 71 et seq.)]
I Date: August 26,1987.

J.T. Abshler,
Director, Compliance Division.
[FR Doc. 87-19893 Filed 8-31-87; 8:45 aml
BILUNG CODE 3410-EN-M

Request for Comments on Designation
Applicants In the Geographic Area
Currently Assigned to the Decatur
Agency (IL), and State of South
Carolina

AGENCY: Federal Grain Inspection
Service (Service), USDA.
ACTION: Notice.

SUMMARY: This notice requests
comments from interested parties on the
applicants for official agency
designation in the geographic area
currently assigned to Decatur Grain
Inspection, Inc. (Decatur), and the South
Carolina Department of Agriculture
(South Carolina).
DATE: Comments to be postmarked on or
before October 16, 1987.
ADDRESS: Comments must be submitted
in writing to Lewis Lebakken, Jr.,
Information Resources Staff, FGIS,
USDA, Room 1661 South Building, 1400
Independence Avenue, SW.,
Washington, DC 20250.

Telemoil users may respond to
[IRSTAFF/FGIS/USDA] telemail. Telex
users may respond as follows: To: Lewis
Lebakken, TLX: 7607351, ANS:FGIS UC.
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All comments received will be made
available for public inspection at the
above address during regular business
hours (7 CFR 1.27(b)).
FOR FURTHER INFORMATION CONTACT:.
Lewis Lebakken, Jr., telephone (202)
382-1738.
SUPPLEMENTARY INFORMATION: This
action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12291 and
Departmental Regulation 1512-1;
therefore, the Executive Order and
Departmental Regulation do not apply to
this action.

The Service requested applications for
official agency designation to provide
official services within specified
geographic areas in the July 1, 1987,
Federal Register (52 FR 24490).
Applications were to be postmarked by
July 31, 1987. Decatur and South
Carolina were the only applicants for
designation in their geographic area; and
each applied for designation renewal in
the area currently assigned to that
agency.

This notice provides interested
persons the opportunity to present their
comments concerning the designation of
the applicants. Commenters are
encouraged to submit reasons for
support or objection to these designation
actions and include pertinent data to
support their views and comments. All
comments must be submitted to the
Information Resources Staff, Resources
Management Division, at the above
address.

Comments and other available
information will be considered in
making a final decision. Notice of the
final decision will be published in the
Federal Register, and the applicants will
be informed of the decision in writing.
(Pub. L. 94-582, 90 Stat. 2867, as amended (7
U.S.C. 71 et seq.))

Date: August 24, 1987.
J.T. Abshier,
Director, Compliance Division.
[FR Doc. 87-19894 Filed 8-31-87; 8:45 am]
BILUNG CODE 3410-EN-M

Request for Designation Applicants to
Provide Official Services, in the
Geographic Area Currently Assigned
to Agricultural Seed, Laboratories, Inc.
(AZ)

AGENCY: Federal Grain Inspection
Service (Service), USDA.
ACTION: Notice.

SUMMARY: This notice announces that
there were no timely applicants for
official agency designation in the
geographic area currently assigned to

Agricultural Seed Laboratories, Inc.
(Agri Seed), pursuant to the July 1
Federal Register notice requesting such
applicants. The Service is again
requesting applications from parties
interested in being designated as the
official agency to provide official
services in the geographic area currently
assigned to Agri Seed.
DATE: Applications to be postmarked on'
or before October 1, 1987.
ADDRESS: Applications must be
submitted to James R. Conrad, Chief,
Review Branch, Compliance Division,
FGIS, USDA, 1400 Independence
Avenue, SW., Room 1647 South Building,
Washington, DC 20250. All applications
received will bemade available for
public inspection at this address during
regular business hours.
FOR FURTHER INFORMATION CONTACT:.
James R. Conrad, telephone (202) 447-
8525.
SUPPLEMENTARY INFORMATION:

This action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12291 and
Departmental Regulation 1512-1;
therefore, the Executive Order and
Departmental Regulation do not apply to
this action.

Section 7(f)(1) of the Act specifies that
the Administrator of the Service is
authorized, upon application by any
qualified agency or person, to designate
such agency or person to provide official
services after a determination is made
that the applicant is better able than any
other applicant to provide official
services in an assigned geographic area.

The Service requested applications for
official agency designation to provide
official services within specified
geographic areas in the July 1, 1987,
Federal Register (52 FR 24490).
Applications were to be postmarked by
July 31, 1987; we received no
applications for the Agri Seed
designation postmarked by that date. As
a result, we are again asking for
applications for designation in the Agri
Seed geographic area.

Agri Seed's designation terminates on
December 31, 1988. Section 7(g)(1) of the
Act states that designations of official
agencies shall terminate not later than
triennially and may be renewed
according to the criteria and procedures
prescribed in the Act.

The georgraphic area presently
assigned to Agri Seed, in the State of
Arizona, pursuant to section 7(f)(2) of
the Act, which may be assigned to the
applicant selected for designation is as
follows: Maricopa, Pinal, and Yuma
Counties.

Interested parties, including Agri
Seed, are hereby given opportunity to

apply for official agency designation to
provide the official services in the
geographic area; as specified above,
under the provisions of section 7(f) of
the Act and § 800.196(d) of the
regulations issued thereunder.
Designation in the specified geographic
area is for the period beginning January
1, 1988, and ending December 31, 1990.
Parties wishing to apply for designation
should contact the Review Branch,
Compliance Division, at the address
listed above for forms and information.

Applications and other available.
information will be considered in
determining which applicant will be
designated to provide official services in
a geographic area.
Pub. L 94-582, 90 Stat. 2867, as amended (7
U.S.C. 71 et seq..)

Date: August 24, 1987.
J.T. Abshier
Director, Compliance Division.
[FR Doc. 87-19895 Filed 8-31-87; 8:45 am]
BILLING CODE 3410-EN-M

Designation of Mid-Iowa Grain
Inspection, Inc. (IA), in the Cedar
Rapids, IA, Geographic Area

AGENCY: Federal Grain Inspection
Service (Service).
ACTION: Notice.

SUMMARY: This notice announces the
designation of Mid-Iowa Grain
Inspection, Inc. (Mid-Iowa), as an
official agency responsible for providing
official services under the U.S. Grain
Standards Act, as Amended (Act), in the
Cedar Rapids, Iowa, geographic area.
EFFECTIVE DATE: October 1, 1987.
ADDRESS: James R. Conrad, Chief,
Review Branch, Compliance Division,
FGIS, USDA, 1400 Independence
Avenue, SW., Room 1647 South Building,
Washington, DC 20250.
FOR FURTHER INFORMATION CONTACT:.
James R. Conrad, telephone (202) 447-
8525.
SUPPLEMENTARY INFORMATION:

This action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12291 and
Departmental Regulation 1512-1;
therefore, the Executive Order and
Departmental Regulation do not apply to
this action.

The Service announced the
cancellation of designation of Cedar
Rapids Grain Service, Inc., effective
September 30, 1987, and requested
applications for official agency
designation to provide official services
within a specified geographic area in the
April 1, 1987 Federal Register (52 FR
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10392). Applications were to be
postmarked by May 1, 1987. Florian E.
Polaski and Jeffrey Polaski, Cedar
Rapids, Iowa, proposed to establish
Mid-Iowa Grain Inspection, Inc., and
applied for designation in the entire area
available for assignment.

The Service announced the applicant
name in the June 1, 1987, Federal
Register (52 FR 20435) and requested
comments on the designation of Mid-
Iowa. Comments were to be postmarked
by June 15, 1987; none were received.

The Service evaluated all available
information regarding the designation
criteria in section 7(f)(1)(A) of the Act,
and in accordance with section
7(f)(1)(B), determined that Mid-Iowa is
able to provide official services in the
geographic area for which the Service is
designating it. Effective October 1, 1987,
and terminating September 30, 1990,
Mid-Iowa will provide official
inspection services in the entire
specified geographic area, previously
described in the April 1 Federal
Register.

A specified service point, for the
purpose of this notice, is a city, town, or
other location specified by a agency for
the performance of official inspection or
Class X or Class Y weighing services
and where the agency and one or more
of its inspectors or weighers is located.
In addition to the specified service
points within the assigned geograhic
area, an agency will provide official
services not requiring an inspector or
weigher to all locations within its
geographic area.

Interested persons may receive a
listingof the agency's specified service
points by contacting either the Review
Branch, Compliance Division, at the
address listed above or the agency at
the following address: Mid-Iowa Grain
Inspection, Inc., 1114-55th Avenue, S.W.,
Cedar Rapids, IA 52404.
Pub. L. 94-582, 90 Stat. 2867, as amended (7
U.S.C. 71 et seq.)

Dated: August 24. 1987.
J.T. Abshier
Director Compliance Division.
[FR Doc. 87-19896 Filed 8-31-87; 8:45 am]
BILLING CODE 3410-EN-M

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting;
California Advisory Committee

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S Commission on Civil Rights,
that a meeting of the California
Advisory Committee to the Commisison
will convene at 10:00 a.m. and adjourn
at 5:00 p.m., on September 11, 1987, at

Centro Maravilla, 4716 East Brooklyn
Avenue, Los Angeles, California 90022.
The purpose of the meeting is to conduct
a community forum on the impact of the
implementation of the Immigration
Reform Act.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson, Helen
Hernandex or Philip Montez, Director of
the Western Regional Division (213)
894-3437, (TDD 213/894-0508). Hearing
'impaired persons who will attend the
meeting and require the services of a
sign language interpreter, should contact
the Regional Office at least five (5)
working days before the scheduled date
of the meeting.
. The meeting will be conducted

pursuant to the provisions of the rules
and regulations of the Commission.

Susan 1. Prado,
Acting Staff Director.
[FR Doc. 87-20027 Filed 8-31-87; 8:45 aml
BILLING CODE 6335-01-M

Agenda and Notice of Public Meeting;
Hawaii Advisory Committee

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a meeting of the Hawaii Advisory
Committee to the Commission will
convene at 9:00 a.m. and adjourn at 3:00
p.m., on September 16, 1987, at the Ala
Moana Hotel, 410 Atkinson Drive,
Honolulu, Hawaii 96814. The purpose of
the meeting is to obtain information on
the status of affirmative action and
equal employment opportunities within
the State Department of Education. A
brief planning session will be convened
in the afternoon.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson, Andre S.
Tatibouet, or Philip Montez, Director of
the Western Regional Division (213)
894-3437, (TDD 213/894-0508). Hearing
impaired persons who will attend the
meeting and require the services of a
sign language interpreter, should contact
the Regional Office at least five (5)
working days before the scheduled date
of the meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, August 24, 1987.
Susan J. Prado,
Acting Staff Director.
IFR Doc. 87-20028 Filed 8-31-87: 8:45 am]
BILLING CODE 0335-01-M

Agenda and Notice of Public Meeting;
Oregon Advisory Committee

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a meeting of the Oregon Advisory
Committee to the Commission will
convene at 10:00 a.m. and adjourn at
12:30 p.m., on September 18, 1987, at the
Hilton Hotel, 921 Southwest 6th Avenue.
Portland, Oregon 97204. The purpose of
the meeting is to plan activities and
programming for the coming year.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson, James Huffman
or Philip Montez, Director of the
Western Regional Division (213) 894-
3437, (TDD 213/894-0508). Hearing
impaired persons who will attend the
meeting and require the services of a
sign language interpreter, should contact
the Regional Office at least five (5)
working days before the scheduled date
of the meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, August 21, 1987.
Susan J. Prado,
Acting Staff Director.
[FR Doc. 87-20029 Filed 8-31-87; 8:45 am]
BILLING CODE 6335-01-M

DEPARTMENT OF COMMERCE

International Trade Administration

Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Opportunity to Request
Administrative Review

AGENCY: International Trade
Administration/Import Administration,
Department of Commerce.
ACTION: Notice of opportunity to request
administrative review of antidumping or
countervailing duty order, finding, or
suspended investigation.

Background

Each year during the anniversary
month of the publication of an
antidumping or countervailing duty
order, finding, or suspension of
investigation, an interested party as
defined in section 771(9) of the Traffic
Act of 1930 may request, in accordance
with § 353.53a or § 355.10 of the.
Commerce Regulations, that the
Department of Commerce ("the
Department") conduct an
administratiave review of that
antidumping or countervailing duty
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order, finding, or suspended
investigation.

Opportunity to Request a Review

Not later than September 30, 1987,
interested parties may request
administrative review of the following
orders, findings, or suspended
investigations, with anniversary dates in
September for the following periods:

Perod

Antidumping Duty Proceeding
Replacement Parts for Solf-Pro-

peled Bituminous Paving Equip-
ment from Canada ................ ...

Steel Jacks from'Canada
Metal-Walled Above Ground Swim-

ming Pools from Japan .....................
Carbon Steel Bars and Structural

Shapes from Canada.........
Grxige Polyestr/Cotton Pulntcit

from the People's Republic of
China....................................
Countervailing Duty Proceeding

Portland Hydraulic Cement and
Cement Clinker form Mexico ..........

Lamb Meat from New Zealand. ...........
Ume from Mexico .....................
Fresh Cut Roses from Israel ...............
Steel Wire from New Zealand .............
Carbon Steel Wire Rod from Argen-

tina .....................
Shop Towols from Peru .........

09/01/86-08/31/87
09/01/86-08/31/87

09/01/86-08/31/87

09/01/86-08/31/87

01/01/86-12131187
04/01/86-03/31187
01/01/86-12/31/86
01/01/86-09/30186
09/02/86-12/31/86

01/01/86-12/31/86
01/01/86-12/31186'

Seven copies of the request should be
submitted to the Deputy Assistant
Secretary for Import Administration,
International Trade Administration,
Room B-099, U.S. Department of
Commerce, Washington, DC 20230.

The Department will publish In the
Federal Register a notice of "Initiation
of Antidumping (Countervailing) Duty
Administrative Review," for requests
received by September 30, 1987.

If the Department does not receive by
September 30,1987 a request for review
of entries covered by an order or finding
listed in this notice and for the period
identified above, the Department will
instruct the Customs Service to assess
antidumping or countervailing duties on
those entries at a rate to the cash
deposit of (or bond for) estimated
antidumping or countervailing duties
required on those entries at the time of
entry, or withdrawal from warehouse,
for consumption and to continue to
collect the cash deposit previously
ordered.

This notice is not required by statute,
but is published as a service to the
international trading community.
Joseph A. Spetrini.
Acting Deputy Assistant Secretary For Import
Administration.

Date: August 24, 1987.
[FR Doc. 87-20058 Filed 8-31-87;.8:45 am]
BILLING COOE 3510-OS-M

[A-412-602]

Final Determination of Sales at Less
Than Fair Value, Certain Forged Steel
Crankshafts From the United Kingdom

AGENCY: International Trade
Administration, Import Administration,
Commerce.
ACTION: Notice.

SUMMARY: We determine that certain
forged steel crankshafts (CFSC) from the
United Kingdom (U.K.) are being, or are
likely to be, sold in the United States at
less than fair value. We have notified
the U.S. International Trade
Commission (ITC) of our determination
and have directed the U.S. Customs
Service to continue to suspend
liquidation of all entries of CFSC from
the U.K. that are entered or withdrawn
from warehouse, for consumption, on or
after the date of publication of this
notice, and to require a cash deposit or
bond for each entry in an amount equal
to the estimated weighted-average
dumping margins as described in the
"Suspension of Liquidation" section of
this notice.
EFFECTIVE DATE: September 1, 1987.
FOR FURTHER INFORMATION CONTACT.
Ms. Loc Nguyen, Ms. Lori Cooper, or Ms.
Barbara Tillman, Office of
Investigations, Import Administration,
International Trade Administration, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW,
Washington.DC 20230; telephone: (202)
377-0167, 377-8320, or 377-2438.
SUPPLEMENTARY INFORMATION:

Final Determination

We determine that imports of CFSC
from the U.K. are being, or are likely to
be, sold in the United States at less than
fair value, as provided in section
735(a)(2) of the Tariff Act of 1930, as
amended (the Act) [19 USC 1673d(a)].
We made fair value comparisons on
sales of CFSC to the United States by
the respondent during the period of
investigation (October 1, 1985, through
October 31, 1986). The estimated
weighted-average dumping margins are
shown in the "Suspension of
Liquidation" section of this notice.

Case History

Since the last Federal Register
publication pertaining to this case [the
preliminary determination of sales at
less than fair value (52 FR 18000, May
13, 1987)], the following events have
occurred. We conducted verification
from May 13-22, and on June 11, 1987, of
the questionnaire responses of United
Engineering & Forging (UEF). A public
hearing was held on July 16,1987.

Petitioner and respondent filed pre-
hearing briefs on July 13, and post-
hearing briefs, including comments on
the verification report, on July 24, 1987.

Scope of Investigation

The products covered by this
investigation are forged carbon or alloy
steel crankshafts with a shipping weight
between 40 and 750 pounds, whether
machined or unmachined. These
products are currently classified under
items 660.6713, 660.6727, 660.6747,
660.7113, 660.7127, and 660.7147 of the
Tariff Schedules of the United States
Annotated (TSUSA). Neither cast
crankshafts nor forged crankshafts with
shipping weights of less than 40 pounds
or greater than 750 pounds are subject to
this investigation.

Period of Investigation

CFSC are normally sold to the United
States on the basis of long-term
requirements contracts. Therefore, in
order to capture the most recent sales of
CFSC to the United States, we extended
the period of investigation (POI) to
encompass the 13 months from October
1, 1985, to October 31, 1986, as permitted
by § 353.38(a) of our regulations.

Fair Value Comparisons

To determine whether sales of CFSC
in the United States were made at less
than fair value, we compared the United
States price to the foreign market value
for the company under investigation, as
specified below. We made comparisons
on virtually all of the sales of CFSC to
the United States during the PSI.

United States Price

As provided in section 772(b) of the
Act, we used the purchase price of CFSC
to represent the United States price for
sales by UEF, because the merchandise
was sold directly to unrelated
purchasers prior to its importation into
the United States.

We calculated the purchase price
based on the c.i.f. delivered, duty-paid
price to unrelated purchasers. We made
deductions, where appropriate, for,
foreign inland, ocean and U.S. inland
freight, marine insurance, U.S. customs
duties, and brokerage and handling fees.

Foreign Market Value

In accordance with section
773(a)(1)(A) of the Act, we calculated
foreign market value for CFSC based on
delivered prices in the home market. We
made deductions for foreign inland
freight. Since no packing costs were
incurred in the home market, we have
only added U.S. packing costs. Pursuant
to § 353.15(a) of our regulations, we
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made circumstances of sale adjustments
for differences in warranty and credit
expenses. We made an adjustment to
account for differences in physical
characteristics of the merchandise in
accordance with § 353.16 of our
regulations.

In our preliminary determination, we
made no adjustment for what
respondent reported as technical
services expenses, because we did not
consider them to be directly related
expenses within the meaning of § 353.15
of our regulations. At verification, we
confirmed that these expenses were not
directly related to the sales under
consideration. On this basis, we have
not made a circumstances of sale
adjustment for these expenses.

In our preliminary determination,
based on information provided in UEF's
response, we made an adjustment for
what we believed were after-sale
warehousing expenses. During
verification, we found that one shipment
of crankshafts was held in UEF's rental
facilities in the U.S. as buffer stock, to
dampen fluctuations in shipping time
and customer schedules. We also found
that two other shipments of crankshafts
were held in the customer's warehouse.
Because the factual situation pertaining
to these three transactions was not
established until the verification, and
because they comprise less than four
percent of the total value of crankshafts
sold to the United States during the POI,
we have not included these three
transactions in our fair value
comparisons.

Currency Conversion

When calculating foreign market
value, we made currency conversions
from British pound sterling to U.S.
dollars in accordance with § 353.56(a) of
our regulations, using certified exchange
rates furnished by the Federal Reserve
Bank of New York.

Petitioner's Comments

Comment 1: Petitioner argues that,
contrary to respondent's arguments, the
Department should not enlarge the POI
to cover sales of certain die numbers
that took place prior to October 1, 1985.

Petitioner argues that, given the
prevalence of long-term contracts in this
industry, it is recent "sales ** * that are
the appropriate focus of DOC's inquiry."

DOC Position: We agree. We believe
that the 13-month POI, October 1, 1985,
through October 31, 1986, set at the
beginning of this investigation captures
the most recent sales, allowing us to do
a meaningful analysis of this case.

Comment 2: Petitioner argues that the
"date of sale" should be the "date of
price determination" and not the

effective date as respondent argues.
Furthermore, petitioner argues that "the
date of sale" should be the date on
which agreement is reached as to firm
price and quantity terms and not the
date of the purchase order, or the date of
written confirmation of an agreement.

DOC Position: We agree that the
"date of sale" is the date on which all
basic terms of the sale are agreed to,
including the determination of price. We
believe that, in this case, the date of sale
is the date the price is confirmed in
writing since that is the first date the
price is finalized.

Comment 3: Petitioner argues that
weight ought to be a primary criterion of
similarity and that only crankshafts
within a 15 percent weight range should
be compared. Although this 15 percent
rule is not recognized in the industry as
based upon any principle of forged
crankshaft production, petitioner argues
that "there is an obvious need to draw
the line somewhere," in order to
minimize the size of the physical
difference adjustments. Petitioner cites
several cases to support its argument
about the use of a range within which
"similar" products are grouped
including, among others: Color Picture
Tubes from Canada, 52 FR 24316, 28317
(1987) and Certain Electric Motors from
Japan, 49 FR 32627 (1984).

DOC Position: We disagree. Petitioner
has not provided Us with any evidence
supporting a cut-off point of plus or
minus 15 percent. However, we have
used weight as one of the major criteria
by which we determined appropriate
comparisons. In the cases cited above,
the products covered by those
investigations are sold in specific sizes,
therefore, it is appropriate to'use a range
of sizes within which to group similar
products. Crankshafts, on the other
hand, are made to each customer's
specifications. Therefore, although
weight is a factor in choosing the most
similar merchandise, the weight range
itself is not the basis for establishing
categories of such or similar
merchandise.

Comment 4: Petitioner contends that
UEF's argument that section 771(16) of
the Act requires the Department to take
into consideration both physical (such
as "complexity of crankshaft design")
and non-physical (such as "sales" or
"planning volume") characteristics in
determining product "similarity" is a
misinterpretation of the statute.
Petitioner admits that section 771(16)
does refer to such non-physical
characteristics as end-use and
commercial value; however, when it
comes to determining what is "most
similar", the statute clearly makes
physical characteristics the primary.

criteria. Petitioner further argues that
"twisting" is not a physical
characteristic, and that the physical
characteristics of the home market
models used by the Department in its
preliminary determination are wholly
unrelated to the fact that they are
produced using different manufacturing
techniques. Petitioner argues that
"conceptually, it would appear more
appropriate to consider twisting, like
production volume, as a cost issue
cognizable, if at all, under the
commercial value criterion of the statute
and therefore of much less importance
than physical characteristics such as
configuration and weight."

DOC Position: We disagree. Based on
the evidence produced during this
proceeding, we consider twisting to be
as much of a physical characteristic as
configuration and weight; therefore, it is
one of the primary criteria in
determining "most similar" products.
We agree, however, that such non-
physical characteristics as sales and
planning volume are not relevant for the
purpose of selecting "most similar"
products. See DOC Position on
Respondent's Comment 2.

Comment 5. Petitioner argues that the
Department should reject respondent's
argument that twisted and non-twisted
crankshafts are not comparable,
because: (1) Petitioner has been
prejudiced by UEF's untimely
submission of "voluminous arguments"
in support of this change in the
Department's analysis this late in the
investigation; (2) these arguments are
unverifiable; (3) petitioner is further
prejudiced by its inability to respond
fully to the highly technical arguments
offered by UEF; (4) UEF was unable to
provide the Department with actual cost
data showing that twisted crankshafts
have higher costs or higher prices
because they are twisted; (5) contrary to
respondent's claim that it has not
calculated many of the costs that go into
the making of a twisted crankshaft,
these cost differences have already, in
fact, been quantified and furnished to
the Department; and (6) judging from
photographs provided, the two twisted
crankshafts involved could be produced
using the forged-in-position process and,
therefore, are no more "complex" in
shape than the two "stepped"
crankshafts shown in the photographs.
Finally, petitioner argues that the
additional cost of twisting is not a
material factor in total manufacturing
costs and that the small cost
discrepancy is irrelevant to a pricing
decision.

DOC Position: We disagree. The issue
of twisted crankshafts versus non-
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twisted crankshafts was raised early on
in this investigation. Petitioner had
ample opportunity to comment on this
issue. Furthermore, while it is true that
UEF was unable to provide actual cost
data, the issue is whether a twisted
crankshaft is sufficiently physically
similar to a non-twisted crankshaft to
allow comparison. Costs relating to
physical differences are relevant only
once we have determined that the
crankshafts are similar. Since we
determined that other, non-twisted
crankshafts were more similar to non-
twisted crankshafts for comparison
purposes, the cost of producing a
twisted crankshaft is irrelevant, as is the
actual production process used.
Furthermore, we verified that the
crankshafts were actually "twisted"
rather than "forged-in-position". Thus,
we determined not to compare with non-
twisted crankshafts.

Comment 6: Petitioner argues that the
Department should adhere to the
product comparisons made in the
preliminary determination, because the
home market comparisons selected by
the Department were "more similar" to
the U.S. crankshafts than those
preferred by UEF. Should the
Department conclude that UEF's choices
are more similar, petitioner argues that
the weighted average of all home market
crankshafts with the same number of
throws and falling within the 15 percent
weight range should be used for
comparison purposes. While petitioner
believes it is reasonable to compare two
crankshafts similar in configuration and
weight, deciding which one of two or
more home market crankshafts meeting
this general description is "most
similar" to the U.S. crankshaft may well
be a difficult, if not an impossible, task.

DOC Position: In selecting
comparable products for the preliminary
determination, we took into account the
criteria of number of throws, weight,
and forging method. In light of the
evidence produced during these
proceedings, we have determined that it
is appropriate to take into account the
additional criterion of twisting. It is our
policy to use the most similar home
market product for comparison purposes
and not to average a number of similar
home market products. We do not find
that the number of adjustments to price
resulting from our selection of
comparable models in this case is so
large as to require resorting to an
averaging technique such as that
proposed by petitioner, nor is there any
evidence that petitioner's proposal
would lead to a more accurate
comparison than the models we have
chosen.

Comment 7: Petitioner argues that
UEF has misconstrued and misapplied
the "end-use" criterion of similarity.
Section 771(16)(B) of the Act includes
similar end-use as a criterion of
comparability. Petitioner argues that the
subject crankshafts and their proposed
comparison models have the same over
end-use and that UEF's argument
regarding "end-use" pertains to the
engines into which the crankshafts are
incorporated, and not to the "end-use"
of the crankshafts themselves. Petitioner
further argues that even if the engines
were sold into different markets, the
Department should not examine
marketplace dynamics in deciding
whether certain crankshafts are "such or
similar" to one another.

DOC Position: We agree. It is the end-
use of the product under investigation
itself that we consider in making
"similar" merchandise selections, not
the end-use of other products into which
the product under investigation is
incorporated. See DOC Position on
Respondent's Comments 1 and 2.

Comment 8: Petitioner argues that the
Department should continue to convert
currencies using the daily exchange rate
prevailing on the date of sale, rather
than the six-month forward rate.
Petitioner contends that UEF's
discussion of forward exchange rates is
no more than a description of how UEF
allegedly deals with the exchange rate
risk that is inherent in virtually all
international sales by foreign
companies. Petitioner argues that
because of regualtory prescription and
the Department's consistent practice of
making currency conversion
calculations on the basis of the
exchange rate in effect on the date of
sale, there is absolutely no risk of UEF
being prejudiced in an antidumping
investigation by reason of exchange rate
movements after the date of sale,
whether the sales contract lasts for one
day or for five years. Since UEF knows
the pound sterling prices of its sales in
the home market, and since it knows the
applicable exchange rate on the date of
price agreement with the U.S. buyer, if it
agrees to a price that is less than fair
value, it has made a conscious decision
to do so and cannot blame subsequent
exchange rate movements for creating a
dumping margin.

DOC Position: We converted
currencies using the quarterly rates
certified by the Federal Reserve in
accordance with § 353.56(a) of the
Commerce Regulations, except where
the exchange rate on the date of sale
varied from the quarterly rate by five
percent or more. On the one date for
which there was a change greater than

five percent, we used the actual daily
rate, as required. See also DOC Position
on Respondent's Comment 7.

Comment 9: Petitioner argues that the
Department should reject UEF's
"volatility" argument because UEF
based its argument on rates appearing
on one particular day at the beginning of
each month, thereby making the
movement in exchange rates appear
more dramatic than if measured based
on monthly average rates. Futhermore,
since exchange rates in most quarters
within the POI seemed just as volatile as
exchange rates in the next quarter, it
seems illogical to substitute one
"volatile" rate for another "volatile"
rate.

DOC Position: We find that evidence
does not support a conclusion that
respondent reacted within a reasonable
period of time to "sustained" exchange
rate changes. We also find that
exchange rates in this case were not
"temporary" or "volatile". For these
reasons, we have used the certified
Federal Reserve rate in effect on the
date of each sale. See DOC Position on
Respondent's Comments 7 and 8.

Comment 10: Petitioner and
respondent make several arguments on
issues relating to credit expense
calculations and the allocation of after-
sale warehousing expenses on three
shipments which were warehoused in
the United States.

DOC Position: As discussed in the
Foreign Market Value section of the
notice, these three shipments of
crankshafts have not been included in
our fair value comparisons. Therefore,
the issues of credit expense calculation
and the allocation of after-sale
warehousing expenses are moot.

Respondent's Comments

Comment 1: Respondent contends that
the home market models chosen as
comparators by the Department in the
preliminary determination improperly
took into account only two criteria:
Number of throws and weight. The
Department should consider all relevant
factors in making model selections,
including non-physical differences.
Respondent states that, in numerous
other investigations, the Department has
focused on non-physical differences in
identifying such or similar merchandise
where identical merchandise is not sold
in the home market. Respondent further
contends that section 771(16)(B)
expressly directs the department to
consider non-physical characteristics in
selecting such or similar merchandise,
including the purposes for which the
merchandise is used and the commercial
value of the merchandise. Respondent
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contends that section 771(16)(C) covers
an even broader grouping, i.e., "the
same general class or kind" of
merchandise, thereby inviting a wide-
ranging consideration of all relevant
factors. Respondent cites the following
in support of its position: Malleable
Cast Iron Pipe Fittings, Other than
Grooved, from Brazil (Pipe Fittings), 51
FR 10897 (March 31, 1986); Carlisle Tire
& Rubber Co. v. United States (Carlisle),
9 C.I.T. , 622 F. Supp. 1071
(1985); Lightweight Polyester Filament
Fabric from Japan (Polyester), 49 FR 472
(January 4, 1984); Lightweight Polyster
Filament Fabric from the Republic of
Korea (Polyester), 48 FR 49679 (October
27, 1983), Large Power Transformers
from Japan (Power Transformers), 51 FR
21197 (June 11, 1986); and. Pattison,
Antidumping and Countervailing Duty
Laws (1987) 5.05(1) and 5-26.

DOC Position: In light of evidence
produced during this proceeding, we
have selected comparable models based
on the criteria used in arriving at the
preliminary determination, namely
number of throws, weight, and forging
method, with the addition of twisting.
We believe these criteria enable us to
select merchandise meeting the
statutory requirements for most similar
merchandise.

Respondent's arguments concerning
commercial value and end-use have
described the end-use of the machines in
which the crankshafts are used, rather
than the end-use of the crankshafts
themselves. The cases cited by
respondent may be distinguished on this
basis and on the facts of the different
industries involved. In the Polyester
cases, the fabric industry had well-
established designations for various
types of merchandise, which reflected
primarily physical characteristics of the
merchandise, and which were agreed
upon by experts in the field. There are.
no well-established designations for
types of merchandise in the crankshaft
industry. In Carlisle and Pipe Fittings,
comparability decisions included
consideration of the end-use of the
products under investigation, but not of.
the products into which they were later
incorporated. Finally, Power
Transformers were found to be complex
products which differed in unusual
features, not necessarily obvious from a
reading of specifications, for which price
information was deemed necessary to
assist in distinguishing the various
products.

Comment 2: Respondent states that,
under § 353.16, once comparison models
are chosen, any remaining physical
differences between products are
subject to adjustment for cost

differences. On this basis, respondent
argues that the most appropriate
methodology in this investigation'is to
first match factors which affect physical
and commercial comparability but
which cannot be accounted for with a
high degree of accuracy, and then to
make adjustments to account for any
differences due to any remaining, more
readily quantifiable factors which do
not match precisely. Specifically,
respondent suggests matching non-
twisted with non-twisted crankshafts,
crankshafts with comparable volumes of
sales, and crankshafts sold for
incorporaton into engines with similar
end-uses. In support of this proposed
methodology respondent cites Certain
Electric Motors from Japan, 45 FR 73723
(November 6, 1980) and Brass Sheet and
Strip from the Republic of Korea
(Korean Brass Sheet), 51 FR 40833
(November 10, 1986), in which the
"Department concluded that the higher
production costs associated with
smaller production runs of one possible
home market product disqualified that
product from use as the comparator-
even though it was physically closer to
the US. product. " Instead, the
Department chose as the home market
comparator a product produced in
similar volumes to the one sold in the
U.S. Respondent argues that the cost of
production (COP) of twisted crankshafts
is substantially higher than the non-
twisted crankshafts and that not all of
these incremental costs are captured in
its cost accounting system. Respondent
also contends that volume and end-use
have a direct impact on production cost
and price but are factors which are not
equalized by the adjustment process.
Respondent contends that the
Department's own regulations expressly
recognize the relevance of volume in
making price-to-price comparisons,
citing § 353.14, which instructs that
home market and U.S. price
comparisons "usually will be made on
sales of comparable quantities of the
merchandise under consideration."

DOG Position: While we have
determined that it is inappropriate to
compare non-twisted to twisted
crankshafts, since twisting does indicate
a physical difference in merchandise,
we do not consider end-use and volume
to be factors in the selection of similar
merchandise in this case. Under section
771(16) of the Act, which defines "such
or similar" merchandise, end-use is a
factor only when the end-use pertains to
the product under investigation itself,
not to the product into which It is
incorporated. In this case, the subject
crankshafts and the proposed
comparison models have the same end-

use, i.e., incorporation into engines.
Therefore, it is not appropriate to use
the end-use of the engines themselves as
a basis for comparison. As for volume,
the regulation respondent cites, § 353.14,
refers to appropriate comparisons made
after the selection of similar
merchandise. The definition of such or
similar merchandise under section
771(16), does not specify volume as a
criterion for choosing the most similar
merchandise. Therefore, we have not
considered volume in making our
selection of most similar merchandise.
In Korean Brass Sheet, the case cited by
respondent, the Department first
determined that two home market
products were equally similar to the U.S.
product. Comparisons were then made
to the home market product for which
the production run was closest to that of
the U.S. product. In that case, volume
was only considered after the similar
merchandise selection had been made.
See also DOG Position on Petitioner's
Comments 4, 5, 6, and 7.

Comment 3: Respondent argues that
the factors of end-use and volume
support one of its proposed comparison
models, because both its comparison
choice and the U.S. model are used
primarily for agricultural/industrial
applications and in nearly identical
quantities, whereas the comparator
chosen by the Department for the
preliminary determination is sold in
smaller volumes into a high-priced;
"niche", truck market.

DOG Position: We disagree. See DOC
Position on Respondent's Comments 1
and 2 and on Petitioner's Comment 7.

Comment 4: Respondent suggests that
the Department should question "widely
disparate margins resulting from the use
of basically similar home market models
as comparators." Where the different
margins are attributable to identifiable,
distinguishing factors that affect the
commercial value of the merchandise,
respondent argues that the Department
must eliminate the differences, either by
quantifying them and making an
adjustment or by identifying a more
similar home market model.

DOG Position: "Widely disparate
margins which result from the use of
basically similar home market models
as comparators" are not necessarily an
indication of inappropriate comparisons
but rather could be an indication of
actual dumping margins. However, if
those margins are solely attributable to
identifiable, distinguishing factors, then
the Department will attempt to eliminate
the differences, either by quantifying
them and making an adjustment or by
identifying a more similar home market
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model. In this case, we have selected a
more similar home market model.

Comment 5: Respondent argues that
the plus or minus 15 percent weight
range proposed by petitioner as a basis
for selecting crankshaft comparison
models is arbitrary, has no technical or
commercial basis, and overstates the
importance of similarity in weight in the
process of model selection.

DOC Position: We agree that
petitioner has not provided any
evidence other than conclusory
statements to support the proposed
weight limit of plus or minus 15 percent
in making our product comparisons.
Therefore, where appropriate, we have
gone outside that weight range in
selecting the most similar home market
crankshaft for comparison purposes. See
DOC Position on Petitioner's Comment
3.

Comment 6: Should the Department
adhere to its preliminary comparison
model choices, respondent urges that the
Department weight-average the two
home market models (i.e., the
Department's proposed comparator and
respondent's proposed comparator).
Respondent argues that this approach
would reduce the distortion inherent in
comparing models which differ in non-
adjustable respects. Finally, respondent
argues that weight-averaging would be
consistent with petitioner's own
preference.

DOC Position: See DOC Position on
Petitioner's Comment 6.

Comment 7: Respondent argues that
the Department should use the six-
month forward exchange rates for
currency conversions. It contends that it
is common practice in the U.K. to hedge
against the effect of exchange rate
fluctuation by selling forward foreign
currency receipts and that this has been
actual UEF policy for several years. UEF
argues that it would be perverse and
unfair, if the company's "sound
commercial practice were ignored in
determining fair value, producing
exchange rate dumping", the very result
sought to be avoided when applying the
antidumping laws in an economic
environment characterized by volatile
exchange rates. Respondent further
argues that nothing is said in the
Department's regulations barring the use
of a forward exchange rate, citing 19
CFR 353.56(a), which merely requires
that the conversion be made "as of the
date of the purchase or agreement to
purchase". Respondent argues that the
regulation does not specify a daily,
quarterly, or a forward rate, and that the
Department has discretion as to which
rate to use.

DOC Position: Section 353.56(a)
requires that currency conversions be

made "in accordance with the
provisions of section 522 of the Tariff
Act of 1930, as amended" (31 U.S.C.
5151), which provides that "[tihe Federal
Reserve Bank of New York shall decide
the buying rate" [31 U.S.C. 5151(e)]. The
Tariff Act also directs that conversions
be made at quarterly rates, unless the
rate on any given day varies from the
quarterly rate by five percent or more, in
which case the actual daily rate is to be
used [31 U.S.C. 5151(c), (d)]. Therefore,
contrary to Respondent's contention, we
are obliged to use quarterly rates absent
the five percent variance provided for in
the Tariff Act, or absent circumstances
which would permit us to apply the
"special rule" of § 353.56(b) of the
regulations. Even if the "special rule"
could be applied in this case, UEF has
not provided sufficient evidence to
support its assertion that its pricing is
directly linked to, or based on, the six-
month forward exchange rate.

Comment 8: Respondent argues that if
forward exchange rates are not used,
the Department should apply the lag
rate, i.e., use the exchange rate
prevailing in the calendar quarter
preceding the sales date. Respondent
contends that in previous cases such as
Melamine Chemicals, Inc. v. United
States (Melamine), 732 F.2d 924, 931
(Fed. Cir. 1984), the Court of Appeals
has upheld the Department's application
of the exchange rate prevailing in the
quarter preceding the sales in question
to prevent the imposition of antidumping
duties resulting solely from temporary
currency fluctuations.

Respondent states that it renegotiated
its prices with one U.S. customer to take
account of the strengthening of the
pound, and that this is evidence of
UEF's attempt to do what the statute
wants foreign producers to do-to raise
U.S. prices when the dollar weakens. In
Brass Sheet and Strip from the Federal
Republic of Germany (German Brass
Sheet), 52 FR 822, 826 (January 9, 1987),
the Department specifies two tests, one
of which must be met before the
Department will consider lagging the
exchange rates in less than fair value
(LTFV) investigations: (1) There has
been a sustained change in exchange
rates and respondents can show that
they have acted within a reasonable
period of time to adjust their prices to
the change, or (2) dumping m argins are
due solely to a temporary fluctuation in
exchange rates. Respondent contends
that it has met these tests.
DOC Position: We disagree. If

exchange rates in this case are
considered to have been characterized
by "sustained" changes, respondent's
evidence has not shown price
readjustment or other reaction to such

changes within a reasonable period of
time as required by Melamine. Nor does
the evidence support a finding of :
"temporary" exchange rate changes, so
that the second test cited by respondent
is inapplicable.

Comment 9: Respondent argues that
U.S. interest rates should be used in
determining the cost of credit for U.S.
sales, because the U.S. rate would
reflect the actual credit costs incurred
by UEF had the company borrowed to
finance its U.S. receivables. Respondent
cites Certain Welded Pipe and Tube
Products from Turkey (Welded Pipe), 51
FR 13044 (April 17, 1986), in which the
Department calculated interest expense
in the U.S. market based on the relevant
U.S. rates.
DOC Position: We disagree. It is the

Department's policy to use 'the home
market interest rate to compute the
respondent's credit expense for U.S.
purchase price sales where, as in the
present investigation, the respondent
has not received any foreign financing.
In Welded Pipe, U.S. sales were actually
financed with short-term dollar-
denominated financing, so the use of the
weighted-average dollar interest rate
was applied.

Comment 10: Respondent argues that
the-Department should calculate credit
adjustments based on the interest rate
prevailing on the date of each shipment,
the rate UEF would have had to pay had
it actually borrowed to finance its
receivables..

DOG Position: We agree and have
done so.

Comment 11: Respondent argues that
the per diem cost of credit should be
calculated on the basis of a 365-day year
rather than a 360-day year.

DOG Position: We agree. We found
that the bank used by the respondent
based its interest calculations on 365
and not 360 days.

Comment 12. Respondent argues that
shipments made after October 31, 1986,
should not be included in fair value
calculations since these shipments are
no more relevant than sales prior to
October 1, 1985, or subsequent to
October 31, 1986.
DOC Position: We disagree. Because

of contractual practice in this industry,
there is a significant difference between
"sales" and "shipments" in this.case. A
"sale" of the product is made at the time
when a price agreement is reached.
"Shipments" directly related to these
'sales" are subsequently sent to the
customer over a period of months or
even years. In order for the "sale" to be
included in the dumping calculation for
purposes of this final determination, the
date of sale, i.e., the date of written
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confirmation of the price agreement, has
to be within the POI, i.e., October 1,
1985, through October 31, 1986.
"Shipments", however,' are not limited to
the POI. As long as the "shipments" are
pursuant to a "sale" made within the
POI, they should be included in the
calculation for purposes of the
investigation. We agree, however, that
sales prior to October 1, 1985, and
subsequent to October 31, 1986, are
irrelevant to the calculation of fair value
since they are outside the PO1,

Comment 13: Respondent argues that
any future dumping order issued in this
case should be limited only to those
sales which were actually investigated.
Since the Department excludes sales to
some customers from the investigation
because they occurred prior to October
1, 1985, it should exclude from the scope
of any order which might ultimately be
issued, UEF's shipments to those
customers. Otherwise, some of UEF's
customers would be burdened by the
requirement to deposit duties on sales
which were never investigated and
which the Department has no basis
whatever to assume were made at less
than fair value. Since sales to customers
whose imports were not investigated
cannot be identified by tariff
classification, respondent proposes that
such models be identified by means of a
certification mechanism similar to that
used in other areas of customs law.
where the need arises because the rate
of duty varies depending on the actual.
use of the imported merchandise. Such. a
procedure could be adopted: here to
permit imports of crankshafts by these
customers without the deposit of duties
based on unfounded and arbitrary
assumptions, rather than findings based
on facts.
DOC Position: We disagree.

Respondent misunderstands the
statutory scheme applicable to dumping
investigations and orders. The result of
a dumping investigation is an estimated,
margin which is to be applied to future
entries. The Department has not actually
made a determination that such future
entries were dumped, since an
investigation can only evaluate
practices Which have already occurred.
Should respondent believe that the
estimated margin provided in an order
does not accurately reflect the actual
dumping margin for future entries, its
remedy is to request a review under
section 751 of the Act and § 353.53(a) of
our regulations.

Comment 14: Respondent argues that
a circumstances of sale adjustment must
be made for the cost of tooling for one
die number for which the U.S. customer

paid part of the cost of tooling, since the
U.K. customer for the comparison model
did not pay for tooling. UEF submits that
the different treatment of tooling costs
in the two markets warrants an
adjustment for different circumstances
of sale. Respondent cites as an example,
Certain Forged Steel Crankshafts from
the Federal Republic of Germany
(German Crankshafts), 52 FR 18002,
18003 (1987).

DOCPosition: Since this issue was
first:brought up after verification, we
were unable to verify either the cost
paid by the U.S. customer, or the fact
that the U.K. customer did not pay for
tooling for the comparison model. We
therefore determined not to make a
circumstances of sale adjustment. In
German Crankshafts, the Department
did not make a circumstances of sale
adjustment between the home and the
U.S. markets. Rather, we found that
there was insufficient information on the
home market side for us to consider an
adjustment. Therefore, we did not make
a determination on whether a
circumstances of sale adjustment for
tooling costs Was appropriate.

Comment 15: Respondent states that it
agrees with petitioner's argument that
differences in the costs of inspection
should be disregarded in calculating the
difference in merchandise adjustment
because these costs are not related to
physical differences in merchandise.

DOC Position: We disagree. Since,
each crankshaft requires a different type
and a different level of inspection, we
consider inspection costs to be variable
costs directly related to the differences
in the physical characteristics of the
merchandise. Therefore, these costs
have been included in the calculation of
the difference in merchandise
adjustment.

Verification: We verified all
information used in making our final
determination in accordance with
section 776(a) of the Act and followed
standard verification procedures,
including examination of relevant sales
and financial records of the company.
under investigation. 4 1.

Suspension of Liquidation: In
accordance with section 733(d) of the
Act, we are directing the U.S. Customs
Service to continue to suspend
liquidation of all entries of CFSC from
the U.K. that are entered, or withdrawn
from warehouse, for consumption, on or
after the date of publication of this
notice in the Federal Register. The U.S.
Customs Service shall require a cash
deposit or the posting of a bond equal to
the estimated weighted-average amount

by which the foreign market value of
CFSC from the U.K. exceeds the United
States price; as shown in the-table
below. The cash deposit or bonding rate
established in the preliminary
determination shall remain in effect with.
respect to entries or withdrawals from
warehouse made prior to the dateof
publication Of this notice in the Federal
Register.,This suspension of liquidation

-will remain in effect until further notice.

Weighted-.
Manufacturer/producer/exportef average

margin

percentage

United Engineering & Forging'. .............................. 14.67
All others .................................................................... 14.67

ITC Notification

In accordance with section 735(d) of
the Act, we have notified the ITC of our
determination. In addition, we are
making available to the ITC all
nonprivileged and nonproprietary
information relating to this
investigation. We will allow the ITC
access to all privileged and business
proprietary information in our files,
provided the ITC confirms that it will
not disclose such information, either
publicly or under administrative
protective order, without the written
consent of the Deputy Assistant
Secretary for Import Administration.
The ITC will determine whether these
imports materially injure, or threaten
material injury to, a U.S. industry within
45 days of the publication of this notice.

If the ITC determines that material
injury or threat of material injury does
not exist, this proceeding will be
terminated and all securities posted as a
result of the suspension of liquidation
will be refunded or cancelled. However,
if the ITC determines that such injury
does exist; we will issue an antidumping
duty order directing the U.S. Customs
Service to assess an antidumping duty
on CSFC from the U.K., entered or
withdrawn from warehouse, for

, consumption on or after the suspension
of liquidation, equal to the amount by
which the foreign market value exceeds
the United States price.

This determination is published
pursuant to section 735(d) of the Act 119
U.S.C. 1673d(d)].

Dated: August 26, 1987.
Paul Freedenberg,
Assistant Secretary for Trade Administration.
IFR Doc. 87-20056 Filed 8-31487; 8:45 aml
BILLING CODE 3510-OS-M
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[A-122-0061

Final Results of Antidumping Duty
Administrative Review; Steel Jacks
From Canada

AGENCY: International Trade
Administration/Import Administration
Department of Commerce.
ACTION: Notice of final results of
antidumping duty administrative review.

On September 23, 1986, the
Department of Commerce published the
preliminary results of its administrative
review of.the antidumping finding on
steel jacks from Canada. The review
covers the only known manufacturer of
this merchandise covered by the finding,
I.C. Halman Manufacturing Co., Ltd.,
and the period September 1, 1983
through August 31, 1985.

We gave interested parties an
opportunity to comment on our
preliminary results. We received
comments from the petitioner and the
respondent. Based on our analysis of the
comments received, the final results of
review are unchanged from those
presented in the preliminary results.
EFFECTIVE DATE: September 1, 1987.
FOR FURTHER INFORMATION CONTACT:.
Barbara Victor or David P. Mueller,
Office of Compliance, International
Trade Administration, U.S. Department
of Commerce, Washington, DC 20230;
telephone: (202) 377-5222/2923.
SUPPLEMENTARY INFORMATION:

Background
On September 23, 1986, the

Department of Commerce ("the
Department") published in the Federal
Register (51 FR 33795) the preliminary
results of its administrative review of
the antidumping finding on steel jacks
from Canada (31 FR 11974, September
13, 1966). We began this review under
our old regulations. After the
promulgation of our new regulations, the
petitioner and the respondent requested
in accordance with § 353.53a(a) of the
Commerce Regulations that we complete
the administrative review. We have now
completed the administrative review in
accordance with section 751 of the Tariff
Act of 1930 ("the Tariff Act").

Scope of the Review
The United States has developed a

system of tariff classification based on
the international harmonized system of
Customs nomenclature. Congress is
considering legislation to convert the
United States to this Harmonized
System ("HS") by January 1, 1988. In
view of this, we will be providing both
the appropriate Tariff Schedule of the
United States ("TSUS") item numbers
and the appropriate HS item numbers

with our product descriptions on a test
basis, pending Congressional approval.

As with the TSUS, the HS item
numbers are provided for convenience
and Customs purposes. The written
description remains dispositive.

We are requestirng petitioners to
include the appropriate HS item
numbers as well as' the TSUS item
numbers in all new petitions filed with
the Department. A reference copy of the
proposed Harmonized System schedule
is available for consultations in the
Central Records Unit, Room B-099, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW.,
Washington, DC 20230. Additionally, all
Customs offices have reference copies,
and petitioners may contact the Import
Specialist at their local Customs office
to consult the schedule. -

Imports covered by the review are
shipments of assembled and
unassembled steel jacks, semi-
assembled jacks, disassembled jacks
including jack parts from Canada,
currently classifiable under item
numbers 664.1057' and 664.1081 of the
Tariff Schedules of the United States
Annotated. These products are currently
classifiable under HS item number
8425.49.00. The review covers the only
known manufacturer of this
merchandise to the United States
covered by the finding, and the period
September 1, 1983 through August 31,
1985.

Analysis of Comments Received

We invited interested parties to
comment on the preliminary results. We
received comments from the petitioner
and the respondent.

Comment 1: Hallman argues that it
has presented a compelling reason for
Commerce to accept the questionnaire
response filed after the preliminary
results of review, because Hallman
changed counsel after the questionnaire
was mailed by the Department. Hallman
asserts that Commerce has the authority
to accept its late response. Hallman
maintains that the Commerce
Department is authorized to, and must
accept its late response to avoid a
manifest injustice. The information
contained in that response should be
considered in the final results of review.

Department's Position: We disagree.
The preliminary results of review were
based on the best information available
since Hallman did not provide a timely
response to our questionnaire which
was transmitted to Hallman on April 31,
1986.The Department'sent Hallman a
follow-up letter on' June 20, 1986 stating
that unless it responded within an
additional fifteen days, the Department

would use the best information
available.

The fact that Hallman changed
counsel on September 5, 1986, long after
the due date to respond to the
questionnaire, is no excuse for untimely'
filing of information.: Section 353A6 of
the Commerce Regulations states that
"Except in situations where it would be
manifestly unjust, any information or
written views submitted in connection
with a proceeding shall be considered
only if received within the time
established by these regulations or by
specific instructions applicable to any
request for information; and information
or written views received after such
time shall not be considered in the
proceeding." In this case, the
Department's refusal to consider the
response which was submitted long
after the due date and after the
publication of the preliminary results'is
not manifestly unjust. Moreover, it
would be unjust to accept the response
so late in the course of the proceeding
and thereby deprive'the other parties of
an effective opportunity to comment.

Comment 2: Bloomfield Manufacturing
Co., Inc., the petitioner, contends that
the final results of review must be made
on the basis of best information
otherwise available. Further, the
petitioner argues that the rate
established in a previous review should
be considered as a minimum. The
petitioner has submitted constructed
value data which it contends the
Department should use as best
information otherwise available.

Department's Position: As stated in
our response to'Comment 1, we agree
that use of best information available is
appropriate in this case. Consistent with
Department policy, we determined that
a previous rate constitutes the best
information available in this case.

Selection of the best information
available is made on a case-by-case
basis. It is our policy to evaluate the
nature of the information available and
the degree of cooperation received in
exercising our discretion to choose the
appropriate information to use in such
situations. We did not select the most
adverse of all available alternate
sources of information. We believe that
the previous rate selected is both
sufficient to ensure timely submissions
in future administrative reviews and is
in compliance with the Department's
regulations and established policy.

Comment 3: Bloomfield contends that
this finding should not be limited tosteel
jacks manufactured by Hallman only
but should be considered a country-wide
finding according to the current practice
of the Department, which is consistent

Ill
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with this order as amended by the
Treasury Department.

Bloomfield argues that when
administered by the Treasury
Department, the issuance of an
antidumping finding entailed amending
the Customs Regulations to include the
latest finding. In this .case the Customs
Regulations were amended to include
"steel jacks from Canada" without
reference to Hallman exclusively.
Bloomfield contends that since Hallman
was mentioned only in the preambular
language of the amendment to the
Customs Regulations and not in the
body of the amended language, the
finding of dumping is a country-wide
finding.

Department's Position: We agree. The
Department has reviewed the petition
and all notices published during the
investigatory period with respect to
steel jacks from Canada. The original
petition and all notices describe the
scope of the investigation to include
steel jacks from Canada manufactured
by J.C. Hallman Manufacturing Co., Ltd.,
the only known manufacturer at that
time. The Department has no evidence
to indicate that the Treasury

.Department's intent was to limit this
finding of dumping to J.C. Hallman
Manufacturing Co., Ltd. to the exclusion
of other exporters of the subject
merchandise from Canada. The
reference to Hallman as a sole known
manufacturer of the subject
merchandise is, therefore, descriptive
rather than exclusionary in nature. We
will instruct the Customs Service to
collect the estimated duty from all other
importers.

Comment 4: Bloomfield contends that
the Department should clarify the scope
to include assembled steel jacks, semi-
assembled jacks, disassembled jacks
(kits) and jack parts. Bloomfield
contends that the administration of this
finding is subject to circumvention,
unless the Department clarifies these
parts to be specifically covered by the
scope of the finding.

Deportment's Position: Since this
order already covers steel jacks
(assembled or unassembled] (50 FR
42577, October 21,,1985], the only issue
before us is whether the order also
includes jack parts. We agree that
separately imported parts of steel jacks
are properly included in the scope of the
subject order when these parts, taken
together, constitute the complete jack.
This determination is based on a
consideration of the following criteria:
(1) General physical characteristics, (2)
the expectations of the ultimate
purchasers, (3) the channels of trade in
which the product is sold, (4) the manner
in which the product is advertised and

displayed, and (5] the ultimate use of the
merchandise in question. The Court of
International Trade has endorsed these
criteria as the appropriate ones to use in
determining whether a product is within
the "class or kind" of merchandise
described in a prior antidumping finding.
See, Kyowa Gas Chemical Industry Co.,
Ltd. v. United States, 582 F. Supp. 887
(C.I.T. 1984); Diversified Products Corp.,
v. United States, 572 F. Supp. 863 (C.I.T.
1983).

The Department has learned from the
Customs Service that, in addition to
shipping assembled and unassembled.
jacks to the United States, Hallman is
also shipping jack parts separately to its
subsidiary, J.C. Hallman, Inc. These
parts include: large runner, small runner,
steel standard, steel handle, top clamp
clevis, handle socket, pitman, reversing
switch and latch, and base plate. These
parts are fully manufactured prior to
importation, and require only painting,
assembly, labeling, and deburring
operations after being received by ].C.
Hallman, Inc. in the United States.
These are relatively minor finishing
operations which do not add substantial
value.

These parts are apparently not
separately sold to unrelated purchasers,
and there is no indication that such jack
parts have any channels of trade or use
other than for assembly into steel jacks.
Indeed, these jack parts are 'Potsold to
unrelated purchasers until they are
assembled into complete steel jacks.
Since there is no separate channel of
trade for jack parts we determine that
the third criterion noted above is met.
Similarly, we determine that both the
ultimate use and the ultimate purchasers
of jack parts and complete jacks are the
same, because jack parts are not used in
any other device. Thus, the second and
the fifth criteria outlined above are met.
The fourth criterion is also met because,
since there is no separate channel of
trade for jack parts, the only respect in
which they are advertised and displayed
is in the form of complete steel jacks.

Finally, with respect to the first
criterion, the Department does not
believe that the fact that jack parts
have, in some respect, different physical
characteristics from complete jacks
should be controlling in this instance.
They only difference between the two is
that complete steel jacks are,
essentially, assembled jack parts. Since
the parts are imported by a related
subsidiary for the sole purpose of being
assembled to become complete steel
jacks, these differences become
nonexistent as soon as the parts are
assembled.

Furthermore, the Department has
broad authority to ensure that domestic

industries receive the protection that our
antidumping duty orders are intended to
provide. An important component of this
broad enforcement authority is vigorous
monitoring of compliance with
antidumping duty orders under section
751 of the Tariff Act. Our responsibility
to enforce antidumping duty orders
includes the requirement to ensure that
those orders are not circumvented
through their narrow and mechanical
interpretation without considering the
intended purpose and substantive reach
of these orders.

The Department may not allow for
separate importation of jack parts
which, after minor finishing operations.
are sold in the United States as
complete jacks in circumvention of the
order. Such a limited interpretation of
the scope of the order would be in
violation of the Department's
enforcement responsibility under the
antidumping laws.

Therefore, we conclude that steel jack
parts are the same "class or kind" of
merchandise as steel jacks and are
properly included in the scope of the
order when, shortly after importation,
these parts are assembled to constitute
complete steel jacks.

Final Results of Review

Based on our analysis of the
comments received, the final results of
review are the same as those presented
in the preliminary results of review and
we determine that the following margin
exists for the period September 1, 1983
through August 31, 1985:

Manufacturer/exportet (percen)

J.C. Hallman Manufacturing Co.. Lid ........................ 23.35

The Department will instruct the
Customs Service to assess antidumping
duties on all appropriate entries. The
Department will issue appraisement
instructions directly to the Customs
Service.

Further, as provided in section
751(a)(1) of the Tariff Act, the
Department will instruct the Customs
Service to collect a cash deposit of
estimated antidumping duties based
upon the above margin.

For any future entries of this
merchandise from a new exporter, not
covered in this or prior administrative
reviews, whose first shipments occurred
after August 31, 1985, and who is
unrelated to any reviewed firm, or any
previously reviewed firm, a cash deposit
of 28.35 percent shall be required.

This deposit requirement is effective
for all shipments of Canadian steel jacks
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or parts of steel jacks, entered or
withdrawn from warehouse, for
consumption on or after the date of
publication of this notice and shall
remain in effect until publication of the
final results of the next administrative
review.

This administration review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1))
and § 353.53a of the Commerce
Regulations (19 CFR 353.53a).

Date: August 24, 1987.
Joseph A. Spetrini,
Acting Deputy Assistant Secretary for Import
Administration.
[FR Doc. 87-20057 Filed 8-31-87; 8:45 am]
BILLING CODE 3510-DOS-U

National Oceanic and Atmospheric
Administration

Public Meeting; Mid-Atlantic/New
England Fishery Management Councils

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.

The Mid-Atlantic and New England
Fishery Management Councils will
convene a joint public meeting,
September 16, 1987, at 9 a.m., at the
Holiday Inn 1776, U.S. 60 Bypass Road,
Williamsburg, VA (telephone: 804-220-
1776), for the purpose of holding panel
discussions on joint ventures, the
Americanization of the Atlantic
mackerel fishery, cost effective law
enforcement, and ecosystem
management. The public meeting may
be lengthened or shortened depending
upon progress of the agenda. The
Councils may go into closed session (not
open to the public) to discuss personnel
and/or national security matters.
FOR FURTHER INFORMATION CONTACT.
John C. Bryson, Executive Driector, Mid-
Atlantic Fishery Management Council,
Federal Building, 300 South New Street,
Room 2115, Dover, DE 19901; telephone:
(302) 674-2331.

Date: August 27, 1987.
Bill A. Powell,
Executive Director, National Marine
Fisheries Service.
[FR Doc. 87-20044 Filed 8-31-87; 8:45 a.m.)
BILLING CODE 3510-22-M

Public Meetings; North Pacific Fishery
Management Council

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.

The North Pacific Fishery
Management Council has scheduled
separate public meetings for its Gulf of
Alaska Groundfish Plan Team and the
Bering Sea/Aleutian Islands Groundfish

Plan Team. Both.Plan Teams will be
discussing development of resource
assessment documents, deriving
estimates of acceptable biological catch
for commercial groundfish species, and
reviewing public proposals for
management of the sablefish fishery.

The public meetings,will be.held at
the National Marine Fisheries Service,
Northwest and Alaska Fisheries Center,
7600 Sand Point Way, NE., Building 4,
Seattle, WA. The Gulf of Alaska Plan
Team will convene September 8 at 9
a.m. and proceed as necessary through
the following day. The Bering Sea/
Aleutian Islands Plan Team will
convene September 10 at 9 a.m. and
continue as necessary through
September 11.
FOR FURTHER INFORMATION CONTACT.
The North Pacific Fishery Management
Council, P.O.*Box 103136, Anchorage,
AK 99510; telephone: (907) 274-4563.

Date: August 27, 1987.
Bill A. Powell,
Executive Director, National Marine
Fisheries Service.
[FR Doc. 87-20045 Filed 8-31-87; 8:45 am]
BILLNG CODE 3510-22-U

Public Meetings North Pacific Fishery
Management Council

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.

The North Pacific Fishery
Management Council will meet
September 23-25, 1987, at the Hilton
Hotel in Anchorage, AK. Council
members will elect officers for the
coming year. They also will receive
status of stocks reports for groundfish in
the Gulf of Alaska and the Bering Sea/
Aleutian Islands, and make initial
apportionments for domestic and foreign
fisheries for 1988. Final approval of
harvest levels will be made in
December. For Gulf of Alaska pollock,
the Council will review U.S. processor
needs for 1987 to determine if surpluses
exist for reapportionment to the joint
venture industry.

The Council, also will consider final
approval of Amendment 16 to the Gulf
of Alaska Groundfish Fishery
Management Plan (FMP), review a draft
FMP for king and Tanner crab in the.
Bering Sea/Aleutian Islands, and review
a revised Salmon FMP.

Industry proposals for management of
the sablefish fishery will be reviewed
and the Council will approve an options
package to go out for public review. The
Council also will review and approve a
-halibut allocations-policy and review
halibut allocation proposals from

industry before sending them out for
public review.

The Council will hear Committee
reports on the domestic observer
program, joint venture permit review, by
one word catch management and
reporting requirement, and will review a
revised draft of the Secretary's proposed
uniform standards. Recommendations
on two-tier fees for foreign fishing in
1988 also may be on the agenda.

The Council's Scientific and
Statistical Committee and Advisory
Panel will begin at 10 a.m. on September
21 at the Hilton and continue at least
through September 22. The Council will
begin at 9 a.m. on September 23 and
continue through September 25.

Other meetings scheduled throughout
the week include the Council's Crab
Management Committee on the evening
of September 21, the Reporting
Requirements Workgroup on the
evening of September 22, and the
Bycatch Committee following the close
of the Council's meeting on September
25. All .public meetings will be held at
the hotel unless otherwise announced:
times and rooms will be available on the
first day of Council week. Other plan
team and workgroup meetings may be
held on short notice during the week.
The Council will meet in executive
session (not open to the public) at least
once during the week to review ongoing
litigation and other appropriate matters.
FOR FURTHER INFORMATION CONTACT:
the North Pacific Fishery Management
Council, P.O. Box 103136, Anchorage,
AK 99510; telephone: (907) 274-4563.

Date: August 27, 1987.
Bill A. PoweU,
Executive Director, National Marine
Fisheries Service.
FR Doc. 87-20048 Filed 8-31-87; 8:45 am]
BILLING CODE 3510-22-

Public Meetings; Pacific Fishery
Management Council

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.

The Pacific Fishery Management
Council and its advisory entities will
convene separate public meetings,
September 14-17, 1987, at the Pony
Village Lodge, Pony Village Shopping
Center, North Bend, OR, as follows:

Council
On September 16 the Council will

convene at 9 a.m., with a closed session
(not open to the public) to discuss
litigation, personnel, and other
appropriate matters. At 10 a.m. the
Council will commence its open session
to consider administrative matters and
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groundfish management. After
comments from its advisory entities and
the public, the Council will affirm or
revise the 1987 sablefish acceptable
biological catch/optimum yield, adopt
groundfish management adjustments for
the last trimester, consider
recommendations from its Limited Entry
Committee, adopt groundfish
Amendment 3 for public review, adopt
preliminary groundfish management
specifications for 1988, conduct a
scoping session for future groundfish
amendments, and other groundfish
matters. There will be a public comment
period at 4 p.m.

On September 17 the Council will
reconvene at 9 a.m. to complete any
unfinished groundfish business and
address halibut allocation and salmon
management. After comment from its
advisory entities and the public, the
Council will adopt a halibut allocation
process and hear a status report on
initial allocation discussions. For
salmon, the Council will adopt an
amendment to the .fishery management
plan for public review, conduct a
scoping session for future amendments
to the fishery management plan, and
consider other salmon matters.

Scientific and Statistical Committee
• On September 14 will convene at 1

p.m. to consider matters on the Council's
agenda, and reconvene September 15 at
8 a.m. to meet with the Groundfish
Management Team to review stock
assessments-for 1988.

Groundfish Select Group

On September 15 will meet at 3 p.m. to
formulate a recommendation to the
Council on third trimester management
adjustments and other matters.

Budget Committeee

On September 16 will meet at 8 aim. to
reivew the status of the budget for the
remainder of the calendar year.

Detailed agendas for all of the above
meetings will be available to public
after August 28. For further information
contact Lawrence D. Six, Executive
Director, Pacific Fishery Management
Council, Metro Center, 2000 SW. First
Avenue, Suite 420, Portland, OR 97201;
telephone: (503) 221-6352.

Date: August 27, 1987..
Bill A. Powell,
Executive Director, Natibnal Marine
Fisheries Service.
[FR Doc. 87-20047 Filed 8-31-87. 8.45 am]
BILUNG CODE 51W22-41

DEPARTMENT OF DEFENSE

Office of the Secretary

Changes in Meeting of the Defense
Science Board Task Force on 0-1B
Defensive Avionics

ACTION: Change in date/location of
advisory committee meeting notice.

SUMMARY: The meeting of the Defense
Science Board Task Force on B-1B
Defensive Avionics scheduled for
September 17-18, 1987 as published in
the Federal Register (Vol. 52, No. 129,
Page 25458, Tuesday, July 7, 1987, FR
Doc. 87-15410) will be held on
September 16-18, 1987 at Wright
Patterson AFB, Dayton, Ohio.
Patricia H. Means,
OSD Federal Register LiaisonOfficer,
Department of Defense.
August 27, 1987.
[FR Doc. 87-20063 Filed 8-31-87; :.45 am]

BILLING CODE 3810-0l-M

Cancellation of Meeting; Defense
Science Board Task Force on B-1B
Defensive Avionics

ACTION: :Cancellation ofmeetinlg.

SUMMARY: The meeting notice for the
Defense Science Board 'Task Force on B-
1B Defensive Avionics for August 18-19,
1987 as published in the Federal Register
(Vol. 52, No. 129, Page 25458, Tuesday,
July 7, 1987, FR Doc. 87-15410.) has been
cancelled.
August .27, 1987.
Patricia Ii. Means,
OSD Federal Register Liaison Officer,
Department-of Defense.
[FR Doc. 87-20064 Filed 9-31-7; 8:45 ami
BILUNG CODE 38I"11-;U

Department of The Army

Army Science Board;, Open Meeting

In accordance with section 10(a(2) of
the Federal Advisory Committee Act
(Pub. L. 92-463), announcement is made
of the following Committee Meeting:

Name of the committee: Army Science
Board {ASB).

.Dates of meeting: 21 and 22
September 1987.

Times of meeting: 0800-1600 hours
each day.

Place: Science Applications
International Corporation McLean,
Virginia.

Agenda: The ASB Ad Hoc Subgroup
on U.S. Army CECOM RD&E Center
Effectiveness Review will meet to

review draft report material covering the
review. This meeting will be open to the
public. Any person may attend, appear
before, or file statements with the
committee at the time and in the manner
permitted by the committee. The Army
Science Board Administrative Officer,
Sally Warner, may be contacted for
further information at (202) 695-3039 or
695-7046.
Sally A. Warner,
Administrative Officer, Army Science Board.
[FR Doc. 87-20030 Filed 8-31-87- 8:45 aml
BILLING CODE 3710-08-M

DEPARTMENT OF EDUCATION

Invitation for Applications for New
State Grant Awards for Fiscal Year
1988; Education of the Handicapped

Title program: Training Personnel for
the Education of the Handicapped.

CFDA no: 84.029H.
Purpose: To increase the quantity and

improve the quality of personnel to
educate handicapped children and
youth. Applications for State grants may
be submitted by State educational
agencies ITSEAs. SEAs that apply for a
continuation ,grant for fiscal year 1988
are not eligible for a new State grant in
fiscal year 1988.

Deadline for transmittal of
applications: December 18. 1987.

Applications available: September 8,
1987.

Estimated range of awards: $50,000-
$85,000.

Estimatedaverage size of awards:
$75;000.

Estimated number ofoawards: 13.
A verage projectperiod: 38 months.
Applicable regulations: [a) The

Training Personnel Tor the Education al
the Handicapped Program, 34 CFR Part
319, 52 FR 25830 et seq.; and fbi the
Education Department General
Administration Regulations, 34 CFR
Parts 74, 75, 77, and 78.

For applications or information
contact: Norman D. Howe, U.S.
Department of Education, Office of
Special Education Programs, Division of
Personnel Preparation, 400 Maryland
Avenue, SW. (Switzer Building, Room
3094---M[S 2313), Washington, DC
20202. Telephone: f202) 732-1088.

Program authority 20 U.S.C. 1432.

(Catalog of Federal'Domestic Assistance No.
84.029: Training Personnel for the Education
of the Handicapped)
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Dated: August 26, 1987.
Madeleine Will,
Assistant Secretary, Office of Special
Education.
IFR Doc. 87-20066 Filed 8-31-87; 8:45 am]
BILLING CODE 4000-01-M

Invitation for Applications for New
Awards for Fiscal Year 1988;
Education of the Handicapped

Title of program: Training Personnel
for the Education of the Handicapped.
CFDA No: 84.029.

Purpose: To increase the quantity and
improve the quality of personnel
available to educate children and youth
with handicaps.

Applications available

Applicable regulations: (a) The
Training Personnel for the Education of
the Handicapped Program, 34 CFR Part
318; and (b) the Education Department
General Administrative Regulations, 34
CFR Parts 74, 75, 77, and 78.

Priorities

The Secretary announces, pursuant to
34 CFR 75.105(c)(3) and 318.11 the
following priorities for fiscal year 1988.
The Secretary will give an absolute
preference to applications that meet any
of the priorities.

Preparation of Special Educators
(84.029B)

This priority supports projects
designed to provide preservice training
of personnel for careers in special
education of handicapped children and
youth. The priority includes the
preparation of special educators of the
handicapped, including personnel
trained in speech, language, and hearing
impairments, and adaptive physical
educators.

Preparation of Leadership Personnel
(84.029D)

This priority supports doctoral and
post-doctoral preservice preparation of
professional personnel to conduct
training of teacher trainers, researchers,
administrators, and other specialists.

Preparation of Personnel for Minority
Handicapped Children (84.029E)

This priority supports the preservice
preparation of special education and
related services personnel to educate
minority and underserved populations,
and provides training for members of

groups which have been traditionally
underrepresented in these fields.

Preparation of Related Services
Personnel (84.029F)

This priority supports the preservice
preparation of individuals who provide
developmental, corrective, and other
supportive services as may be required
to assist a handicapped child or youth to
benefit from special education. The
priority supports the preparation of
paraprofessional personnel, career
educators, recreation specialists, health
services personnel, school
psychologists, social service providers,
counselors, physical therapists.
occupational therapists, volunteers, and
other personnel providing special
services.

Preparation of Personnel for Transition
of Handicapped Youth to Adult and
Working Life (84.029G)

This priority supports the preservice
preparation of special education and
related services personnel, including
secondary school teachers, who will
prepare handicapped youth to meet
adult roles. Personnel may be prepared
to provide either short-term transitional
services, or to aid in the placement of
handicapped youth in long-term
employment, or both. Projects supported
under this priority should prepare
personnel for employment in programs
dsigned to prepare handicapped youth
for community placement and
adjustment to the community setting.

Preparation of Personnel to Work in
Rural Areas (84.0291)

This priority supports preservice
training of personnel for rural areas.
Particular attention must be given to
preservice training related to the unique
aspects of providing services to special
populations in rural areas. Projects
supported under this priority must
prepare special education personnel to
fill a variety of rural specific roles with
handicapped students, parents, peers,
and administrators.

Special Projects (84.029K)
This priority supports projects to

develop and demonstrate new,
approaches for the preservice training
purposes set forth in § 318.10(a), for
preservice training of regular educators
and for the inservice training of special
education personnel, including
classroom aides, related services

personnel, and regular education
personnel who serve handicapped
children and youth. Project activities
assisted under this priority include
development, evaluation, and
distribution of imaginative or innovative
approaches to personnel preparation,
and development of materials to prepare
personnel to educate handicapped
children and youth.

Parent Organization Projects (84.029M)

This priority supports grants to parent
organizations as defined in 34 CFR
318.2(b), for the purpose of providing
training and information to parents of
handicapped children and youth, and to
volunteers who work with parents to
enable those individuals to participate
more effectively with professionals in
meeting the educational needs of
handicapped children and youth.

Preparation of Personnel to Provide
Special Education and Related Services
to Newborn and Infant Children with
Handicaps (84.029QJ

This priority supports the preservice
preparation of personnel who will serve
newborn and infant children with
handicaps, or newborn and infant
children who are determined to be at
high risk of being handicapped, or both
Personnel may be prepared to provide
short-term special education and related
services as necessary in an intensive
care nursery, or long-term special
education and related services which
extend into a preschool program.
Projects supported under this priority
prepare personnel for employment in
programs characterized by strong
interaction of the medical, educational,
and related services communities, and
by involvement of parents and
guardians who are the primary care
givers for their children.

For applications or information
contact: Normal D. Howe, Office of
Special Education Programs, U.S.
Department of Education, 400 Maryland
Avenue SW., (Switzer Building, Room
3094-M/S 2313), Washington, DC
20202. Telephone: (202) 732-1068.

Program authority: 20 U.S.C. 1431.
(Catalog of Federal Domestic Assistance No.
84.029; Training Personnel for the Education
of the Handicapped)

Dated: August 26, 1987.
Madeleine Will,
Assistant Secretary, Office of Special
Education and Rehabilitative Services.
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APPLICATION NOTICES FOR FISCAL YEAR 1988

Deadline for Available Estimated range of Estimated size Estimated Project period

Title andCFDA number transmittal of aawad number of in months
applications funds 1 awards of awards awards

Preparation -of Special Educa-
tars (84M029B) .......... 10123/87 $8,500,000 $60,000-$80,000 $804000 106 Up to 60.

Preparation of :Leadership Per-i
sonnel (84.029D) ......... 11127/87 1,000,000 70,000-90,000 90,000 11 Up to 60.

Preparation of Personnel for Mi-
nority Handicapped Children
(84.029E) ........... 04106/88 500,000 60,000-75,000 75,000 7 Up to 60.

Preparation .of Related Services
Personnel (84.029F) ............ 12/11/87 1,400,000 .50,000-70;000 70,000 20 Up to 60.

Preparation of Personnel for
Transition of 'Handicapped
Youth to Adult and Working
Life (84:029G) ............................. 11/20/87 500,000 60,000-80,000 80,000 ,6 Up to 60.

Preparation of Personnel to
Work in Rural Areas
(84.029J) ............................ 04/06/87 500,000 160,000-75,000 75,000 7 Up to 60.

Special Projects (84.029K) ........, 12/18/87 900,000 65,000-85,000 .85,000 10 Up to 60.
Parent Organization Projects

(84.029M)........ ......... 12104/87 1,000,000 80,000-110,000 110;000 9 Up to 60.
Preparation of Personnel to i

Rrovide Special Education!
and Related Services-to New-
born and Infant Children with
Hlandicaps (84.0290) ........ 01/08/88 750,000 60,000-75,000 75,000 10 Up to 60.

'The funding levels are estimated projections
Congressional appropriations.

of available Federal resources and may be subject to revision -pending changes in

[FR Doc. '87-20067 Filed 8-31-87; 8:45 am]
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. ER87-597-000 et aL]

Electric Rate and Corporate
Regulation Filings; Arizona Public
Service Co. et aL

August 27,1987.
Take notice that the following filings

have been made with the Commission:

1. Arizona Public Service Co.

[Docket 'No. ER87-W-M000]

Take notice -that on August 24, 1987,
Arizona Public Service Company (APS)
tendered for filing an Economy Energy
Interchange Agreement between
Arizona Public Service Company tAPS)
and Rocky Mountain Generation
Cooperative (RMGC) executed March
30, 1987.

APS requested tht ,this Agreement
become effective 60 days from the date
of filing with FERC.

This Agreement provides that
Economy Energy sales by APS to RMGC
shall be priced at one of the following"
rates: (a) A ceiling rate concept based in
part on the fixed costs associated with

facilities used to produce the required
energy; (b) a "split-the-savings" concept;
or (c) a selling price based on 120
percent of cost to -produce such energy.

Copies of this filing are being served
upon RMGC -and the Arizona
Corporation Commission.

Comment date: September 14, 1987, in
accordance with Standard Paragraph E
at the end of -this notice.

2. Boston Edison Co.

[Docket No. ER86-405-0041
Take notice that on August 3, 1987

Boston Edison Company tendered for
filing pursuant -to Commission's Order
dated June 18, 1987 approving the
settlement agreement in these dockets,
its compliance report.

Comment date: September 14, 1987, in
accordance with Standard Paragraph E
at the end of this notice.

Southwestern Public Service Co. and
Black Mesa Power Co.

[Docket Nos. EC87-19-000 and ER87-584-400

Take notice that on August 13, 1987.
Southwestern Public Service Company
(Southwestern) and Black Mesa Power
Company (Black Mesa), tendered for
filing a joint application seeking an
order pursuant to section 203 of the
Federal Power Act (FPA) and Part 33 of
the Commission's regulations
authorizing the sale by Southwestern of

its electric facilities located in the States
of Oklahoma and Xansas to Black Mesa
in exchange for approximately 626,088
shares of the Common Stock of Black
Mesa (Common Stock) -and cash in the
amount of.$953j067.

Southwestern is an operating public
utility engaged in the generation,
transmission, distribution and sale of
electricity for wholesale and retail uses
in the States of Texas, New Mexico,
Oklahoma and Kansas. Southwestern
currently provides electric service in
Oklahoma to communities of Beaver,
Boise City, Goodwell, Guymon. Keyes,
andTexhoma and surrounding areas.
Southwestern also provides electric
service in Kansas to the community of
Elkhart and its surrounding area.

In the interest ofimproving
administrative efficiency and reducing
cost, Southwestern 'has formed Black
Mesa, which will be a wholly-owned
subsidiary upon the closing of the
transaction described herein, to own
and .operate the .electric service
transmission, distribution, and general
plant facilities (except for wholesale
metering equipment) currently owned
and operatedby Southwestern in the
States of Oklahoma and Kansas.

Upon consummation of the sale, Black
Mesa will become a full requirements
wholesale customer of Southwestern. It
will continue to provide electric utility
service to retail customers who reside
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within the affected area presently
served by Southwestern.

Southwestern also tendered for filing,
pursuant to section 205 of the FPA and
Part 35 of the Commission's regulations,
an agreement with Black Mesa for
primary electric power service. The
agreement provides for service under
rate levels currently filed and allowed
by the Commission for service by
Southwestern to its existing full
requirements customers.

Black Mesa has requested a
determination from the Commission
whether Black Mesa will be a
jurisdictional utility as defined under
section 201 of the FPA. If the
Commission makes a determination that
Black Mesa is a jurisdictional utility,
Black Mesa requests, pursuant to
section 205 of the FPA and Part 35 of the
Commission's regulations, that the
Commission accept the initial rate
schedule for the provision of system
access to Southwestern. The System
Access Agreement to be entered into
between Black Mesa and Southwestern
will allow Southwestern access to Black
Mesa's electric transmission and
distribution facilities for the delivery of
electric energy to Southwestern's
wholesale customers in the States of
Oklahoma, Kansas, and Texas, and for
the delivery of electric energy to certain
of Southwestern's retail customers
located in the State of Texas.

In addition, if the Commission makes
a determination that Black Mesa is a
jurisdictional utility, Southwestern and
Black Mesa request, pursuant to section
203 of the FPA and Part 33 of the
Commission's regulations and section
204 of the FPA and Part 34 of the
Commission's regulations, respectively,
an order approving the acquisition by
Southwestern of Black Mesa's Common
Stock and the issuance by Black Mesa
of its Common Stock to Southeastern,
each in connection with the transaction
described herein. The effective date of
this transaction is expected to be
September 1, 1987.

Comment date: September 14, 1987, in
accordance with Standard Paragraph E
at the end of this notice.

4. Montana Power Co.

[Docket No. ER87-59&-000

Take notice that on August 21, 1987,
Montana Power Company (MPC)
tendered for filing pursuant to section
205 of the Federal Power Act an
agreement executed on July 17, 1987 (as
amended) for the sale of firm energy to
the Western Area Power Administration
during the period from June 15, 1987
through November 30, 1987.

MPC has requested waiver of the
notice provisions of § 35.3 of the
Commission's regulations in order to
permit the agreement to become
effective as of June 15, 1987 in
accordance with its terms.

Comment date: September 14, 1987, in
accordance with Standard Paragraph E
at the end of this notice.

5. Ogden Martin System of San
Bernardino, Inc.

[Docket No. ER87-595-o]

Take notice that on August 20, 1987,
Odgen Martin Systems of San
Bernardino, Inc. (OMS) tendered for
filing with the Federal Energy
Regulatory Commission its initial rate
schedule supporting documentation. The
rate schedule consists of a power
purchase contract between OMS and
Southern California Edison Company
(Edison). The power purchase contract
provides for the sale of the capacity and
corresponding energy of a new resource
recovery and electric generating facility
to be constructed in Ontario, California.

OMS has requested a waiver of notice
requirements to permit filing of the rate
schedule more than 120 days prior to its
proposed effective date and a petition
for waiver of the Commission's
regulations inappropriate to qualifying
small power producers including cost of
service data.

Comment date: September 14, 1987, in
accordance with Standard Paragraph E
at the end of this notice.

6. Metropolitan Edison Co.

[Docket No. ER87-34-002]

Take notice that on July 20, 1987,
Metropolitan Edison Company tendered
for filing pursuant to Commission's
Order dated June 18, 1987 a compliance
report with refunds of excess revenue
amounts and interest computed in
accordance with Section 35.19a of the
Commission Regulations.

The compliance report consists of:
Schedule 1-Summary of refunds

including interest.
Schedule 2-Monthly billing

determinants and revenues including
prior, present and settlement rates.

Schedule 3-Details of monthly
revenue refund and associated interest.

Copies of the filing were served upon
each person designated on the official
service list in this proceeding.

Comment date: September 14, 1987, in
accordance with Standard Paragraph E
at the end of this notice.

7. Maine Yankee Atomic Power Co.

[Docket No. ER84-344-005]

Take notice that on August 14, 1987,
Maine Yankee Atomic Power Company,
tendered for filing pursuant to
Commission's order dated July 21, 1987,
two items as FPC rate schedules. The
first reflects the modification of the
return on common equity to 13.60%, to
be effective June 1, 1987. The second
contains the change in decommissioning
expense, also effective June 1, 1987. That
schedule further reflects proposed
charges resulting from the change to
decommissioning expense by wholesale
customer rate group. This schedule
updates Supplement No. 1 to
Supplement No. 8 of Maine Yankee Rate
Schedule FPC No. 1.

Copies of this filing have been served
upon all parties affected by this filing.

Comment date: September 14, 1987, in
accordance with Standard Paragraph E
at the end of this notice.

8. The Borough of Ellwood City,
Pennsylvania and Pennsylvania Power
Co., Applicants

IDocket No. EC87-18-0001

Take notice that on July 30, 1987
Ellwood City Borough, Pennsylvania
(Borough), and Pennsylvania Power
Company (Company) tendered for filing
a Joint Application under section 203 of
the Federal Power Act seeking
authorization for the sale of certain
substation and distribution facilities by
the Company to the Borough. The
Ellwood City Substation facilities to be
sold will enable the Borough to receive
electric service from the Company at
69,000 volts rather than the current 4,160
volt level. The other facility, a
distribution substation and lines, will
enable the Borough to serve certain
commercial customers now being served
by the Company. The consideration for
the facilities is $102,734.35. A petition by
the Borough for waiver from the filing
fee and a petition by both parties for
waiver from filing certain exhibits under
§ 33.3 of the Commission's Rules and
Regulations were submitted with the
Joint Application. The Company has
also submitted an application to the
Pennsylvania Public Utility Commission
for approval of the transaction.

Comment date: September 14, 1987, in
accordance with Standard Paragraph E
at the end of this notice.

9. Central Illinois Public Service Co.

[Docket No. EL87-60-0001

Take notice that on August 24, 1987,
Central Illinois Public Service Company
(CIPS) tendered for filiiig a petition for a
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declaratory order disclaiming
jurisdiction over a planned corporate
reorganization.

CIPS is a corporation organized and
existing under the laws of the State of
Illinois, and is engaged in the sale of
electricity which it generates, transmits,
and distributes to the public in Illinois.
CIPS also sells natural gas to, and
transports natural gas for, the public in
Illinois. CIPS owns 20 percent of the
common stock of Electric Energy, Inc.
(EEl), which owns a generating station
at Joppa, Illinois. The remaining
ownership of EEl is as follows: Union
Electric Company, 40%; Illinois Power
Company, 20%; and Kentucky Utilities
Company 20% (together with CIPS, the
"Sponsoring Companies"). EEl supplies
electrical energy requirements to an
installation of the Department of Energy
(DOE) at Paducah, Kentucky. All of the
electricity sold by EEl is sold either to
the DOE or to the Sponsoring
Companies. CIPS proposes to reorganize
by causing the creation of a holding
company (Company] which will become
the owner of all the common stock of
CIPS. Under CIPS' reorganization plan,
CIPS will retain the whole of its
facilities, as well as its ownership
interest in EEl.

CIPS states that the corporate
reorganization does not involve any of
the elements required for Federal Energy
Regulatory Commission (Commission)
jurisdiction under section 203 of the
Federal Power Act (Act), because there
will be no disposition by CIPS of its
jurisdictional facilities, no merger or
consolidation of jurisdictional facilities
with those of another person, and no
acquisition by CIPS of the securities of
another public utility. CIPS further
states that, even if its proposed
reorganization did constitute a
transaction covered by section 203,
section 318 of the Act operates to
deprive the Commission of jurisdiction.
CIPS also states that the Commission
has no jurisdiction over its proposed
reorganization under section 204(a) of
the Act, because no issuance of
securities will be involved in the
proposed reorganization. Moreover,
because any issuance of securities by
CIPS, in connection with the proposed
reorganization, is subject to regulation
by the Illinois Commerce Commission,
the Commission is deprived of
jurisdiction by operation of section
204(f) of the Act.

CIPS states that its proposed
corporate reorganization is consistent
with the public interest.

Comment date: September 14, 1987, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraph
E. Any person desiring to be heard or

to protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions or
protests should be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 87-20080 Filed 8-31-87; 8:45 am]
BILLING CODE 6717-01-M

FEDERAL COMMUNICATIONS
COMMISSION
[MM Docket No. 86-4841

Reexamination of the Commission's
Comparative Licensing, Distress Sale
and Tax Certificate Policies Premised
on Racial, Ethnic or Gender
Classifications
AGENCY: Federal Communications
Commission.
ACTION: Notice of inquiry; further
extension of reply comment deadline.

SUMMARY: This action grants a motion
for a further extension of time for filing
reply comments in response to
comments on the Notice of Inquiry in
MM Docket No. 86-484 (Reexamination
of the Commission's Comparative
Licensing, Distress Sale and
Classifications), 52 FR 596 (January 7,
1987). The initial comment filing
deadline in this proceeding was
originally May 7, 1987; it was later
extended to June 11, 1987. The reply
comment filing deadline in this
proceeding was originally July 6, 1987; it
was later extended to August 20, 1987.
The National Black Media Coalition and
other interested parties ("NBMC") filed
a request for a further two-week
extension of time, or until September 3,
1987. NBMC stated that a two-week
extension is necessary because it is still
completing its supplemental comments
and legal appendices, and that the
additional time will help insure that the
widest possible spectrum of
organizations will participate in this

proceeding. Since the Commission was
persuaded that the requested extension
was reasonably necessary, the
Commission is again extending the reply
comment date in this proceeding.
Consequently, a further extension of
time for filing comments until September
3, 1987, was granted.
DATES: Reply comments are now due by
September 3, 1987.
ADDRESS: Federal Communications
Commission, Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT:
Terry L. Haines, Policy and Rules
Division, Mass Media Bureau, (202] 632-
7792.
SUPPLEMENTARY INFORMATION: The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the FCC
Dockets Branch (Room 230), 1919 M
Street NW., Washington, DC 20554. The
complete text of this decision may also
be purchased from the Commission's
copy contractor, International
Transcription Service, (202) 857-3800,
2100 M Street NW., Suite 140,
Washington, DC 20037.

Federal Communications Commission.
William H. Johnson,
Acting Chief, Mass Media Bureau.
[FR Doc. 87-19937 Filed 8-31-87; 8:45 am]
BILLING CODE 6712..1-1U

FEDERAL EMERGENCY

MANAGEMENT AGENCY

[FEMA-798-DRJ

Major Disaster and Related
Determinations; Illinois

AGENCY: Federal Emergency
Management Agency.
ACTION: Notice.

SUMMARY: This is a notice of the
Presidential declaration of a major
disaster for the State of Illinois, (FEMA-
798-DR}, dated August 21, 1987, and
related determinations.
DATED: August 21, 1987.
FOR FURTHER INFORMATION CONTACT:
Sewall H. E. Johnson, Disaster
Assistance Programs, Federal
Emergency Management Agency,
Washington, DC 20472, (202) 646-3616.
NOTICE: Notice is hereby given that, in a
letter of August 21, 1987, the President
declared a major disaster under the
authority of the Disaster Relief Act of
1974, as amended (42 U.S.C. 5121 et seq.,
Pub. L. 93-288), as follows:

I have determined that the damage in
certain areas of the State of Illinois resulting
from severe storms and flooding-beginning on
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August 13, 1987, is of sufficient severity and
magnitude to warrant a major-disaster
declaration under Public Law 93-288. 1
therefore declare that such a major disaster
exists in the State of Illinois.

In order to provide Federal assistance, you
are hereby authorized to allocate from funds
available for these purposes, such amounts
as you find necessary for Federal disaster
assistance and administrative expenses.
Consistent with the requirement that Federal
assistance be supplemental, any Federal
funds provided under PL 93-288 for Public
Assistance will be limited to 75 percent of
total eligible costs in the designated area.

Pursuant to section 408(b) of PL 93-288, you
are authorized to advance to the State its 25
percent share of the Individual and Family
Grant program, to be repaid to the United
States by the State when it is able to do so.

The time period prescribed for the
implementation of section 313(a),
priority to certain applications for public
facility and public housing assistance,
shall be for a period not to exceed six
months after the date of this declaration.

Notice is hereby given that pursuant
to the authority vested in the Director of
the Federal Emergency Management
-Agency under Executive Order 12148, I
hereby appoint Mr. Ronald Buddecke of
the Federal Emergency Management
Agency to act as the Federal
Coordinating Officer for this declared
disaster.

I do hereby determine the following
areas of the State of Illinois to have
been affected adversely by this declared
major disaster: Elk Grove, Hanover,
Leyden, Lyons, Maine, Norwood Park,
Palatine, Proviso, River Forest,
Riverside, Schaumburg, and Wheeling
Townships in Cook County; and
Addison, Bloomingdale, Downers Grove,
Wayne, and York Townships in DuPage
County for Individual Assistance.
(Catalog of Federal Domestic Assistance No.
83.516, Disaster Assistance.)
Julius W. Becton, Jr.,
Director.
[FR Doc. 87-20016 Filed 8-31-87; 8:45 am]
BILLING CODE 6718-02-

[FEMA REP-2, Rev. 1]

Guidance on Offsite Emergency
Radiation Measurement Systems;
Phase 1-Airborne Release

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Extension of due date for
submittal of comments.

SUMMARY: The document, Guidance on
Offsite Emergency Radiation
Measurement Systems, Phase 1-

Airborne Release, FEMA REP-2, Rev. 1,
dated July 1987, was available for public
distribution and comment on July 20,
1987, as indicated in the notice of
availability of FR Vol. 52, No. 117, page
23210.

The due date for the receipt of
comments has been extended.
Comments on this document will be
accepted through September 30, 1987,
and should be addressed to: Rules
Docket Clerk, Federal Emergency
Management Agency, Room 835, 500 C
Street Southwest, Washington, DC
20472.

Dated: August 26, 1987.
For the Federal Emergency Management
Agency
Dave McLoughlin,
Deputy Associate Director, State and Local
Programs and Support.
[FR Doc. 87-20017 Filed 8-31--87; 8:45 am]

BILLING CODE 6718-20-U

FEDERAL HOME LOAN BANK BOARD

[No. AC-657]

Final Action; Approval of Conversion
Application; Capital Savings Bank,
FSB, Olympia, WA

Date: August 25, 1987.

Notice is hereby given that on August
13, 1987, the Office of the General
Counsel of the Federal Home Loan Bank
Board, acting pursuant to the authority
delegated to the General Counsel or his
designee, approved the application of
Capital Savings Bank, FSB, Olympia,
Washington, for permission to convert
to the stock form of organization. Copies
of the application are available for
inspection at the Office of the
Secretariat at the Federal Home Loan
Bank Board, 1700 G Street NW.,
Washington, DC 20552, and at the Office
of the Supervisory Agent at the Federal
Home Loan Bank of San Francisco, 600
California Street, San Francisco,
California 94120, and at the Office of
Supervisory Agent at the Federal Home
Loan Bank of Seattle, 1501 4th Avenue,
19th Floor, Seattle, Washington 98101-
1693.

By the Federal Home Loan Bank Board.
John F. Ghizzoni,
Assistant Secretary.
[FR Doc. 87-20037 Filed 8-31-87; 8:45 am]
BILLING CODE 6720-01-M

[No. AC-656]

Final Action; Approval of Conversion
Application; First Federal Savings and
Loan Association of Lacrosse,
Lacrosse, WI

Date: August 25, 1987.
Notice is hereby given that on August

21, 1987, the Office of the General
Counsel of the Federal Home Loan Bank
Board, acting pursuant to the authority
delegated to the General Counsel or his
designee, approved the application of
First Federal Savings and Loan
Association of LaCrosse, LaCrosse,
Wisconsin, for permission to covnert to
the stock form of organization. Copies of
the application are available for
inspection at the Office of the
Secretariat at the Federal Home Loan
Bank Board, 1700 G Street NW.,
Washington, DC 20552, and at the Office
of the Supervisory Agent at the Federal
Home Loan Bank of Chicago, 111 East
Wacker Drive, Suite 800, Chicago,
Illinois 60601.

By the Federal Home Loan Bank Board.
John F. Ghizzoni,
Assistant Secretary.
[FR Doc. 87-20038 Filed 8-31-87; 8:45 am]
BILLING CODE 6720-01-U

DEPARTMENT OF HEALTH AND

HUMAN SERVICES

Food and Drug Administration

[Docket No. 87C-0253]

Filing of Color Additive Petition;
CooperVision, Inc.

AGENCY: Food and Drug Administration.
ACTION. Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that CooperVision, Inc., has filed a
petition proposing that the color
additive regulations be amended to
provide for the safe use of chromium-
cobalt-aluminum oxide to color contact
lenses.
FOR FURTHER INFORMATION CONTACT:
Mary W. Lipien, Center for Food Safety
and Applied Nutrition (HFF-335), Food
and Drug Administration, 200 C Street
SW., Washington, DC 20204, 202--473-
5690.
SUPPLEMENTARY INFORMATION: Under
the Federal Food, Drug, and Cosmetic
Act (section 706(d)(1), 74 Stat. 402
through 403 (21 U.S.C. 376(d)(1))), notice
is given that a petition (CAP 7C0209) has
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been filed by CooperVision, Inc., 2610
Orchard Parkway, San Jose, CA 95134,
Proposing that Part 73 of the color
additive regulations be amended to
provide for the safe use of chromium-
cobalt-aluminum oxide to color contact
lenses.

The potential environmental impact of
this action is being reviewed. If the
agency finds that an environmenal
impact statement is not required and
this petition results in a regulation, the
notice of availability of the agency's
finding of no significant impact and the
evidence supporting that finding will be
published with the regulation in the
Federal Register in accordance with 21
CFR 25.40(c).

Dated: August 24, 1987.
Fred R. Shank,
A cting Director, Center for Food Safety and
Applied Nutrition.
FR Doc. 87-20013 Filed 8-31-87; 8:45 am]

BILLING CODE 4160-01-M

National Institutes of Health

Meeting of the Sickle cell Disease
Advisory Committee; National Heart,
Lung, and Blood Institute

Pursuant to Pub. L 92-463, notice is
hereby given of the meeting of the Sickle
Cell Disease Advisory Committee,
Division of Blodd Diseases and
Resources, National Heart, Lung, and
Blood Institute, October 2, 1987. The
meeting will be held at the National
Institutes of Health, Bethesda, Maryland
20892, Building 31, Conference Room 8,
C-Wing.

The entire meeting will be open to the
public from 9 a.m. to 5 p.m., to discuss
recommendations on the
implementation and evaluation of the
Sickle Cell Disease Program.
Attendance by the public will be limited
to space available.

Ms. Terry Bellicha, Chief,
Communications and Public Information
Branch National Heart, Lung, and Blood
Institute, National Institutes of Health,
Building 31, Room 4A21, (301) 496-4236;
will provide a summary of the meeting
and a roster of the committee members
upon request.

Dr. Clarice D. Reid, Chief, Sickle Cell
Disease Branch, Division of Blood
Diseases and Resources, NHLBI, Federal
Building, Room 508, (301] 496-6931, will
furnish substantive program
information.
(Catalog of Federal Domestic Assistance

Program No. 13.839, Blood Diseases and
Resources Research, National Institutes of
Health)

Dated: August 26. 1987,
Betty J. Beveridge,
Committee Management Officer, NIH.
[FR Doc. 87-20051 Filed 8-31-87; 8:45 am)
BILLING CODE 414-01-M

Meeting of Pulmonary Diseases
Advisory Committee; National Heart,
Lung, and Blood Institute

Pursuant to Pub. L. 92-463, notice is
hereby given of the meeting of the
Pulmonary Diseases Advisory
Committee, National Heart, Lung, and
Blood Institute, October 29-30, 1987, at
the National Institutes of Health, 9000
Rockville Pike, Building 31, Conference
Room 8, Bethesda, Maryland 20892.

The entire meeting, from 8:30 a.m. on
October 29 to adjournment on October
30, will be open to the public. The
Committee will discuss the current
status of the Division of Lung Diseases'
programs and Committee plans for fiscal
year 1988. Attendance by the public will
be limited to the space available.

Terry Bellicha, Chief, Communications
and Public Information Branch, National
Heart, Lung, and Blood Institute,
Building 31, Room 4A-21, National
Institutes of Health, Bethesda, Maryland
20892, (301) 496-4236, will provide a
summary of the meeting and a roster of
the committee members.

Dr. Suzanne S. Hurd, Executive
Secretary of the committee, Westwood
Building, Room 6A16, National Institutes
of Health, Bethesda, Maryland 20892,
(301) 496-7208, will furnish substantive
program information.

(Catalog of Federal Domestic Assistance
Program No. 13.838, Lung Diseases Research,
National Institutes of Health)

Dated: August 26, 1987.
Betty 1. Beveridge,
Committee Management Officer, NIH.
[FR Doc. 87-20052 Filed 8-31-87; 8:45 am]
BILUNG CODE 4140-01-M

Public Health Service

Assessment of Medical Technology
implantable Pumps for Morphine

The Public Health Service (PHS),
through the Office of Health Technology
Assessment (OHTA), announces that it
is coordinating an assessment of what is
known of the safety, clinical
effectiveness, and indications for the
use of an implanted infusion pump to
administer morphine or other narcotic or
non-narcotic analgesics for the
treatment of intractable cancer pain.

The use of oral and parenteral
analgesics is established for the
treatment of patients with intractable
pain due to cancer. The development of
implantable pumps has permitted the
continuous administration of parenteral
analgesics on an ambulatory basis. This
assessment seeks to identify those
clinical situations in which use of an
implantable pump for analgesia would
be the appropriate treatment for a
patient with intractable pain due to
cancer. The assessment further seeks to
determine what is known about the
advantages and risks of this mode of
treatment compared to other
approaches. This assessment also seeks
to determine whether there are
categories of patients for whom this
mode of therapy is the treatment of
choice.

PHS assessments consist of a
synthesis of information obtained from
appropriate organizations in the private
sector and from PHS and other agencies
in the Federal Government. PHS
assessments are based on the most
current knowledge concerning the safety
and clinical effectiveness of a
technology. Based on this assessment, a
PHS recommendation will be formulated
to assist the Health Care Financing
Administration (HCFA) in establishing
Medicare coverage policy. The
information being sought is a review
and assessment of past, current, and
planned research related to this
technology, a bibliography of published,
controlled clinical trials and other well-
designed clinical studies. Information
related to the characterization of the
patient population most likely to benefit
from it, as well as on the clinical
acceptability and effectiveness of this
technology and extent of use is also
being sought. Proprietary information is
not being sought. Any person or group
wishing to provide OHTA with
information relevant to this assessment
should do so in writing no later than
November 30, 1987.

Written material should be submitted
to: Diane L. Adams, M.D., M.P.H., Office
of Health Technology Assessment, 5600
Fishers Lane, Room 18A-27, Rockville,
MD 20857, (301) 443-4990.

Date: August 20, 1987.
Morgan N. Jackson,
Acting Director, Office of Health Technology
Assessment, National Center for Health
Services Research and Health Care
Technology Assessment.
[FR Doc. 87-20018 Filed 8-31-87; 8:45 am]
BILLING CODE 4160-17-M
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DEPARTMENT OF THE INTERIOR

National Strategic Materials and
Minerals Program Advisory
Committee; Meeting

Notice is hereby given, in accordance
with the Federal Advisory Committee
Act, that the National Strategic
Materials and Minerals Program
Advisory Committee (NSMMPAC) will
meet on Tuesday, September 29, 1987
from 9:30 a.m. until 12:30 p.m. or until
business is concluded. The meeting will
convene in Rooms 7000 A&B at the
Department of the Interior. 18th & C
Streets, NW., Washington, DC. It will be
open to the public, subject to the
availability of space.

The agenda will include: reports of
task force activities, presentation of
briefing on mine waste regulatory
issues, and any recommendations for
possible action by the Committee.

Statements are invited from groups
and members of the general public who.
have an interest in mining, minerals or
materials issues. The Committee is
particularly interested in hearing any
comments or suggestions regarding
advanced materials and technology
issues which fall within the purview of
the Committee. To ensure that time will
be available to hear such statements,
prospective witnesses are requested to
notify the Executive Director (see
below) of their intention to appear.
FOR FURTHER INFORMATION CONTACT.
Gully Walter, Department of the
Interior, Washington, DC, Room 6650
(202) 343-2136.

Dated: August 27, 1987.

Gully Walter.
Executive Director.
[FR Doc. 87-20059 Filed 8-31-87; 8:45 am]
BILUNG CODE 4310-10-U

Bureau of Indian Affairs

Information Collection Submitted to
the Office of Management and Budget
for Review Under the Paperwork
Reduction Act

The proposal for the collection of
information listed below has been
submitted to the Office of Management
and Budget for approval under the
provision of the Paperwork Reduction
Act (44 U.S.C. Chapter 35). Copies of the
proposed information collection and
related forms and explantory material
may be obtained by contacting the
Bureau's clearance officer at the phone
number listed below. Comments and
suggestions on the requirement should
be made within 30 days directly to the
Bureau clearance officer and to the

Office of Management and Budget
Interior Department Desk Officer,
Washington, DC 20503, telephone (202)
395-7340.

Title: 25 CFR Part 271, Contracts
under Indian Self-Determination Act-
Subpart H.

Abstract: Any tribe or tribal
organization is eligible to contract
education programs from the Bureau of
Indian Affairs. These rules establish
criteria under which a tribe may apply
for a new school start or program
expansion. The information collected
will be in addition to that required under
25 CFR 271.14.

Bureau Form Number: Not applicable.
Frequency: Upon initial application.
Description of Respondents: Tribes

and tribal organizations.
Annual Responses: 2.
Annual Burden Hours: 112 hours.
Bureau Clearance Officer: Cathie

Martin, (202) 343-3577..
Ronal D. Eden,
Acting Deputy to the Assistant Secretary!
Director-Indian Affairs (Indian Education
Programs).
[FR Doc. 87-2003 Filed 8-31-87; 8:45 am]
BILLING CODE 4310-02-

Information Collection Submitted for
Review to the Office of Management
and Budget for Review Under the
Paperwork Reduction Act

The proposal for the collection of
information listed below has been
submitted to the Office of Management
and Budget for approval under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35). Copies of the
proposed collection of information and
related forms and explanatory material
may be obtained by contacting the
Bureau's Clearance Officer at the phone
number listed below. Comments and
suggestions on the requirement should
be made within 30 days to the Bureau
clearance officer and to the Office of
Management and Budget Interior Desk
Officer, Washington, DC 20503,
telephone (202) 395-7340.

Title: Subchapter E-Education, Adult
Education Needs Assessment. 25 CFR
Part 4.

Abstract: The Office of Indian
Education Programs needs and uses this
form as a tool for information gathering
and accountability for program integrity
while performing its mission of
advancing educational opportunities for
Native American Indian Adults.
Respondents are individuals who seek
educational opportunities below the
college level.

Bureau Form Number: BIA 62124.
Frequency: Annually.

Description of Respondents: Indian/
Alaskan Native students applying for
benefits from the Adult Education
Program.

Annual Responses: 70.
Annual Burden Hours: 140.
Bureau Clearance Officer: Cathie

Martin, (202) 343-3577.
Mary Widenhouse,
Acting Deputy to the Assistant Secretary!
Director-Indian Affairs (Indian Education
Programs.
[FR Doc. 87-20032 Filed 8-31-87; 8:45 am]
BILLING CODE 4310-02-M

Information Collection Submitted for
Review to the Office of Management
and Budget for Review Under the
Paperwork Reduction Act

The proposal for the collection of
information listed below has been
submitted to the Office of Management
and Budget for approval under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35). Copies of the
proposed collection of information and
related forms and explanatory material
may be obtained by contacting the
Bureau's Clearance Officer at the phone
number listed below. Comments and
suggestions on-the requirement should
be made within 30 days to the Bureau
clearance officer and to the Office of
Management and Budget Interior Desk
Officer, Washington, DC 20503,
telephone (202) 395-7340. Title:
Subchapter E-Education, Adult
Education Annual Report, 25 CFR Part
46.

Abstract: The Office of Indian
Education Programs needs and uses this
form as a tool for information gathering
and accountability for program integrity
while performing its mission of
advancing educational opportunities for
Native American Indian Adults.
Respondents are individuals who seek
educational opportunities below the
college level.

Bureau Form Number: BIA 62123.
Frequency: Annually.
Description of Respondents: Indian/

Alaskan Native students applying for
benefits from the Adult Education
Program.

Annual Responses: 70.
Annual Burden Hours: 140.
Bureau Clearance Officer: Cathie

Martin, (202) 343-3577.
Mary Widenhouse,
Acting Deputy to the Assistant Secretary!
Director-Indian Affairs (Indian Education
Programs).
[FR Doc. 87-20033 Filed 8-31-87; 8:45 am]
BILUNG CODE 4310-02-M
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Information Collection Submitted for
Review to the Office of Management
and Budget for Review Under the
Paperwork Reduction Act

The proposal for the collection of
information listed below has been
submitted to the Office of Management
and Budget for approval under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35). Copies of the
proposed collection of information and
related forms and explanatory material
may be obtained by contacting the
Bureau's Clearance Officer at the phone
number listed below. Comments and
suggestions on the requirement should
be made within 30 days to the Bureau
clearance officer and to the Office of
Management and Budget Interior Desk
Officer, Washington, DC 20503,
telephone (202) 395-7340.

Title: Subchapter E-Education, Adult
Education Application Form, 25 CFR
Part-46.

Abstract: The Office of Indian
Education Programs needs and uses this
form as a tool for information gathering
and accountability for program integrity
while performing its mission of
advancing educational opportunities for
Native American Indian Adults.
Respondents are individuals who seek
educational opportunities below the
college level.

Bureau Form Number: BIA 6243.
Frequency: Annually.
Description of Respondents: Indian/

Alaskan Native students applying for
benefits from the Adult Education
Program.

Annual Responses: 12,000.
Annual Burden Hours: 720.
Bureau Clearance Officer: Cathie

Martin, (202) 343-3577.
Mary Widenhouse,
Acting Deputy to the Assistant Secretary/
Director--Indian Affairs [Indian Education
Programs).
[FR Doc. 87-20034 Filed 8-31-87; 8:45 am]
BILLING CODE 4310-02-M

Bureau of Land Management

[NV-930-07-4212-24 (N-33613)]

Airport Lease; Termination of
Segregative Effect, Nevada

AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice; Termination of
Segregative Effect, Nevada.

SUMMARY: This notice terminates the
segregative effect of airport lease
application, N-33613.

EFFECTIVE DATE: October 1, 1987.

FOR FURTHER INFORMATION CONTACT:
Ben Collins, District Manager, Las Vegas
District Office, P.O. Box 26569, Las
Vegas, NV 89126, (702) 388-6403.

SUPPLEMENTARY INFORMATION: Pursuant
to 43 CFR 2091.3-2(b), the Bureau of
Land Management hereby terminates
the segregative effect as it pertains to
the following described lands:

Mount Diablo Meridian, Nevada

T. 13 S., R. 71E.,
Sec. 10, lots 7, 8 and 9.

The airport lease application was filed
on June 24,1981, at which time the lands
became segregated from all forms of
appropriation. A 20-year lease was
subsequently issued to Vincent Silvestri
for public airport purposes pursuant to
the Act of May 24, 1928 (49 U.S.C. 211
through 214). The facilities were not
developed in accordance with section
2(C) of the lease. Furthermore, the
Federal Aviation Administration has
determined that the site would only
support a private use facility. Therefore,
Public Airport Lease N-33613 has been
cancelled.

At 10:00 a.m., on October 1, 1987, the
land will be open to the operation of the
public land laws, subject to valid
existing rights. All valid applications
received prior to or at 10:00 a.m., on
October 1, 1987, will be considered as
simultaneously filed. All other
applications received will be considered
in the order of filing.

At 10:00 a.m., on October 1, 1987, the
land will also be open to the operation
of the mining laws.

Appropriation of lands under the
general mining laws prior to the date
and time of restoration is unauthorized.
Any such attempted appropriation,
including attempted adverse possession
under 30 U.S.C., 38, shall vest no rights
against the United States. Acts required
to establish a location and to initiate a
right of possession are governed by
State law where not in conflict with
Federal law. The Bureau of Land
Management will not intervene in
disputes between rival locators over
possessory rights since Congress has
provided for such determination in local
courts.

The land reimains open to mineral
leasing and material sale laws.
Edward F. Spang,

State Director, Nevada.

[FR Doc. 87-20003 Filed 8-31-87; 8:45 am]

BILLING CODE 4310-JC-My

[OR-100-84-6310-02: GP-2591

Roseburg District Advisory Council
Meeting

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of meeting.

SUMMARY: The Bureau of Land
Management's Roseburg District
Advisory Council will tour the Red Pond
area in the North Umpqua Resource
Area where they will discuss various
land management alternatives.

DATE: September 25, 1987 at 8:15 a.m.

ADDRESS: Bureau of Land Management,
777 NW Garden Valley Blvd., Roseburg,
Oregon 97470.
FOR FURTHER INFORMATION CONTACT*
Larry Lee, BLM Roseburg District Office,
777 NW Garden Valley Blvd., Roseburg,
Oregon 97470. (Telephone (503) 672-
4491, Ext. 230.)
SUPPLEMENTARY INFORMATION: The tour
is opened to the public and time will be
provided for public comment. Members
of the public are responsible for their
own transportation..

Summary minutes of the meeting will
be maintained at the District Office and
wil be available for public inspection
and reproduction within 30 days
following meeting.
M.D. Berg,
District Manager.

Date: August 24, 1987.
[FR Doc. 87-20002 Filed 8-31-87; 8:45 am]
BILUNG CODE 4310-33-U

[OR080 6310-12 GP7-273]

Salem District; Advisory Council
Meeting

ACTION: Notice of Salem District
Advisory Council Meeting.

SUMMARY: Notice is hereby given in
accordance with section 309 of the
Federal Land Policy and Management
Act of 1976 that a meeting of the Salem
District Advisory Council will be held
September 28, 1987, at 1:00 p.m. at the
Bureau of Land Management, Salem
District Office, 1717 Fabry Road SE.,
Salem, Oregon.

Agenda for the meeting will include:
1. Input into proposed State Director

guidance elements in the Bureau of Land
Management 1990's Planning for the
Public Lands in Western Oregon.

2. Program reports (limited to three
minutes each) on:

a. Table Rock Wilderness
Management Plan.
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b. Walker Creek Water Supply
Project.

c. Yaquina Head Outstanding Natural
Area Management Plan.

d. Spotted Owl Management.
e. Vegetative Management.
f. Miscellaneous Reports.
The meeting is open to the public.

Anyone wishing to make an oral
statement must notify the District
Manager at the Salem District Office,
1717 Fabry Road SE, Salem, Oregon
97306 by September 24, 1987. Written
comments will also be received for the
Council's consideration. Summary
minutes will be maintained in the
District Office and will be available for
public inspection and reproduction
during regular business hours within 30
days following the meeting.

Dated: August 20, 1987.
Van W. Manning,
District Manager.
IFR Doc. 87-20001 Filed 8-31-87; 8:45 am]
BILUNG CODE 4310-33-M

[AZ-020-07-4212-13; A-22792]

Realty Action; Exchange of Public
Lands, Maricopa and Cochise
Counties, AZ

The following described Federal lands
have been determined to be suitable for
disposal by exchange pursuant to
section 206 of the Federal Land Policy
and Management Act of 1976, 43 U.S.C.
1716:

GILA AND SALT RIVER BASE AND MERIDIAN,
MARICOPA COUNTY, AZ

Township 5 North, Range 1 East,
Section 27, S2SWV4, NW SW4,

S1/2NE SWY4, NW NE4SW4;
Section 33, N NE%;
Section 34, NWV4, NWY4SW4,

NW4NE/4SW'A, NWY NW4NE/4.
Containing 450 acres.

In exchange for the above described
public lands, the United States will
acquire private lands described below
from Deputy Partners, an Arizona
General Partnership.

GILA AND SALT RIVER MERIDIAN COCHISE
COUNTY, AZ

Parcel A

Parcel A (1)
That portion of section 17, Township 24

South, Range 22 East of the Gila and Salt
River Base and Meridian, Cochise County,
Arizona. Lying northwesterly of the San
Pedro River as it ran on February 23, 1982.

Parcel A (2)
The southeast quarter and the east half of

the southwest quarter of section 18,
Township 24 South, Range 22 East of Gila
and Salt River Base and Meridian. Cochise

County, Arizona, lying north and west of the
San Pedro River, as it ran on February 23,
1982.

Parcel A (3)

All of Lot 3 and any portion of Lot 2 of
section 19, Township 24 South, Range 22 East
of the Gila and Salt River Base and Meridian,
Cochise County, Arizona, lying west of the
San Pedro River, as it ran on February 23,
1982.

Parcel B

That portion of the northeast quarter of
section 4, Township 24 South, Range 22 East
of the Gila and Salt River Base and Meridian,
Cochise County, Arizona, more particularly
described as follows:

Beginning at the north quarter comer of
said section 4;

Thence along the west line of the northeast
quarter south 0 degrees 00 minutes 21
seconds west, a distance of 1,321.48 feet;

Thence south 89 degrees 58 minutes 38
seconds east, a distance of 660.00 feet;

Thence north 8 degrees 11 minutes 10
seconds east, a distance of 1,335.35 feet to the
north line of said section 4;

Thence along said north line west, a
distance of 850.00 feet to the point of
beginning.

Except therefrom the north 100.00 feet; and
except the west 165.00 feet thereof.

Parcel C

Parcel C (1)
All of the following described property in

Township 24 South, Range 22 East of the Gila
and Salt River Base and Meridian, Cochise
County, Arizona:

Section 3: The west half of the northwest
quarter, except the north 100.00 feet.

Section 4: The northeast quarter, the
southeast quarter of the northwest quarter
the southwest quarter, the west half of the
southeast quarter, except the north 100.00 feet
of said northeast quarter.

Section 8: The northeast quarter and the
south half;

Section 9: The west half.
Except the following described parcels (A)

and (B), from said sections, 3, 4, 8 and 9;
(A) Beginning at the north one-quarter

comer of said section 4;
Thence along the west line of the northeast

quarter south 0 degrees 00 minutes 21
seconds west, a distance of 1,321.48 feet;

Thence south 89 degrees 58 minutes 38
seconds east, a distance of 660.00 feet;

Thence 8 degrees 11 minutes 10 seconds
east, a distance of 1,335.35 feet to the north
line of said section 4;

Thence along said north line west, a
distance of 850.00 feet to the point of
beginning.

Except therefrom the north 100.00 feet as
dedicated for road purposes.

(B) Beginning at the north one-quarter
comer of said section 4;

Thence south 0 degrees 00 minutes 21
seconds west along the west line of the east
one-half of section 4, a distance of 1,321.48
feet;

Thence south 89 degrees 58 minutes 38
seconds east, a distance of 660.00 feet;

Thence south, a distance of 330.00 feet;

Thence south 40 degrees 38 minutes 47
seconds west, a distance of 3,045.97 feet to
the southeast corner of the northwest quarter
of the southwest quarter of section 4;

Thence south 26 degrees 38 minutes 20
seconds west, a distance of 1,476.64 feet to a
point on the south line of section 4, said point
being south 89 degrees 54 minutes 30 seconds
east, a distance of 660.00 feet from the corner
of sections 4, 5, 8 and 9;

Thence south 63 degrees 32 minutes 46
seconds west, a distance of 738.40 feet to a
point on the east line of section 8, said point
being south 0 degrees 11 minutes 19 seconds
west, a distance of 330.00 feet from the corner
of sections 4, 5, 8 and 9;

Thence south 0 degrees 11 minutes 19
seconds west along the east line of section 8,
a distance of 990.43 feet to the southeast
comer of the northeast quarter of the
nrotheast quarter Of section 8;

Thence south 37 degrees 19 minutes 09
seconds west, a distance of 1,659.60 feet;

Thence south 51 degrees 25 minutes 26
seconds west, a distance of 550.00 feet;

Thence north 74 degrees 15 minutes 25
seconds west, a distance of 1,267.56 feet to
the center of section 8;

Thence north 0 degrees 11 minutes 25
seconds east, a distance of 2,641.05 feet to the
north quarter comer of section 8;

Thence south 89 degrees 57 minutes 44
seconds east, a distance of 1,325.86 feet to the
southwest comer of the southeast quarter of
the southeast quarter of section 5;

Thence north 0 degrees 03 minutes 00
seconds west, a distance of 1,320.47 feet to
the northwest corner of the southeast quarter
of the southeast quarter of section 5;

Thence south 89 degrees 57 minutes 37
seconds east, a distance of 1,325.25 feet to the
northeast corner of the southeast quarter of
the southeast quarter;

Thence north 0 degrees 04 seconds west, a
distance of 1,320.42 feet to the east one-
quarter corner of section 5;

Thence south 89 degrees 57 minutes 15
seconds east, a distance of 1,324.79 feet to the
southwest corner of the southeast quarter of
the northwest quarter of section 4;

Thence north 0 degrees 02 minutes 07
seconds west, a distance of 1,320.96 feet to
the northwest comer of the southeast quarter
of the northwest quarter of section 4;

Thence south 89 degrees 58 minutes 38
seconds east, a distance of 1,325.74 feet to the
northeast corner of the southeast quarter of
the northwest quarter of section 4;

Thence north 0 degrees 00 minutes 21
seconds east, a distance of 1,321.48 feet to the
point of beginning.

Section 17: The north half of the northeast
quarter; the southwest quarter of the
northeast quarter; the west half, expecting
that portion lying west of the San Pedro
River.

Section 18: The southeast quarter; the east
half of the southwest quarter, excepting that
portion lying north and west of the San Pedro
River.

Section 19: Lots 1, 2, and 3, excepting that
portion lying west of the San Pedro River.

Section 20: Lots 3 and 4.
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Parcel C (2)
Parcels 28, 37, 62, 63, 64, 65 and 66, as

shown on survey entitled "Amended Plat
Palominas Ranches, Unit II," in sections 3, 4.
9, 10, 17 and 20, Township 24 South, Range 22
East of the Gila and Salt River Base and
Meridian, Cochise County, Arizona, and
recorded in Book 3 of Surveys at pages 19,
19A, 19B and 19C, Cochise County Records.

Parcel D

Parcel D(1)
That portion of the southeast quarter of the

southeast quarter of section 29, Township 18
South, Range 21 East of the Gila and Salt
River Base and Meridian, Cochise County,
Arizona, described as follows:

Beginning 55 rods west of the northeast
comer of the southeast quarter of the
southeast quarter

Thence west 25 rods;
Thense south 80 rods;
Thence east 25 rods;
Thence northeasterly to the Point of

Beginning.

Parcel D (2)
That portion of the northeast quarter of the

ioutheast quarter of section 29, Township 18
South, Range 21 East of the Gila and Salt
River Base and Meridian, Cochise County,
Arizona described as follows:

Beginning 45 rods west of the northeast
comer of the southeast quarter

Thence west 35 rods;
Thence south 80 rods;
Thence east 25 rods;
Thence northeasterly to the Point of

Beginning.

Parcel D (3)
Lot 8 in the southeast quarter of the

northeast quarter of section 32, Township 18
South, Range 21 East of the Gila and Salt
River Base and Meridian, Cochise County,
Arizona.

Parcel D (4)
That portion of Lot 1, or the northeast

quarter of the northeast quarter of section 32.
Township 18 South, Range 21 East of the Gila
and Salt River Base and Meridian, Cochise
County, Arizona, described as follows:

Beginning at the southeast comer of thesouth half of the northeast quarter of the
northeast quarter,

Thence north 630.90 feet:
Thence north 72* 060 west, 94.08 feet;
Thence west 1229.99 feet;
Thence south 40 rods;
Thence east 80 rods to the POINT OF

BEGINNING.

Parcel D (5)
That portion of the northwest quarter of the

northeast quarter of the northeast quarter of
section 32, Township 18 South, Range 21
West of the Gila and Salt River Base and
Meridian, Cochise County, Arizona,
described as follows:

Beginning at the northwest corner of the
northeast quarter of the northeast quarter;

Thence south 40 rods;
Thence east 25 rods;
Thence north 263.95 feet;
Thence north 72* 06' west, 393.94 feet;

Thence north 17' 54' east, 120 feet:
Thence south 72" 06, east, 355.18 feet;
Thence north 269.95 feet;
Thence west 25 rods to the Point of

Beginning;
Except that portion, if any, lying within the

following:
A portion of the northeast quarter of the

northeast quarter of section 32, Township 18
South, Range 21 East of the Gila and Salt
River Base and Meridian, Cochise County,
Arizona, more particularly described as
follows:

Beginning at the northeast comer, whence
the northeast comer of section 32 bears north
73 ° 26' east, 946.8 feet,

Thence south 63.05 feet to intersect the
center line of bridge at north 72' 06' west,
28.98 feet from the center line of West Main
Pier;

Thence south 63.05 feet to the southeast
comer of this parcel;

Thence north 72* 06' west, 393.94 feet to the
southwest comer of this parcel;

Thence north 17' 54' east, 120.0 feet to the
northwest comer of this parcel;

Thence south 720 06' east, 355.18 feet to the
Place of Beginning.

Parcel D (6)
Lots 5, 6, 9 and 10, section 33, Township 18

South, Range 21 East of the Gila and Salt
River Base and Meridian, Cochise County,
Arizona; Except the northern 264.32 feet and
a 60' by 60' wellsite.

Parcel D (7)
Lots 1, 2, 7 and 8, section 33, Township 18

South, Range 21 East of the Gila and Salt
River Base and Meridian, Cochise County,
Arizona, according to G.L.O. Survey dated
March 15, 1900 in the records of the Bureau of
Land Management, being the same as Patents
recorded in Book 16 of Deeds of Real Estate,
page 483 and Book 69 of Deeds of Real Estate,
page 157, records of Cochise County, Arizona,
which described said land as the northwest
quarter of the northeast quarter, the northeast
quarter of the northeast quarter, and Lots 1
and 2;

Except the north 825 feet thereof.

Parcel E
Township 23 South, Range 22 East.

Section 21, EY2NEY4, SWY4NEY4.

Parcel F
Township 23 South, Range 22 East,

Section 21, NW1/4.
Comprising 2,675 acres, more or less.

The exchange proposal involves all of
the exchange proponent's interest in the
surface and mineral estate of the private
lands andthe surface and mineral estate
of the public lands. The exchange is
consistent with the Bureau's land use
planning objectives.

Lands to be transferred from the
United States will be subject to the
following reservations, terms and
conditions:

1. A right-of-way for ditches and
canals constructed by the authority of
the United States, Act of August 30,
1890, 26 Stat. 391, 43 U.S.C. 945.

2. Right-of-way AR-024000 to Arizona
Public Service Company for electric
transmission line purposes.

3. Right-of-way AR-010913 to El Paso
Natural Gas Company for natural gas
pipeline purposes.

4. Right-of-way PHX-086584 to
Maricopa County Municipal Water
Conservation District.

5. All valid existing rights.

The lands to be acquired by the
United States from Deputy Partners
shall be subject to certain easements,
permits, and other encumbrances
detailed in Schedule B of the following
TransAmerica Title Insurance Policies:
F-830288, F-830287, F-830307, F-830514,
F-830515, and F-830516.

In accordance with the regulations of
43 CFR 2201.1(b), publication of this
Notice shall segregate the affected
public lands from appropriation under
the public land laws, including the
mining law, and from any subsequent
land exchange proposals filed by any
proponent other than Deputy Partners or
their nominee.

This Notice shall also, inaccordance
with 43 CFR 2201.1(b), segregate any
and all reserved Federal interest in the
offered (non-federal surface) lands from
appropriation under the mining laws.
This segregation shall terminate two
years from the date of this publication
or as of the date specified in an opening
order published in the Federal Register.

The segregation of the described selected
lands shall terminate upon inssuance of a
document conveying title to such lands or
upon publication in the Federal Register of a
notice of termination of the segregation, or
the expiration of two years from the date of
publication, whichever occurs first.

The appraised value of the offered and
selected lands are not equal. A cash
equalization payment shall be made by
Deputy Partners in accordance with 43 CFR
2201.5(c)(2).

For a period of forty-five (45) days from the
date of publication of this notice in the
Federal Register, interested parties may
submit comments to the Phoenix District
Manager, Bureau of Land Management, 2015
West Deer Valley Road, Phoenix, Arizona
85027. Objections will be reviewed by the
State Director who may sustain, vacate, or
modify this realty action. In the absence of
any objections, this realty action will become
the final determination of the Department of
the Interior.
Paul 1. Buff,
Acting District Manager.

Date: August 26, 1987.
[FR Doc. 87-19999 Filed 8-31-87; 8:45 am]
BILLING CODE 4310-32-M
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INM-010-07-4112-01]

District Advisory Council Meeting;
Albuquerque District, NM

AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice of district advisory
council meeting.

SUMMARY: The Bureau of Land
Management's Albuquerque District
Advisory Council will meet on
September 21 and September 22, 1987.

On September 21, the Council will
meet at 10:00 a.m. at the Post Office in
Lindreth, New Mexico to begin a field
tour of BLM roads in the Lindreth and
Largo Canyon Areas. The tour will
conclude in Farmington, New Mexico at
5:00 p.m.

On September 22, the Council will
meet at San Juan College in Farmington
in the Sun Dining Hall at 8:30 a.m.
Topics to be discussed include possible
recommendations on the BLM's road
policy and review the Wild Rivers
Recreation Area Management Plan.

Members of the public wishing to
accompany the Council on the tour must
provide their own transportation. Time
will be made available for public
comments at the September 22 meeting.

The Albuquerque District Advisory
Council is managed in accordance with
the Federal Land Policy and
Management Act of 1979. Minutes of the
meeting will be made available for
review within 30 days following the
meeting. For additional information,
contact Alan Hoffmeister, Public Affairs
Specialist, 435 Montano NE.,
Albuquerque, New Mexico 87107, (505)
766-4504.
Michael Reitz,
Acting District Manager.

IFR Doc. 87-20035 Filed 8-31--87; 8:45 am]
BILLING CODE 4310-F-M

[UT-920-07-4121-10]

Uinta Southwestern Utah Regional
Coal Team Meeting; Utah and
Colorado

AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice of Regional Coal Team
Meeting and availability of long range
coal market analysis for the Uinta
Southwestern Utah Coal Region.

SUMMARY: In accordance with the
responsibility outlined in the Federal
Coal Management regulations (43 CFR
Part 3400), the Regional Coal Team for
the Uinta Southwestern Utah Federal
Coal Production Region will hold a
meeting to review and discuss the status

and need for new Federal Coal Leasing
and method of leasing, long range coal
market analysis for the Region, draft
data adequacy standards, and to discuss
other related matters, if any.

The Regional Coal Team is also
requesting public comment on subjects
to be discussed at the meeting. A copy
of the Uinta Southwestern Utah Region
Long Range Coal Market Analysis is
available from the BLM State Office,
Public Room in Utah (Salt Lake City)
and Colorado (Denver).
DATE: The Regional Coal Team will meet
on October 27, 1987, at 9:00 am.
ADDRESS: The meeting will be held at
the Salt Lake Sheraton Hotel, Salon I,
255 South West Temple, Salt Lake City,
Utah. Any written comments on the
subject to be covered should be
provided the BLM State Director, Utah,
by October 20, 1987.
FOR FURTHER INFORMATION CONTACT:
Max Nielson, Uinta Southwestern Utah
Project Manager, Utah State Office, 324
South State Street, Suite 301, Salt Lake
City, Utah 84111-2303, telephone (801-
524-3004).
SUPPLEMENTARY INFORMATION: The
meeting will introduce new members of
the recently chartered Regional Coal
Team and will discuss recent trends in
the region concerning coal leasing and
focus on effectively meeting future
leasing needs.
Ronald G. Robison,
State Director, Utah.
[FR Doc. 87-19998 Filed 8-31-87; 8:45 am]
BILLING CODE 4310-DO-M

National Park Service

National Register of Historic Places;
Pending Nominations .

Nominations for the following
properties being considered for listing in
the National Register were received by
the National Park Service before August
22, 1987. Pursuant to § 60.13 of 36 CFR
Part 60 written comments concerning the
significance of these properties under
the National Register criteria for
evaluation may be forwarded to the
National Register, National Park
Service, U.S. Department of the Interior,
Washington, DC 20243. Written
comments should be submitted by
September 16, 1987.
Amy Schlagel,
Acting Chief of Registration, National
Register.

FLORIDA

Leon County
Tallahassee, Johnson-Carter House, 800 N.

Calhoun St.

Pinellas County

Largo, Johnson, Louis, Building, 161 First St..
SW.

IDAHO

Adams County

Council, Adams County Courthouse (County
Courthouses in Idaho MPS), Michigan St.

Jerome County

Jerome, Jerome County Courthouse (County
Courthouses in Idaho MPS), N. Lincoln

Power County

American Falls, Power County Courthouse
(County Courthouses in Idaho MPS),
Bannock Ave.

Washington County

Weiser, Washington County Courthouse
(County Courthouses in Idaho MPS), E.
Court St.

IOWA

Dallas County

Eartham vicinity, Wilson, John, House
(Legacy in Stone: The Settlement Era of
Madison County, Iowa TR), S side 1-80

Madison County

Earlham vicinity, Early, John and Elizabeth
McMurn, House (Legacy in Stone: The
Settlement Era of Madison County, Iowa
TR), 1 mi. S of G31 between P53 & P57

Earlham vicinity, Ford, W T., House (Legacy
in Stone: The Settlement Era of Madison
County, Iowa TR), 2 mi. S of Earlham

Earlham vicinity, Henderson, Daniel and
Nancy Swoford, House (Legacy in Stone:
The Settlement Era of Madison County,
Iowa TB), 8 mi. S of Earlham on P57

Eariham vicinity, McQuie, Peter and Isabelle
McCulloch, Milkhouse (Legacy in Stone:
The Settlement Era of Madison County,
Iowa TR), SW of Earlham

Earlham vicinity, Seerley, William, Stone
Building (Legacy in Stone: The Settlement
Era of Madison County, Iowa TRI, SE of
Earlham

Earlham vicinity, Stone, James Allen, Barn
(Legacy in Stone: The Settlement Era of
Madison County, Iowa TR), 22 mi. SE of
Earlham

Earlham vicinity, Wilson, Seth and Elizabeth,
House (Legacy in Stone: The Settlement
Era of Madison County, Iowa TR), SE of
Earlham

Peru vicinity, Ogburn, William, House
(Legacy in Stone: The Settlement Era of
Madison County, Iowa TR), 11 mi. N of E.
Peru

Peru, Reed Quarry (Legacy in Stone: The
Settlement Era of Madison County, Iowa
TR), CR C68, W city limits of Peru

St. Charles vicinity, Holmes, John S. and
Elizabeth Beem, Barn (Legacy in Stone:
The Settlement Era of Madison County,
Iowa TB), CR G50, 1 mi. S.

St. Charles vicinity, Queen, Hogan and
Martha A. Runkle, House (Legacy in Stone:
The Settlement Era of Madison County,
Iowa TR), 5 mi. W of St. Charles on CR C50

Winterset vicinity, Armstrong, George and
Susan Guiberson, House (Legacy in Stone:
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The Settlement Era of Madison County,
Iowa TR) 2V2 mi. N of Winterset on G4R

Winterset vicinity, Bevington, C. D. and Eliza
Heath, Privy (Legacy in Stone: The
Settlement Era of Madison County, Iowa
TR), 805 S. Second Ave.

Winterset vicinity, Drake, John and Amanda
Bigler, House (Legacy in Stone: The
Settlement Era of Madison County, Iowa
TR), 11 mi. W of Winterset on IA 92

Winterset vicinity, Duff Barn (Legacy in
Stone: The Settlement Era of Madison
County, Iowa TR), N of Winterset on US
169

Winterset vicinity, Duncan, John E., House
(Legacy in Stone: The Settlement Era of
Madison County, Iowa TR), 1/2 mi. S of
Winterset of P69

Winterset vicinity, Evans, Henry and
Elizabeth Adkinson, House (Legacy in
Stone: The Settlement Era of Madison
County, Iowa TR), /2 mi. E of US 169 on CR
G50

Winterset vicinity, Macumber, John Andrew
and Sara, Ice House (Legacy in Stone: The
Settlement Era of Madison County, Iowa
TR), On G53 1 V mi. E of jct. with P69

Winterset vicinity, McDonald House (Legacy
in Stone: The Settlement Era of Madison
County, Iowa TB), W of Winterset off IA 92

Winterset vicinity, Nichols, William Anzi,
House (Legacy in Stone: The Settlement
Era of Madison County, Iowa TR), E of
Winterset of IA 92

Winterset vicinity, Schnellbacher, John and
Fredericka, House (Legacy in Stone: The
Settlement Era of Madison County, Iowa
TR), C47, 1 V mi. E of jct. with P53

Winterset vicinity, Seymour Church House
(Legacy in Stone: The Settlement Era of
Madison County, Iowa TR), US 169

Winterset vicinity, Smith, Hiram C., House
(Legacy in Stone: The Settlement Era of
Madison County, Iowa TR), 6 mi. W of
Winterset on IA 92

Winterset vicinity, Smith, Hiram C, Milking
Shed (Legacy in Stone: The Settlement Era
of Madison County, Iowa TRi, 6 mi. W of
Winterset on IA 92

Winterset, Hornback, Emily, House (Legacy
in Stone: The Settlement Era of Madison
County, Iowa TR), 605 N. First St.

Winterset, Shriver, William R. and Martha
Foster, House (Legacy in Stone: The
Settlement Era of Madison County, Iowa
TR), 616 E. Court Ave.

Winterset, Sprague, Brown, and Knowlton
Store (Legacy in Stone: The Settlement Era
of Madison County, Iowa TB), First & Court

Winterset, Vawter, J. G. and Elizabeth S.,
House (Legacy in Stone: The Settlement
Era of Madison County, Iowa TR), 223 S.
First St.

Winterset, White, Munger and Co. Store
(Legacy in Stone: The Settlement Era of
Madison County, Iowa TR), 102 W. Court

NEVADA

Carson (Independent City)

Buildings (DeLongchamps, Frederick J,
Architecture TB), Carson St.

Clark County,

Las Vegas, Railroad Cottage Historic District
(Properties Associated with the Son Pedro,
Los Angeles, and Salt Lake Railroad TB),
601-629 S. Casino Center

NORTH CAROLINA

Cumberland County
Fayetteville, Orange Street School, 500 blk. of

Orange St., jct. of Orange & Chance Sts.

NORTHERN MARIANA ISLANDS

Island of Saipan

Chalan Galaide

OHIO

Cuyahoga County

Cleveland, Cleveland Municipal Stadium,
Erieview Dr.

Ottawa County
Marblehead, Clemons, Alexander, House, 133

Clemons St.

Stark County

East Canton, Werner Inn, 131 E. Nassau St.

Summit County
Akron, Border, Byron R., House, 1041 W.

Market St.

TEXAS

Brazos County

Bryan, Allen Academy Memorial Hall (Bryan
MRA), 1100 blk. Ursuline

Bryan, Allen Block (Bryan MRA), 400-422 N.
Main

Bryan, Allen, R.O., House-Allen Academy
(Bryan MRA), 1120 Ursuline

Bryan, Armstrong House-Allen Academy
(Bryan MRA), 1200 Ursuline

Bryan, Astin, R.Q., House (Bryan MRA), 508
W. Twenty-sixth

Bryan, Blazek, W.., House (Bryan MRA), 409
W. Thirtieth

Bryan, Bryan Compress and Warehouse
(Bryan MRA), 911 N. Bryan

Bryan, Bryan Ice House (Bryan MRA), 107 E.
Martin Luther King

Bryan, CSPS Lodge-Griesser Bakery (Bryan
MRA), 304 N. Logan

Bryan, Chance, James 0., House (Bryan
MRA], 102 S. Parker

Bryan, East Side Historic District (Bryan
MRA), Roughly bounded by Houston,
Twenty-ninth, Haswell, and E. Thirtieth
Sts.

Bryan, Edge, Eugene, House (Bryan MRA),
609 S. Ennis

Bryan, English-Dansby House (Bryan MRA),
204 W. Twenty-eighth

Bryan, English-Poindexter House (Bryan
• MRA), 206 W. Twenty-eighth

Bryan, First Baptist Church (Bryan MRA),
201 S. Washington

Bryan, First National Bank and Trust
Building (Bryan MRA), 120 N. Main

Bryan, First State Bank and Trust Building
(Bryan MRA), 100 W. Twenty-fifth

Bryan, Higgs, Walter., House (Bryan MBA),
609 N. Tabor

'Bryan, House At 1401 Baker (Bryan MRA),
1401 Baker

Bryan, House at 109 N. Sterling (Bryan
MRA), 109 N. Sterling

Bryan, House at 407 N. Parker (Bryan MRA),
407 N. Parker

Bryan, House at 600 N. Washington (Bryan
MRA), 600 N. Washington

Bryan, House at 603 E. Thirty-first (Bryan
MRA), 603 E. Thirty-first

Bryan, House at 604 E. Twenty-seventh
(Bryan MRA), 604 E. Twenty-seventh

Bryan, Humpty Dumpty Store (Bryan MRA).
218 Bryan

Bryan, Jenkins, Edward!., House (Bryan
MRA), 607 E. Twenty-seventh

Bryan, Jones, ].M, House (Bryan MRA), 812
S. Ennis

Bryan, Kemp, E.A., House (Bryan MRA), 606
W. Seventeenth

Bryan, McDougal-Jones House (Bryan MRA),
600 E. Twenty-seventh

Bryan, Moore House (Bryan MRA), 500 E.
Twenty-fifth

Bryan, Noto House (Bryan MRA), 900 N.
Parker

Bryan, Oliver, Dr. William Holt, House
(Bryan MRA), 602 W. Twenty-sixth

Bryan, Parker Lumber Company Complex
(Bryan MRA), 419 N. Main

Bryan, Parker, Milton, House (Bryan MRA),
200 S. Congress

Bryan, Sausley House (Bryan MRA), 700 N.
Washington

Bryan, Sinclair Station, (Old) (Bryan MRA),
507 S. Texas

Bryan, Smith-Barron House (Bryan MRA),
100 S. Congress

Bryan, St. Andrew's Episcopal Church (Bryan
MRA), 217 W. Twenty-sixth

Bryan, St. Anthony's Catholic Church (Bryan
MBA), 306 S. Parker

Bryan, Stone, Roy C., House (Bryan MRA),
715 E. Thirty-first

Bryan, Zimmerman, Minnie Zulch, House
(Bryan MRA), 308 N. Washington

The 15-day commenting period for the
following property has been waived in
order to assist in the buildings
preservation.

NEW YORK

New York County

New York, United States Courthouse, 40
Foley Square

[FR Doc. 87-19938 Filed 8-31-87; 8:45 am]
BILLING CODE 4310-70-M

Intent To Negotiate Concession
Permit; Teton Boating Co., Inc.

Pursuant to the provisions of section 5
of the Act of October 9, 1965 (79 Stat.
969; 16 U.S.C. 20), public notice is hereby
given that sixty (60) days after the date
of publication of this notice, the
Department of the Interior, through the
Director of the National Park Service,
proposes to negotiate a concession
permit with Teton Boating Company,
Inc. authorizing it to provide boat
transportation and boat rental services
for the public at Grand Teton National
Park, Wyoming for a period of five (5)
years from January 1, 1987, through
December 31, 1991.

This permit renewal has been
determined to be categorically excluded
from the procedural provisions of the
National Environmental Policy Act and
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no environmental document will be
prepared.

The foregoing concessioner has
performed its obligations to the
satisfaction of the Secretary under an
existing contract which expired by
limitation of time on December 31, 1986,
and therefore, pursuant to the Act of
October 9, 1965, as cited above, is
entitled to be given preference in the
renewal of the permit and in the
negotiation of a new permit as defined
in 36 CFR 51.5.

The Secretary will consider and
evaluate all proposals received as a
result of this notice. Any proposal,
including that of the existing
concessioner, must be postmarked or
hand delivered on or before the sixtieth
(60th) day following publication of this
notice to be considered and evaluated.

Interested parties should contact the
Regional Director, Rocky Mountain
Region, P.O. Box 25287, Denver,
Colorado 80225, for information as to the
requirements of the proposed permit.
Jack W. Neckels,
Acting Regional Director, Rocky Mountain
Region.
Date July 9,1987.
[FR Doc. 87-20009 Filed 8-31-87; 8:45 am]
BILLING CODE 4310-70-

(A1S (GUIS-S)i

Gulf Islands National Seashore;
Advisory Committee Meeting

July 29, 1987
AGENCY: National Park Service, Gulf
Islands National Seashore, Interior.
ACTION: Notice of advisory commission
meeting.

SUMMARY: Notice is hereby given in
accordance with the Federal Advisory
Commission Act that a meeting of the
Gulf Islands National Seashore
Advisory Commission will be held at
2:00 p.m., at the following location and
date.
DATE: September 22, 1987.
ADDRESS: William Colmer Visitor
Center, Davis Bayou, Ocean Springs,
Mississippi.
FOR FURTHER INFORMATION CONTACT:
Mr. Jerry Eubanks, Superintendent, Gulf
Islands National Seashore, P.O. Box 100,
Gulf Breeze, Florida 32561, Telephone:
(904) 932-6316.
SUPPLEMENTARY INFORMATION.

The purpose of the Gulf Islands
National Seashore Advisory
Commission is to consult and advise
with the Secretary of the Interior or his
designee on matters of planning and
development of Gulf Islands National

Seashore. The members of the Advisory
Commission are as follows:
Mrs. Courtney Blossman, Chairman

(Mississippi)
Mr. Gorden D. Allen (Mississippi)
Mr. George Byars (Mississippi)
Mr. Lloyd Caillavet (Mississippi)
Dr. Ed Cake (Mississippi)
Mr. William H. Creel, Sr. (Mississippi)
Mr. Bill Davis (Mississippi)
Mr. Paul Delcambre, Sr. (Mississippi)
Ms. Betty S. Goodwin (Mississippi]
Mrs. Leewynn Hodges (Mississippi)
Mrs. Sara McGehee (Mississippi)
Mr. James E. Walker, Sr. (Mississippi)
Mrs. Lois Anderson (Florida)
Mr. Sherman Barnes (Florida)
Mr. J. Earle Bowden (Florida)
Mr. Lamar B. Cobb (Florida)
Mr. Paul A. Daniel (Florida)
Mrs. Betty Gerritz (Florida)
Mr. Michael Mitchell (Florida)
Mrs. Dianne Rittenhouse (Florida)
Mr. Roger Taylor Robinson (Florida)
Mr. Walter Francis Spence (Florida)
Mr. Britton Stamps (Florida)
Mr. Vince Whibbs (Florida)

The matters to be discussed at this
meeting will include:

(1) The status of Park development
plans.

(2) Resource Management and
Research Projects update.

(3) Channel maintenance projects.
The meeting will be open to the

public. However, facilities and space for
accommodating members of the public
are limited and it is expected that not
more than 25 persons will be able to
attend. Any member of the public may
file with the commission a written
statement concerning the matters to be
discussed. Written statements may also
be submitted to the Superintendent at
the address above. Minutes of the
meeting will be available at Park
Headquarters for public inspection
approximately 4 weeks after the
meeting.
Robert M. Baker,
Regional Director, Southeast Region.
Date: August 13, 1987.
[FR Doc. 87-20010 Filed 8-31-87; 8:45 am]
BILUNG CODE 4310-70-

INTERSTATE COMMERCE
COMMISSION
[No. MC-C-30038]

Petition for Declaratory Order;
Extension of Time to File Comments;
American Coach Lines, Inc.

AGENCY: Interstate Commerce
Commission.
ACTION: Extension of time to file
comments.

SUMMARY: By a decision served August
5, 1987, the Commission instituted a
proceeding to determine whether
incidental charter rights authorize
service entirely within the Washington,
DC, Metropolitan Area. Notice of the
action was published August 6, 1987, in
the Federal Register at 52 FR 29317, and
in the ICCRegister. The due date for
comments was set as September 8, 1987.
Pursuant to the request of the
Washington Metropolitan Area Transit
Commission, the time for filing
comments has been extended until
October 14, 1987.
DATE: Comments may be filed on or
before October 14, 1987.
ADDRESSES: Send an original and 10
copies of comments referring to No. MC-
C-30038 to: Office of the Secretary, Case
Control Branch, Interstate Commerce
Commission, Washington, DC 20423.

Send one copy of comments to each of
petitioner's representatives:
Leonard A. )askiewicz, 1730 M Street,

NW., Suite 501, Washington, DC 20036
Lawrence E. Lindeman, 805 King Street,

Suite 400, Alexandria, VA 22314
FOR FURTHER INFORMATION CONTACT:.

James L Brown, (202) 275-7898
or

Andrew L. Lyon, (202) 275-7691
By the Commission, Paul H. Lamboley,

Acting Chairman.
Noreta R. McGee,
Secretary.
[FR Doc. 87-20068 Filed 8-31-87; &45 am]
BILLING CODE 7035-01-M

DEPARTMENT OF LABOR

Office of the Secretary

Office of Administrative Law Judges,
Amended Procedures for Internal
Handling of Complaints of Misconduct
or Disability

AGENCY. Office of Administrative Law
Judges, Office of the Secretary, Labor.
ACTION: Notice of revision of amended
procedures for internal handling of
complaints of misconduct or disability.

SUMMARY: Notice is given of revision of
the amended procedures for the internal
handling of complaints of judicial
misconduct or'disability on the part of
Department of Labor Administrative
Law judges through the establishment of
an Advisory Committee. Notice was
originally published in the Federal
Register on May 22, 1981 (46 FR 28050);
and as amended on July 5, 1983 (48 FR
30843).
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EFFECTIVE DATE: September 1, 1987.
FOR FURTHER INFORMATION CONTACT:
John Vittone, Associate' Chief Judge,
Office of Administrative Law Judges,
1111 20th Street, NW., Washington, DC
20036, Phone 202-653-5057.
SUPPLEMENTARY INFORMATION: The
Amended Procedures for Internal
Handling of Complaints of Misconduct
or Disability on the part of Department
of Labor Administrative Law Judges are
revised in order to accommodate the
protocol to changes in the number, size
and location of our regional or satellite
offices. The revision is set forth below.

Subsection 1. of the Procedures
section is revised to read as follows:

1. On receipt of one or more written
complaints of misconduct or disability
of any DOL Administrative Law Judge,
or upon his own written charge of
misconduct or disability, the Chief Judge
shall refer such complaint(s) or charge
for limited informal inquiry to an
Advisory Committee of three members
appointed by him for the particular
inquiry from a panel of six judges
elected for a term of one year by the
DOL Administrative Law Judges other
than those who may elect panels in
regional offices as hereinafter provided.
The judge complained of or charged
shall have the right to object to any one
or more members of the Committee, in
which case such member(s) shall be
replaced by one or more judges selected
by the Chief Judge from the elected
panel.

The Judges in each Regional Office
having on its roster ten (10) or more
judges in addition to its District Chief
Judge (e.g., San Francisco, Cincinnati,
and Fort Lauderdale), shall elect a panel
of three (3) of its judges from which the
Chief Judge shall, in appropriate
circumstances and in the manner
described above, appoint two (2) judges
to serve as a Regional Advisory
Committee to function with respect to
complaints or charges of misconduct or
disability of Administrative Law Judges
in such office. A judge elected to any
panel (Headquarters or Regional) shall
serve thereon for one (1) year or until
his/her successor is elected. No District
Chief Judge may serve on any panel.

Complaints or charges of misconduct
or disability on the part of any
Administrative Law Judge employed in a
regional or satellite office having less
than ten (10] judges (other than the
District Chief judge) on its roster shall
be referred, as appropriate, to the
(Headquarters] Advisory Committee.
Publication in Final

Notice of proposed rule making has
not been published in the Federal

Register as the procedure established
herein is a rule of agency practice for
which notice and comment is not
required. See 5 U.S.C. 553(b](A).

For the reasons set out in the
preamble, the'Amended Procedures for
Internal Handling of Complaints of
Judicial Misconduct are revised as
hereinabove set forth.

Signed at Washington, DC on this 19th day
of August, 1987.
Nahum Litt,
ChiefJudge.
IFR Doc. 87-20071 Filed 8-31-87; 8:45 am]
BILLING CODE 4510-20-

Agency Recordkeeping/Reporting
Requirements Under Review by the
Office of Management and Budget

Background

The Department of Labor, in carrying
out its responsibilities under the
Paperwork Reduction Act (44 U.S.C.
Chapter 35), considers comments on the
reporting and recordkeeping
requirements that will affect the public.
List of Recordkeeping/Reporting
Requirements Under Review

As necessary, the Department of
Labor will publish a list of the Agency
recordkeeping/reporting requirements
under review by the Office of
Management and Budget (OMB) since
the last list was published. The list will
have all entries grouped into new
collections, revisions, extensions, or
reinstatements. The Departmental
Clearance Office will, upon request, be
able to advise members of the public of
the nature of the particular submission
they are interested in. Each entry may
contain the following information:

The Agency of the Department issuing
the recordkeeping/reporting
requirement.

The title of the recordkeeping/
reporting requirement.

The title of the recordkeeping/
reporting requirement.

The OMB and Agency identification
numbers, if applicable.

How often the recordkeeping/
reporting requirement is needed.

Who will be required to or asked to
report or keep records.

Whether small businesses or
organizations are affected.

An estimate of the total number of
hours needed to comply with the
recordkeeping/reporting requirement.

The number of forms in the request for
approval, if applicable.

An abstract describing the need for
and uses of the information collection.

Comments and Questions
Copies of the recordkeeping/reporting

requirements may be obtained by calling
the Departmental Clearance Officer,
Paul E. Larson, telephone (202) 523-6331.
Comments and questions about the
items on this list should be directed to
Mr. Larson, Office of Information
Management, U.S. Department of Labor,
200 Constitution Avenue, NW, Room N-
1301, Washington, DC 20210. Comments
should also be sent to the Office of
Information and Regulatory Affairs,
Attn: OMB Desk Officer for (BLS/DM/
ESA/ETA/OLMS/MSHA/OSHA/
PWBA/VETS), Office of Management
and Budget, Room 3208, Washington, DC
20503 (Telephone (202) 395-6880).

Any member of the public who wants
to comment on a recordkeeping/
reporting requirement which has been
submitted to OMB should advise Mr.
Larson of this intent at the earliest
possible date.

Extension

Bureau of Labor Statistics

Permanent Mass Layoff and Plant
Closing Program

Reports 1-3 and Supplemental Employer
Information Report 1220-0090; BLS 428

Quarterly
State or local governments: businesses

or other for-profit organizations;
Federal agencies or employees; non-
profit institutions.

15,504 responses; 168,055.2 hours; 4
forms

Section 462(e) of the Job Training
Partnership Act states that the
Secretary of Labor develop and
maintain statistical data on
permanent mass layoffs and plant
closings, and publish a report
annually. These data will be used to
study the causes and effects of worker
dislocations.

Employment and Training
Administration

Interstate Arrangement for Combining
Employment and Wages 1205-0029;
ETA 586

Quarterly
State or local governments
53 respondents; 636 hours; 1 form
3304(a)(9)(B) of the I.R.C. of 1954

requires States to participate in
arrangement, as prescribed by the
Secretary of Labor, which provide for
the payment of UI benefits on the
basis of combining employment and
wages earned in two or more states.
This report is needed to measure the
scope and monitor the operation of
this program.
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Occupational Safety and Health
Administration

Ethylene Oxide
1218-0108
Recordkeeping; on occasion
Businesses or other for-profit; Federal

agencies or employees; Small
businesses or organizations

6453 respondents; 215,036 burden hours;
0 forms

This regulation requires employers to
establish and maintain accurate
records of exposure monitoring and
medical surveillance for employees
exposed to ethylene oxide (EtO).
These records will be used by
employers, employees, physicians and
the Government to ensure that
workplace exposure to EtO does not
adversely affect the health of
employees.

Signed at Washington, DC this 27th day of
August, 1987.
Paul E. Larson,
Departmental Clearance Officer.
[FR Doc. 87-20070 Filed 8-31-87; 8:45 am]
BILLING CODE 4810-26-M

Employment and Training
Administration

Investigations Regarding
Certifications of Eligibility To Apply for
Worker Adjustment Assistance; Al
Tech Specialty Steel Corp., et al.

Petitions have been filed with the
Secretary of Labor under section 221(a)
of the Trade Act of 1974 ("the Act") and
are identified in the Appendix to this
notice. Upon receipt of these petitions,
the Director of the Office of Trade
Adjustment Assistance, Employment
and Training Administration, has
instituted investigations pursuant to
section 221(a) of the Act.

The purpose of each of the
investigations is to determine whether
the workers are eligible to apply for
adjustment assistance under Title II,
Chapter 2, of the Act. The investigations
will further relate, as appropriate, to the
determination of the date on which total
or partial separations began or
threatened to begin and the subdivision
of the firm involved.

The petitioners or any other persons
showing a substantial interest in the
subject matter of the investigations may
request a public hearing, provided such
request is filed in writing with the
Director, Office of Trade Adjustment
Assistance, at the address shown below,
not later than September 11, 1987.

Interested-persons are invited to
submit written comments regarding the
subject matter of the investigations to
the Director, Office of Trade Adjustment
Assistance, at the address shown below,
not later than September 11, 1987.

The petitions filed in this case are
available for inspection at the Office of
the Director, Office of Trade Adjustment
Assistance, Employment and Training
Administration, U.S. Department of
Labor, 601 D Street NW., Washington,
DC 20213.

Signed at Washington, DC, this 24th day of
August 1987.
Glenn M. Zech,
Acting Director, Office of Trade Adjustment
Assistance.

APPENDIX

Petitioner Union/workers/firm Location Date Date of Petition Articles producedreceived petition

A Tech Specialty Steel Corp. (USOA) .................................................................................................................... Perrysburg. OH ..................... 8/24/87 7/29/87 20, 026 Steel.
Anchor Hocking/Newell Co. (AFGWU) ...................................................................................... Lancaster, OH ............... 8/24/87 8/17/87 20, 027 Tableware.
Dee Cee Apparel (Workers) ..................................................................................................................................... Hohenwald, TN ..................... 8/24/87 8/11/87 20, 028 Pants.
Grace Shoe Mfg. Co.. Inc. (Workers) ..................................................................................................................... Somersworth, NH ................. 8/24/87 8/6/87 20, 029 Shoes.
Holley Auto Div.-Colt Industries (Workers) ......................................................................................................... Pars TN ............................... 8/24/87 8/10/87 20, 030 Carburetors.
Imperial Knife Dv. (Company) ................................................................................................................................. Providence, RI ...................... 8/24/87 8/12/87 20, 031 Tableware.
N or Drilling Co. (Workers) ..................................................................................................................................... Lafayette, LA ........................ 8/24/87 8/13/87 20. 032 Oil and gas.
Sifco Industries (Company)...................................................................................................................................... Byesville, OH. .......... 8/24/87 8/10/87 20,033 Yokes and gears.
Switches, Inc. (Workers) ............................................................................................................................................ Leiters Ford, IN .................... 8/24/87 8/14/87 20,034 Auto, switches.
TMBR/Sharp Drilling (Workers) ............................................................................................................................... Midland, TX ........................... 8/24/87 8/12/87 20, 035 Oil and gas.
True-Weld Grating. Inc. (IUMSWSA) ....................................................................................................................... Pittsburgh, PA ....................... 8/21/87 8/11/87 20, 036 Steel Grating.

[FR Doc. 87-20072 Filed 8-31-87; 8:45 am]
BILUNG CODE 4510-30-M

[TA-W-19,671]

Affirmed Determination Regarding
Application for Reconsideration;
Hobart Corp., Dayton, OH

By an application dated July 27, 1987,
the International Union of Electronic
and Electrical Workers (IUE) requested
administrative reconsideration of the
Department of Labor's Notice of
Negative Determination Regarding
Eligibility to Apply for Worker
Adjustment Assistance on behalf of
former workers of Hobart Corporation,
Dayton, Ohio. The determination was
published in the Federal Register on July
21, 1987 (52 FR 27479).

The union claims that Hobart
Corporation is transferring the
production of food weighing scales from

Dayton to Taiwan. According to the
union, the transferred production will be
sold to Hobart's domestic customers.

Conclusion

After careful review of the
application, I conclude that the claim is
of sufficient weight to justify
reconsideration of the Department of
Labor's prior decision. The application
is, therefore, granted.

Signed at Washington, DC, this 21st day of
August, 1987.
Harold A. Bratt,
Deputy Director, Office of Program
Management, UIS.

[TA-W-19.6291

Dismissal of Application for
Reconsideration; J.E. Carter Energy &
Development Corp., Houston, TX

Pursuant to 29 CFR 90.18 an

application for administrative
reconsideration was filed with the
Director of the Office of Trade
Adjustment Assistance for workers at
J.E. Carter Energy & Development
Corporation, Houston, Texas. The
review indicated that the application
contained no new substantial
information which would bear
importantly on the Department's
determination. Therefore, dismissal of
the application was issued.

TA-W-19,629; J.E. Carter Energy &
Development Corp., Houston, TX
(August 25, 1987)

Signed at Washington, DC this 25th day of
August 1987.
Glenn M. Zech,
Acting Director, Office of Trade Adjustment
Assistance.
[FR Doc. 87-20014 Filed 8-31-87; 8:45 am]
BILLING CODE 4510-30-U
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[TA-W-19, 961]

Termination of Investigation;
Omnisport Inc. Woonsocket, RI

Pursuant to section 221 of the Trade
Act of 1974, an investigation was
initiated on July 27, 1987 in response to a
worker petition received on July 27, 1987
which was filed by the Amalgamated
Clothing and Textile Workers Union on
behalf of workers producing nylon and
wool athletic and award jackets at
Omnisport Incorporated, Woonsocket,
Rhode Island.

The petitioner, Mr. Steve Stycos,
union representative for workers at
Omnisport Incorporated, Woonsocket,
Rhode Island has requested that the
petition be withdrawn by letter,
received August 12, 1987. Consequently,
further investigation in this case would
serve no purpose; and the investigation
has been terminated.

Signed at Washington, DC, this 17th day of
August 1987.
Marvin M. Fooks,
Director, Office of Trade Adjustment
Assistance.
1FR Doc. 87-20075 Filed 8-31-87; am]
BILLING CODE 4510-30-

Determinations Regarding Eligibility to
Apply for Worker Adjustment
Assistance; Butler Uvestock Systems,
et al

In accordance with section 223 of the
Trade Act of 1974 (19 U.S.C. 2273] the
Department of Labor herein presents
summaries of determinations regarding
eligibility to apply for adjustment
assistance issued during the period
August 17, 1987-August 21, 1987

In order for an affirmative
determination to be made and a
certification of eligibility to apply for
adjustment assistance to be issued, each
of the group eligibility requirements of
section 222 of the Act must be met.

(1) That a significant number or
proportion of the workers in the
workers' firm, or an appropriate
subdivision thereof, have become totally
or partially separated,

(2) That sales or production, or both,
of the firm or subdivision have
decreased absolutely, and

(3) That increases of imports of
articles like or directly competitive with
articles produced by the firm or
appropriate subdivision have
contributed importantly to the
separations, or threat thereof, and to the
absolute decline in sales or production.

Negative Determinations

In each of the following cases the
investigation revealed that criterion (3]

has not been met. A survey of customers.
indicated that increased imports did not
contribute importantly to worker
separations at the firm.
TA-W-19,84" Butler Livestock Systems,

A Division of Butler Manufacturing
Co., Fort Atkinson, WI

TA-W-19,832 Midwest Carbide Corp.,
Keokuk, IA

In the following cases, the
investigation revealed that criterion (3)
has not been met for the reasons
specified.
TA-W-19,950; Federal Ore and

Chemical, Inc., (Formerly Federal
Bentonite Div. of Aurora
Industries), Culver, MN

U.S. imports of bentonite are
negligible.
TA-W-20,O05: Double E. Well Service,

St. Louis, MO
The workers' firm does not produce

an article as required for certification
under section 222 of the Trade Act of
1974.
TA-W-19,888; Central Oilfied Supply

Co., Wooster, OH
U.S. imports of pipe and tubing

declined absolutely in 1986 compared to
1985 and in the January through March
period of 1987 compared to the
corresponding 1986 period.
TA-W-19,911: American Acceptance

Corp., Norristown, PA
The workers' firm does not produce,

an article as required for certification
under section 222 of the Trade Act of
1974.
TA-W-19,888; Arco Oil and Gas Co.,

Div. of Arco Healdton Suboffice,
Healdton, OK

Increased imports did not contribute
importantly to workers separations at
the firm.
TA-W-19,962; Port Clyde Foods, Inc.,

Maine Container Div., Rockland,
ME

The investigation revealed that
criterion (2) has not been met. Sales or
production did not decline during the
relevant period as required for
certifications.
TA-W-20,000: Texas Gas Corp., Corpus

Christi
The workers' firm does not produce

an article as required for certification
under section 222 of the Trade Act of
1974.
TA-W-19,920; Simpson Timber Co.,

Columbia Door Div., Vancouver,
WA

U.S. imports of flush type wood doors
declined absolutely and relative to
domestic shipments in 1986 compared to

1985 and declined absolutely in the first
quarter of 1987 to the first quarter 1986.
TA- W-19,915; Eureka Pipe Line Co..

Parkersburg, WV
The workers' firm does not produce

an article as required for certification
under section 222 of the Trade Act of
1974.

TA-W-20,024 San Antonio Data
Processing, Inc., San Antonio, TX

The workers' firm does not produce
an article as required for certification
under section 222 of the Trade Act of
1974.

Affirmative Determinations

TA-W-19.869; WE. Stephens,
Watertown, TN

A certification was issued covering all
workers of the firm separated on or after
June 22, 1986.
TA-W-19,851; Gent. Manufacturing,

Inc., Plymouth, PA
A certification was issued covering all

workers of the firm separated on or after
June 24, 1986.
TA-W-19,817; Par Microsystems Corp.,

New Hartford, NY

A certification was issued covering all
workers of the firm separated on or after
June 4, 1986.
TA-W-19,960; Mobil Exploration and

Producing, Denver Division,
Denver, CO

A certification was issued covering all
workers of the firm separated on or after
June 25, 1986.
TA-W-19,819, Samco Sportswear,

Crosby, MN
A certification was issued covering all

workers of the firm separated on or after
June 1, 1986 and before June 15, 1987.
TA-W-19,823; Brooke vale

Manufacturing Co., Belle Vernon,
PA

A certification was issued covering all
workers of the firm separated on or after
March 1, 1987.
TA-W-19,848; E.F Johnson Co.,

Waseca, WI
A certification was issued covering all

workers of the firm separated on or after
June 19, 1986.
TA-W-19,853 Holly Dress Co.,

Non ticoke, PA

A certification was issued covering all
workers of the firm separated on or after
June 22, 1986.
TA-W-19,893; FPCO Oil and Gas Co.,

Houston, TX
A certification was issued covering all

workers of the firm separated on or after
July 1, 1986.
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TA-W-19,893A; FPCO Oil and Gas Co.,
Bakersfield, CA

A certification was issued covering all
workers of the firm separated on or after
July 1, 1986.
TA-W-19,893B; FPCO Oil and Gas Co.,

Denver, CO
A certification was issued covering all

workers of the firm separated on or after
July 1, 1986.

I hereby certify that the
aforementioned determinations were
issued during the period August 17,
1987-August 21, 1987. Copies of these
determinations are available for
inspection in Room 6434, U.S.
Department of Labor, 601 D Street, NW.,
Washington, DC 20213 during normal
business hours or will be mailed to
persons who write to the above address.

Dated: August 25, 1987.
Glenn M. Zech,
Acting Director Office of Trade Adjustment
Assistance.
[FR Doc. 87-20076 Filed 8-31-87; 8:45 am]
BILLING CODE 4510-30-M

Job Training Partnership Act; Debt
Collection; Guidance to States

AGENCY: Employment and Training
Administration, Labor.
ACTION: Notice of method of repayment
to recover misexpenditures.

SUMMARY: The Employment and
Training Administration of the
Department of Labor has issued
instructions to the States on the
recovery of misexpenditures under the
Job Training Partnership Act. The notice
is given to interested persons in order
that they may familiarize themselves
with the types of misexpenditures
requiring repayment in non-Federal
funds and the disposition of recoveries
from other less serious misexpenditures.
This guidance was provided in a
Training and Employment Guidance
Letter issued August 11, 1987 and
published at the end of this document.
EFFECTIVE DATE: August 11, 1987.
FOR FURTHER INFORMATION CONTACT.
Ms. Linda D. Kontnier, Chief, or James
Mac Donald, Division of Debt
Management, Office of Grants and
Contracts Management, Employment
and Training Administration,
Department of Labor, Room N4671, 200
Constitution Avenue, NW., Washington,
DC 20210. Telephone: (202) 535-0704.
SUPPLEMENTARY INFORMATION: On May
12, 1987, the Employment and Training
Administration of the Department of
Labor published in the Federal Register
a notice of a proposed Training and

Employment Guidance Letter on the
disposition of misexpended funds
recovered under the Job Training
Partnership Act. Interested parties were
invited to submit comments unitl June
11, 1987. This notice summarizes the
comments received and announces the
issuance of the Training and
Employment Guidance Letter.

Discussion of Comments

A total of eight replies were received.
They contained numerous comments in
response to the May 12, 1987, Federal
Register notice of the proposed guidance
letter. In their letters, recipients
expressed concerns about the policy and
the impact of its implementation.

The comments have been grouped into
six categories for purposes of analysis
and resolution:

(1) A number of recipients requested
additional guidance definition to enable
them to identify more precisely those
instances in which it is necessary to
remit misexpenditures to the
Department.

At this early stage of the ITPA
program, it is not possible to identify
every circumstance for which recovered
misexpenditures must be returned to the
Department. Recipients are referred to
sections 164(a) to 164(e)(1) of the Act,
the implementing regulations at 20 CFR
629.44, TEGL No. 6-84, and OMB
Circular A-128. These guidance
materials should be read within the
context of DOL's objectives as stated in
the background section. First, DOL is
committed to vigorous corrective action
in instances of serious violations or
illegal acts. At the same time, DOL is
equally committed to a conservation of
funds for program use. While there may
appear to be a dichotomy between the
two objectives, the long term prospects
of achieving the second objective is
enhanced by the enforcement of
sanctions in those instances in which
misexpenditures are due to serious
violations or illegal acts.

It will be the responsibility of
recipients to exercise judgment in
determining if the misexpenditure in
question should be categorized as a
serious violation or illegal act. While the
nature of some cases may be obvious,
others may require the recipient's best
judgment based on the available facts.
Such a judgment should reflect the
interests of responsible public policy
that is concerned with the integrity of
the recipient's employment and training
delivery system as a whole. While the
practical effect of a repayment on the
integrity of the delivery system may be
difficult to measure quantitatively,
experience has shown that it has both
an immediate and longterm effect.

There are no changes in the TEGL as
a result of these comments.
(2) Other commenters complained that

the net result of the policy will be to
reduce the resources available to
provide job training services. Relatedly,
one commenter argued that the policy
acts as a de facto reduction of the JTPA
grant which should be effectuated (only)
through legislative action. Section 164 of
the Act directs the repayment of
misexpenditures so that no further
legislative action is necessary.

When non-Federal funds are remitted
to the Department in settlement of a
debt, there is no reduction of JTPA funds
and therefore no reduction of the funds
available to provide job training
services. Only if JTPA funds are
remitted to the Department or if the
Secretary effects an allocations offset is
there a reduction of the resources
available to provide job training
services.

There are no changes in the TEGL as
a result of these comments.

(3) Some commenters suggested that
the three year limitation for
reprogramming be eliminated or
extended.

Section 161(b) of the Act states that,
"Funds obligated for any program year
may be expended by each recipient
during that program year and the two
succeeding program years ."

This is a standard limitation that the
Congress imposes on appropriations in
order to maintain control of public
funds. Short of amending the legislation,
there is no possibility of changing this
limitation.

There are no changes in the TEGL as
a result of these comments.

(4] A few commenters asked the
question whether there will be any
provision for repayment of
misexpenditures by a method other than
non-Federal funds.

The proposed TEGL directs recipients
to collect and repay only those amounts
associated with misexpenditures which
relate to the Department's first objective
of vigorous corrective action: serious
violations or illegal acts. There are no
provisions for repayment of these
misexpenditures by a method other than
non-Federal funds.

With respect to misexpenditures
which are not in the category of "serious
violations or illegal acts," the proposed
TEGL addresses only those situations in
which the subrecipient actually remits
non-Federal funds to the recipient. In
those instances, the recipient is to
reprogram the funds, subject to the 3
year expenditure limitation.

A phrase has been inserted in
paragraph seven to make clear that, in
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instances where the liability does not
arise under one of the serious
categories, the TEGL addresses only
those situations in which the recipient
has recovered non-Federal funds.

(5) One commenter complained that
the proposed policy requiring repayment
of non-Federal funds was more
restrictive than the law and the
regulations which the commenter said
"permit the use of other Federal funds to
repay debts."

In reference to repayment, section
164(e)(1) uses the phrase, "from funds
other than funds received under this
Act." Such a phrase does not make the
affirmative statement that other Federal
funds can be used to repay a JTPA
misexpenditure. It is the policy of ETA
not to accept other Federal funds in
payment of debts. To do otherwise
would be to encourage, or at least
condone, a type of offset that would
defeat the purposes of other Federal
programs.

There are no changes in the TEGL as
a result of this comment.

(6) One commenter asked if there was
a relationship between the
consideration of the four waiver factors
at 164(el(2)(A-D) of the Act and the
determination that a misexpenditure is
in the category of "serious violations or
illegal acts." There is no relationship
between the two. In the process of
responding to a request for waiver of the
recipient's liability for a subrecipient
misexpenditure, the Secretary reviews
the four factors in order to determine if
the recipient has demonstrated
substantial compliance with the factors.

In determining whether a
misexpenditure is in the category of
"serious violation or illegal act," a
recipient reviews the relevant
information available, using as
background guidance the references in
the TEGL, including sections 164(a) to
164(e)(1) of the Act, but not section
164(e)(2) which contains the four factors
that the Secretary uses in his
determination.

There are no changes in the TEGL as
a result of this comment.

Signed at Washington, DC, this 25th day of
August 1987.
Roger D. Semerad,
Assistant Secretary of Labor.

Date: August 11, 1987.

[Training and Employment Guidance
Letter No. 2-871

From: Roger D. Semerad, Assistant
Secretary of Labor.

Subject: Debt Collection Under the job
Training Partnership Act (JTPA).

1. Purpose

To provide States with instructions on
the method of repayment to recover
misexpenditures under the Job Training
Partnership Act.

2. References

Debt Collection Act of 1982 (31 U.S.C.
3701 et seq.); Federal Claims Collection
Standards (4 CFR Chapter II); Training
and Employment Guidance Letter
(TEGLJ No. 6-84; OMB Circular A-128;
Training and Employment Information
Notice (TEIN) No. 7-86.

3. Background

Training and Employment Information
Notice (TEIN) No. 7-86 was issued on
August 14, 1986, to address a very
narrow concern: Insuring consistency in
the Employment and Training
Administration's (ETA) response to
States' inquiries on how to handle
misspent JTPA funds recovered from
sub-recipients. Since the issuance of
TEIN No. 7-86, further consideration has
been given to two additional objectives:
(1) The reinforcement of the Department
of Labor's commitment to vigorous
corrective action in relation to instances
of serious violations or illegal acts and
(2) the conserving of funds for program
use.

4. Method of Repayment

Section 164(e)(1) of the Job Training
Partnership Act requires repayment
from non-JTPA funds where the
misexpenditure was due to "willful
disregard of the requirements of the Act,
gross negligence, or failure to observe
accepted standards of administration."

For those misexpenditures where the
liability arises from:

(1) "Willful disregard," "gross
negligence," or "failure to observe
accepted standards of administration,"
under section 164(e)(1);

(2) "Incidents of fraud, malfeasance,
misapplication of funds" or other serious
violations as defined in TEGL No. 6-84;
or

(3) "Illegal acts or irregularities"
which are required to be reported in
accordance with paragraphs 11.b.(4) and
12. of OMB Circular A-128,
it is ETA policy that non-Federal funds
must be remitted to the Department of
Labor and these amounts will not be
available for reprogramming; such funds
will revert to the U.S. Treasury. This
policy applies whether the
misexpenditure occurs at the recipient
orat any sub-recipient level. These
funds are to be remitted to:

U.S. Department of Labor,
Employment and Training

Administration, Office of Financial and
Administrative Management, Room N
4671, 200 Constitution Avenue, NW.,
Washington, DC 20210.

The letter of transmittal should
provide the following identifying
information:

Governor/Secretary Agreement
Number (Grant No.), program title,
program year to which the repayment
applies, sub-recipient name, sub-
recipient grant or contract number.

In those instances where the liability
does not arise under the above
categories and there has been a
repayment of non-Federal funds to the
recipient, the funds shall be
reprogrammed into the same JTPA
program an! title, provided this
reprogramming takes place during the
program year the funds were obligated
by DOL, or the two succeeding program
years.

Any funds remitted to ETA because
the three year availability period has
expired, must be remitted to the
Department of Labor at the above
address. Such funds will not be
available to the State for subsequent
drawdown or expenditure.

In those cases where non-Federal
funds are reprogrammed, documentation
relating to the repayment of the liability
and the reprogramming of the funds
should be maintained and available for
review during the compliance review
process.

5. Effective Date

This Training and Employment
Guidance Letter shall be effective as of
the date of issuance.

6. Rescission.

Training and Employment Information
Notice No. 7-86 is cancelled as of the
above effective date of this issuance.

7. Promulgation

The guidance contained in this letter
will be published in the Federal
Register. Copies of the TEGL are being
sent to State JTPA liaisons.

8. Inquiries

Questions concerning this guidance
letter should be directed to Linda
Kontnier or lames MacDonald on (202)
535-0704.

Expiration date: August 31, 1988.

[FR Doc. 87-20077 Filed 8-31-87: 8:45 am]

DILUNG COOE 4510-30-1
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NUCLEAR EGULATOR

NUCLEAR REGULATORY
COMMISSION

[Docket No. 50-293]

Environmental Assessment and
Finding of No Significant Impact;
Boston Edison Co.

The U.S. Nuclear Regulatory
Commission (the Commission) is
considering issuance of exemptions from
certain requirements of 10 CFR Part 50.
Appendix R, to the Boston. Edison
Company (BECo/licensee for the
Pilgrim Nuclear Power Station located at
the licensee's site in Plymouth County,
Massachusetts.

Environmental Assessment

Identification of the Proposed'Action

The proposed action would grant
exemptions from certain specific
requirements of Appendix R of 10 CFR
Part 50. Specifically exemptions were
requested from section 111.1 to the extent
that, "Emergency lighting units with at
least an S-hour battery power supply
shall be provided in all areas needed for
operation of safety shutdown equipment
and in access and egress routes
thereto.'

The exemption is responsive to the
licensees request dated April 1, 1987.

The Need for the Proposed Action

The proposed exemption is needed
because the features described in the
licensee's request regarding the existing
yard security lighting are the most
practical method for meeting the fire
protection emergency lighting
requirements ofAppendix R. Literal
compliance would not significantly
enhance the fire protection capability.

Environmental Impacts of the Proposed
Action

The proposed exemption will provide
a degree of fire protection such that
there is no increase in the risk of fires at
the facility. Consequently, the
probability of fires has not been
increased and the post-fire radiological
releases will not be greater than
previously determined nor does the
proposed exemption otherwise affect
radiological plant effluents. Therefore,
the Commission concludes that there are
no significant radiological
environmental impacts associated with
its proposed exemption.

The proposed exemptions do not
affect nonradiological plant effluents
and have no other environmental
impact. Therefore, the Commission
concludes that there are on significant
nonradiological environmental impacts

associated with the proposed
exemption.

Alternative Use of Resources
This action involves no use of

resources not previously considered in
the Fina Environmental Statement for
the Pilgrim Nuclear Power Station.
Agencies and Persons Consulted

The NRC staff reviewed the licensee's
request and did not consult other
agencies or persons.

Findings of No Significant Impact
The Commission has determined not

to prepare an environmental impact
statement for the. proposed exemption.

Based upon the foregoing
environmental assessment, the, staff
concludes that the proposed action will:
not have a significant effect on the
quality of the human environment.

For further details- with respect to this
proposed action, see the licensee's letter
dated April 1, 1987. This letter is
available for public inspection at the
Commission's Public Document Room,
1717 H Street,. NW., Washington, DC.,
and at the Plymouth Public. Library, 11
North Street, Plymouth County,
Massachusetts, 02360.

Dated at Bethesda, Maryland this 26th day
of August, 1987.

For the Nuclear Regulatory Commission.
Richard H. Wessman,
Acting Director, Project Directorate 1-3,
DIvision of Reactor Projects 1/II.
[FR Doc. 87-20062 Filed 8-31-87; 8:45* am[
BILLNG CODE 7590-O1-M

[Docket No. 50-2551

Environmental Assessment and
Finding. of No Significant Impact;
Consumers Power Co

The U.S. Nuclear Regulatory
Commission (the Commission) is
considering issuance of an exemption
from the schedular requirements of
Appendix I to 10 CFR Part 50 to
Consumers Power Company (the
licensee), for the Palisades Plant,
located in Van Buren County, Michigan.
Environmental Assessment

Identification of Proposed Action
The exemption would provide an

alternative to the requirement of 10 CFR
Part 50, AppendixJ. section III.A.6(b}, to
perform at each plant shutdown for
refueling or approximately every 13
months, whichever occurs first,, a, Type
A Containment Integrated Leak Rate
Test until two consecutive tests meet the
acceptance criteria, if two consecutive
Type A tests performed in accordance
with the normal schedule fail to meet

the criteria. At Palisades, the
containment has failed the last three
Type A tests because of excess leakage
penalties applied from the Type B and. C
tests for locally testable penetrations.
The alternative that the licensee has
proposed for' the accelerated Type- A
testing is an accelerated Type B and C
testing program, along with aggressive
maintenance of these penetrations
based on trending Information and
engineering evaluations of any problems
encountered, since the previous Type A
failures have always been attributabte
to the penetrations associated with the
local Type B and C tests.

The Need for the Proposed Action

The proposed exemption is needed
because the licensee's proposed "Local
Leak Rate Testing--Corrective Action
Plan!' described in the licensee's request
is the most practical method of meeting
the. intent of Appendix J and literal
compliance would not serve the
underlying purpose of Appendix J and is
not necessary to achieve the underlying
purpose of Appendix J.

Environmental Impacts of Proposed
Action

The proposed exemption would
provide a degree of assurance of
containment integrity equivalent to that
required by Appendix J. Consequently,
the probability of accidents has not
been increased by this administrative
change and the post-accident
radiological releases would notbe
greater than previously determined.
Neither does the proposed exemption
otherwise affect radiological plant
effluents. Therefore, the Commission
concludes that there are no, significant
radiological. environmental. impacts
associated with this proposed
exemption.

With regard to potential non-
radiological impacts, the proposed
exemption involves a change in
surveillance or inspection requirements.
It does not affect non-radiological plant
effluents and'has no other
environmental impact. Therefore, the
Commission concludes that there are no
significant non-radiological
environmental impacts associated with
the proposed exemption.

Alternatives to the Proposed Action

Since the Commission has concluded
that the environmental effects of the
proposed action are negligible, any
alternatives with equal or greater
environmental impacts need not be.
evaluated.

The principal, alternative would be to
deny the requested exemption. This
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would not reduce the environmental
impacts attributable to this facility and
would result in a larger expenditure of
licensee resources to comply with the
Commission's regulations.

Alternative Use of Resources

This action involves no use of
resources not previously considered in
the Final Environmental Statement
related to operation of the Palisades
Plant.

Agencies and Persons Consulted
The Commission;s staff reviewed the

licensee's request and did not consult
other agencies or persons.

Finding of No Significant Impact
The Commission has determined not

to prepare an environmental impact
statement for the proposed exemption.

Based upon the foregoing
environmental assessment, we conclude
that the proposed action will not have a
significant effect on the quality of the
human environment.

For further details with respect to this
action, see the application for exemption
dated August 22, 1986, which is
available for public inspection at the
Commission's Public Document Room,
1717 H Street, NW., Washington, DC,
and at the Van Zoeren Library, Hope
College, Holland, Michigan 49423.

Dated at Bethesda, Maryland, this 25th day
of August 1987.

For the Nuclear Regulatory Commission.
Albert W. De Agazio,
Acting Director, Project Directorate 111-1,
Division of Reactor Projects, III, IV, V and
Special Projects.
[FR Doc. 87-20061 Filed 8-31-87; 8:45 am]
BILLING CODE 7590-01-M

Draft Regulatory Guide; Issuance,
Availability

The Nuclear Regulatory Commission
has issued for public comment a draft of
a proposed revision to a guide in its
Regulatory Guide Series together with a
draft of the associated value/impact
statement. This series has been
developed to describe and make
available to the public such information
as methods acceptable to the NRC staff
for implementing specific parts of the
Commission's regulations, techniques
used by the staff in evaluating specific
problems or postulated accidents, and
data needed by the staff in its review of
applications for permits and licenses.

The draft, temporarily identified by its
task number, EE 108-5 (which should be
mentioned in all correspondence
concerning this draft guide), is proposed
Revision 2 to Regulatory Guide 1.100,
"Seismic Qualification of Electric and

Mechanical Equipment for Nuclear
Power Plants." This guide is being
revised to provide guidance on a method
acceptable to the NRC staff for
complying with NRC's regulations with
respect to seismic qualification of
mechanical as well as electric
equipment. This guide endorses, with
certain exceptions, the revised IEEE Std
344-1987, "Recommend Practice for
Seismic Qualification of Class 1E
Equipment for Nuclear Power
Generating Stations."

This draft guide and the associated
value/impact statement are being issued
to involve the public in the early stages
of the development of a regulatory
position in this area. They have not
received complete staff review and do
not represent an official NRC staff
position.

Public comments are being solicited
on both the guide (including any
implementation schedule) and the
value/impact statement. Comments on
the draft value/impact statement should
be accomplished by supporting data.
Written comments may be submitted to
the Rules and Procedures Branch,
Division of Rules and Records, Office of
Administration and Resources
Management, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.
Comments may also be delivered to
Room 4000, Maryland National Bank
Building, 7735 Old Georgetown Road,
Bethesda, Maryland from 8:15 to 5:00
p.m. Copies of comments received may
be examined at the NRC Public
Document Room, 1717 H Street NW.,
Washington, DC. Comments will be
most helpful if received by October 30,
1987.

Although a time limit is given for
comments on these drafts, comments
and suggestions in connection with (1)
items for inclusion in guides currently
being developed or (2) improvements in
all published guides are encouraged at
any time.

Regulatory guides are availabldfor
inspection at the Commission's Public
Document Room, 1717 H Street NW.,
Washington, DC. Requests for single
copies of draft guides (which may be
reproduced) or for placement on an
aut'omatic distribution list for single
copies of future draft guides in specific
divisions should be made in writing to
the U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Attenti on: Director, Division of
Information Support Services.
Telephone requests cannot be
accommodated. Regulatory guides are
not copyrighted, and Commission
approval is not required to reproduce
them.

(5 U.S.C. 552[a))
Dated at Rockville, Maryland, this 26th day

of August 1987.

For the Nuclear Regulatory Commission.
Guy A. Arlotto,
Director, Division of Engineering, Office of
Nuclear Regulatory Research.
[FR Doc. 87-20060 Filed 8-31-87; 8:45 aml
BILLING CODE 7590-01-M

Reactor Risk Reference Document
(NUREG-1150); Meeting of the Peer
Review Committee

AGENCY: Nuclear Regulatory
Commission.
ACTION: Notice of meeting.

SUMMARY: The draft Reactor Risk
Reference Document (NUREG-1150) is
currently undergoing a detailed peer
review by a fourteen member committee
chaired by Dr. William E. Kastenberg of
the University of California, Los
Angeles. Administrative and technical
support is being provided by the
Lawrence Livermore National
Laboratory (LLNL), funded by the
Nuclear Regulatory Commission (NRC).
The peer review committee met during
June 24-25, 1987 at the LLNL and July
15-17, 1987 at Albuquerque, NM. Three
additional meetings are scheduled
before the end of the year.
DATES AND TIMES: The third meeting will
be held during September 15-17, 1987,
from 8:30 am to 5:00 pm on September 15
and 16, and from 8:30 am to 12 noon on
September 17.

The fourth and the fifth meetings are
scheduled to be held November 9-11
and December 10-11, 1987, respectively.
ADDRESS: The September meeting will
be at the Holiday Inn, 10740 Wilshire
Blvd., Los Angeles, CA 90024.

The location of the November and
December meetings will be announced
at a later date.
FOR FURTHER INFORMATION CONTACT.
Dr. Pradyot K. Niyogi, Division of
Reactor Accident Analysis, Office of
Nuclear Regulatory Research,
Washington, DC 20555, (301) 443-7611.
SUPPLEMENTARY INFORMATION: Active
participation in the meeting will be
limited to the members of the
committee, but the meeting will be open
to the public to attend as observers.
Members of the public may submit
written comments on topics related to
the meeting discussion. Limited verbal
comment by the public will be permitted
during the meeting at specified times.
Prospective attendees should notify Dr.
Sergio Guarro (LLNL) at (415] 422-7503
of their intention to attend at least a
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week before the meeting dates to
facilitate planning for accommodation.

Minutes of the meeting will be
prepared and placed in the NRC Public
Document Room. At the end of the peer
review process, individual members of
the committee will submit their
comments to the committee chairman-
The chairman will prepare his. personal
comments in the form of a report to the
NRC, and will enclose all comments
from the individual members. The
review will be done in two phases. In
the first phase, the review will be
limited to the draft NUREG-1150, and
will be completed in December 1987.
The changes and improvements to the
draft NUREG-1150 that are being
performed currently will be reviewed in
the second phase and will be completed
in July, 1988.

Dated at Rockville, Maryland, this 27th day
of August, 1987.

For the Nuclear Regulatory Commission.
R. Wayne Houston,
Acting Director, Division of Reactor Accident
Analysis, Office of Nuclear Regulatory
Research.
[FR Doc. 87-20219 Filed 8-31--87; 8:45 aml
BILMNM CODE 759-01-M

PACIFIC NORTHWEST ELECTRIC
POWER AND CONSERVATION
PLANNING COUNCIL

Power Plan; Columbia River Fish and
Wildlife Program Amendment

AGENCY: Pacific Northwest Electric
Power and Conservation Planning
Council.
ACTION: Notice of final amendments.

SUMMARY: On November 15, 1982,
pursuant to the Pacific Northwest
Electric Power Planning and
Conservation Act (Northwest Power
Act, 1&U.S.C. 839 et seq.), the Pacific
Northwest Electric Power and
Conservation Planning Council (Council)
adopted a Columbia River Basin Fish
and Wildlife Program (Program). The
Program has been amended on several
occasions since then. On May 29, 1987
certain parties submitted applications to
the Council asking that the Program be
amended to incorporate certain terms of
a settlement agreement regarding fish
protection and mitigation measures at
Rock Island Dam, located in the State of
Washington. In a public meeting on June
10, 1987 the Council authorized issuance
of a notice of proposed amendments.
The notice was duly published in the
Federal Register (52 FR 23223, June 18,
1987). Hearings on the proposed
amendments were held in Portland,
Oregon on June 23, in Boise, Idaho on

June 30, and in Helena, Montana and
Seattle, Washington on July 1, 1987. In
addition, a consultation with interested
parties was held in Wenatchee,
Washington on June 17, 1987, and
opportunity for oral and written public
comment was provided through July 15,
1987. Written comment was received
from five (5) entities and individuals.

Final Amendments
The Council has considered fully the

issues and public comment in this
rulemaking, and has evaluated the
proposed alternatives under the
standards for Program measures stated
in section 4(h) of the Northwest Power
Act. The Council hereby amends the
Columbia River Basin Fish and Wildlife
Program as follows:

1. In section 402, the second paragraph
is amended to read as. follows:

In 1982, the Council called for
develbpment of mechanical bypass
systems at five public utility district
dams regulated by FERC in the mid-
Columbia area. In 1984, operators of four
of the five dams agreed to develop
bypass systems as part of a settlement
with fish and wildlife agencies and
tribes, which had petitioned FERC to
make bypass a condition of license
renewals for the dams. Spill, which is to
be used to protect fish until the bypass
systems are operating, is to be shaped in
coordination with the fish and wildlife
agencies and tribes. At Priest Rapids
Dam, the Council called for the study of
a short-haul fish transportation program,
while a prototype bypass system is
being tested at the project. In 1987, the
Council amended section 404(a) of the
program to incorporate provisions of a
settlement agreement concerning fish
protection measures at Rock Island
Dam. The settlement capped several
years of litigation over the advisability
of mechanical bypass systems for
juvenile fish. whether a hatchery would
be a reasonable substitute, what level of
spill would be appropriate to protect
juvenile fish, and other issues. The
settlement agreement calls for the
development of juvenile bypass
systems, and installation of the systems
if certain critieria are satisfied. The
agreement also provides for the creation
of an innovative "Fisheries
Conservation Account," which the joint
fishery parties who, have signed the
agreement may user for bypass studies,
bypass development, or to purchase
spill..The agreement specifies spill
levels and provides for studies of
summer spill,. A hatchery and satellite
facilities will be constructed promptly,
and habitat and other studies. will be
conducted to help determine the proper
use of the fish produced. Changes were

also made, in section 604(b)(1) ofthe
program, concerning adult fishway
operating criteria and modifications.

2. In section 403, sections 403(a)2) (A)
and (B), and 403(a)(10) are amended to
read:

403-Measures

(a) Mid Columbia River Passage

() The FERC'shall require Chelan
County PUD to: (A) Complete testing,
and evaluation of prototype collection
and bypass systems at Rocky Reach and
Rock Island dams and report the results
of such tests and evaluation to the
Council. The evaluation- shall compare
the, effectivenesst of the prototype
collection, and bypass systems with the
best available, system. If the Council
determines that the. systems tested. at
Rocky Reach are not the best available,
the FERC shall require the PUD to
evaluate alternative collection and
bypass systems. Prototype. collection
and bypass systems for Rock Island
dam shall be tested and evaluated in
accordance with Section B "Juvenile
Fish Bypass Systems" or Section C
"Fisheries Conservation Account" of the
Settlement dated April 24, 1987, filed in
the relicensing proceeding for Project
No. 943 and FERC Docket Nos. E-9569,
et al.

(B) Complete installation of collection
and bypass systems which have been
approved by the Council at Rocky Reach
Dam. Complete installation of collection
and bypass systems at Rock Island Dam
in accordance with Section B "Juvenile
Fish Bypass Systems" or Section C
"Fisheries Conservation Account" of the
Settlement Agreement dated April 24,
1987, filed in the relicensing proceeding
for Project No. 943 and FERC Docket
Nos. E-9569i et al.

(10) The! FERC shall require Douglas,
Chelan, and Grant County PUDs, in
consultation with the fish and wildlife
agencies and tribes, to develop plans for
spills at their respective projects. These
plans shall be developed by March 1 of
each year. The FERC shall require the
PUDs to use their best efforts to provide
spills which will achieve smolt survival
comparable to that achievable by the
best available collection. and bypass
systems. In the case of Wells, Rocky
Reach, Wanapum and Priest Rapids
dams, the. FERC shall require the PUDs
to provide spills of at least 20 percent of
the average daily flow at each project
for any 30 out of 60 days when the
smolts are! present. Such spills: may be
used during the early nighttime hours for
maximum effectiveness and such spill
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shall be provided for the period from
April 15 through June 15 of each year.
During the 30 days when smolts are
present, a PUD may be allowed to spill
less than 20 percent of the average daily
flow only if the PUD can demonstrate to
the satisfaction of the Council that at
least 90 percent smolt survival at a
particular project can be achieved by
such reduced spills. In the case of Wells,
Rocky Reach, and Wanapum dams, the
FERC shall require the operating PUD to
implement such plans for spills at each
project until a collection and bypass
system is in operation. At Priest Rapids
Dam, the FERC shall require Grant
County PUD to implement such plans
until a collection and bypass system is
in operation, or until the Council has
determined that the short-haul
transportation program is likely to be as
effective as a collection and bypass
system. At Rock Island Dam, FERC shall
require spill in accordance with Section
C "Fisheries Conservation Account" or
Section D "Spill Program" of the
Settlement Agreement dated April 24,
1987, filed in the-relicensing proceeding
for Project No. 943 and Docket Nos. E-
9569, et al.

Section 604

3. In section 604, section 604(a)(b)(4) is
amended to read:

(b) Operation and Maintenance of
Adult Fishways

(4) At Rock Island Project, FERC shall
direct Chelan PUD to implement the
operating criteria and adult fishway
modifications provided in Section F,
"Adult Fish Ladders" of the Settlement
Agreement dated April 24, 1987, filed in
the relicensing proceeding for Project
No. 943 and FERC Docket Nos. E-9569,
et al.

4. In section 703, section 703(f)(6) is
amended to read:

703-Measures
* * * * *

(f) Construction of Major Hatchery
Facilities

(6) FERC shall direct Chelan County
PUD to fund design, construction,
operation and maintenance of a
hatchery program, including satellite
facilities, for Rock Island Project in
accordance with Section E "Hatchery-
Based Compensation" of the Settlement
Agreement dated April 24, 1987, filed in
the relicensing proceeding for Project
No. 943 and Docket Nos. E-9569, et al.

Response to Comments

Summary of Comments

Comments favoring the proposed
amendment were received from the
Columbia Basin Fish and Wildlife
Authority, the Icicle Valley Chapter of
Trout Unlimited (Leavenworth,
Washington), the Washington
Department of Fisheries, and a fisheries
biologist of the United States Bureau of
Indian Affairs. In addition, at a June 17,
1987 consultation representatives of
parties to the settlement agreement
expressed support for the proposed
amendments. In response to the
Council's request, the parties to the
settlement agreement indicated that
they would cooperate in the Council's
system planning process as they design
and implement their production
facilities. No adverse comments were
received.

The Bonneville Power Administration
supported the agreement in general
terms, and also noted its understanding
that the settlement "does not conflict
with, and will not abrogate, the mid-
Columbia hourly coordination contract,
the Pacific Northwest Coordination
Agreement, and any other agreements
affecting the operation of the Rock
Island Project."

Council Response

The Council appreciates these
expressions of support and cooperation.
The Council agrees with Bonneville's
understanding, and does not intend that
the Program amendment supplant or
modify any existing obligations under
other contracts or agreements.
Edward Sheets,
Executive Director.
[FR Doc. 87-20023 Filed 8-31-87; 8:45 am)
BILLING CODE 0000-o0-M

SMALL BUSINESS ADMINISTRATION

[Disaster Loan Area #22881

Declaration of Disaster Loan Area;
Illinois

As a result of the President's major
disaster declaration on August 21, 1987,
I find that the following areas in the
State of Illinois constitute a disaster
loan area as a result of severe storms
and flooding beginning on August 13,
1987:. Elk Grove, Hanover, Leyden,
Lyons, Maine, Norwood Park, Palatine,
Proviso, River Forest, Riverside,
Schaumburg and Wheeling Townships
in Cook county, and Addison,

Bloomingdale, Downers Grove, Wayne
and York Townships in DuPage County.

Eligible persons, firms and
organizations may file application for
physical damage until the close of
business on October 22, 1987, and for
economic injury until the close of
business on May 23, 1988, at: Disaster
Area 2 Office, Small Business
Administration, 120 Ralph McGill Blvd.,
14th Floor, Atlanta, Georgia 30308, or
other locally announced locations.

The interest rates are:

(Percent)

Homeowners with credit avail-
able elsewhere .......................... 8.000

Homeowners without credit
available elsewhere .................. 4.000

Businesses with credit avail-
able elsewhere .......................... 8.000

Businesses without credit avail-
able elsewhere .......................... 4.000

Businesses (EIDL) without
credit available elsewhere ........ 4.000

Other (non-profit organizations
including charitable and reli-
gious organizations) .................. 9.500

The number assigned to this disaster
is 228806 for physical damage and for
economic injury the number is 654500.

(Catalog of Federal Domestic Assistance
Programs Nos. 59002 and 59008)

Date: August 25. 1987.
Bernard Kulik,
Deputy Associate Administrotorfor Disaster
Assistance.
[FR Doc. 87-19983 Filed 8-31-87; 8.45 am]
BIWN CODE 8025-0"-.

[Disaster Loan Area #2286, Amdt #11

Declaration of Disaster Loan Area;
Minnesota

The above-numbered Declaration (52
FR 30757) is hereby amended in
accordance with the Notice of
Amendment to the President's
declaration, dated August 21, 1987, to
include Anoka County in the State of
Minnesota because of damage from
severe storms, tornadoes and flooding
beginning on or about July 20, 1987. All
other information remains the same; i.e.,
the termination date for filing
applications for physical damage is the
close of business on October 5, 1987,
and for economic injury until the close
of business on May 6, 1988;

(Catalog of Federal Domestic Assistance
Programs Nos. 59002 and 59008)
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Date: August 25, 1987.
Bernard Kulik,
Deputy Associate Administratorfor Disaster
Assistance.
[FR Doc. 87-19984 Filed 8-31-87; 8:45 am]
BILLING CODE 802,-01-M

[License No. 06106-0182]

Surrender of License; First SBIC of
Arkansas, Inc.

Notice is hereby given that First SBIC
of Arkansas, 700 Worthen Bank
Building, Little Rock, Arkansas 72201
has surrendered its License to operate
as a small business investment company
under the Small Business Investment
Act of 1958, as amended (Act]. First
SBIC of Arkansas was licensed by the
Small Business Administration on
September 7, 1976. Under the authority
vested by the Act and pursuant to the
Regulation promulgated thereunder, the
surrender was accepted on August 19,
1987, and accordingly, all rights,
privileges, and franchises therefrom
have been terminated.

(Catalog of Federal Domestic Assistance
Program No. 59.011, Small Business
Investment Companies)
Robert G. Lineberry,
Deputy Associate Administrator for
In vestment.

Dated: August 24. 1987.
[FR Doc 87-19985 Filed 8-31-87; 8:45 am]
BILLING CODE 8025-01"1

[License No. 09/12-0075]

Filing of an Application for Exemption
Under the Conflict of Interest
Regulation; Ritter Partners

Notice is hereby given that Ritter
Partners, 3000 Sand Hill Road, Building
2, Suite 215, Menlo Park, California
94025, a Federal Licensee under the
Small Business Investment Act of 1958,
as amended (the Act), has filed an
application with the Small Business
Administration (SBA) pursuant to
§ 107.903(b) of the Regulations governing
small business investment companies
(13 CFR 107.903(b) (1987)) for an
exemption from the provisions of the
cited Regulation.

The transaction falls within the
purview of the cited regulation because
Ritter Partners proposes to add a
General Partner, Mr. William C.
Edwards, 3000 Sand Hill Road, Bldg. 2,
Suite 215, Menlo Park, California to the
Board of Directors of a portfolio
concern, Natural Language, Inc., 1786
Fifth Street, Berkeley, California 94710.

Notice is hereby given that any
interested person may, not later than
fifteen (15) days from the date of
publication of this Notice, submit
written comments on the proposed
action to the Deputy Associate
Administrator for Investment, Small
Business Administration, 1441 L Street
NW., Washington, DC 20416.

A copy of this Notice will be
published in a newspaper of general
circulation in the Berkeley California
area.

(Catalog of Federal Domestic Assistance
Program No. 59.011, Small Business
Investment Companies)
Robert G. Lineberry,
Deputy Associate Administrator for
Investment.
Dated: August 24, 1987.
[FR Doc. 87-19986 Filed 8-31-87; 8:45 am]
BILLING CODE 8025-0"1

DEPARTMENT OF STATE

[Public Notice CM-8/1105]

Joint Working Party of The U.S.
Organization For The International
Telegraph and Telephone Consultative
Committee (CCITT); Notice of Meeting

The Department of State announces
that Study Group JWP of the U.S.
Organization for the International
Telegraph and Telephone Consultative
Committee (CCITT) will meet on
September 25, 1987 at the Claremont
Hotel, Oakland, California at 8:30 a.m.

The purpose of the meeting will be to
review results of the meeting of CCITT
Study Group XI and prepare and
approve ISDN related U.S. contributions
to the upcoming meeting of CCITT Study
Group XVII, in Geneva.

Member of the general public may
attend the meeting and join in the
discussion, subject to the instructions of
the Chairman. Admittance of public
members will be limited to the seating
available. Prior to the meeting, persons
who plan to attend should so advise the
office of Mr. W.F. Utlaut, NTIA/ITS.D,
325 Broadway, Boulder, CO 80303,
telephone (303) 497-3500.

Date: August 20, 1987.
Earl S. Barbely,
Director, Office of Technical Standards and
Development; Chairman, US. CCITT
National Committee.
[FR Doc. 87-20008 Filed 8-31-87; 8:45 am]
BILLING CODE 4710-07-M

[Public Notice CM-8/11071

Closed Meeting; Overseas Security
Advisory Council

The Department of State announces a
meeting of the U.S. State Department-
Overseas Security Advisory Council on
Friday, October 2, 1987 at 08:30 a.m. in
the Westin Hotel, O'Hare, 6100 River
Road, Rosemont, Illinois. Pursuant to
section 10 (d) of the Federal Advisory
Committee Act and 5 U.S.C. 552b(c)(4), it
has been determined the meeting will be
closed to the public. Matters relative to
privileged commercial information will
be discussed. The agenda calls for the
discussion of private sector physical
security policies, bomb threat statistics,
and security programs at sensitive U.S.
Government and private sector
locations overseas.

Date: August 24, 1987.

Louis Schwartz, Jr.,
Director of the Diplomatic Security Service.
and Chairman of the Overseas Security
Advisory Council.
[FR Doc. 87-20007 Filed 8-31-87; 8:45 am]
BILLING CODE 4710-24-M

Meeting; Fine Arts Committee

The Fine Arts Committee of the
Department of State will meet on Friday,
September 25, 1987 at 2:30 p.m. in the
John Quincy Adams State Drawing
Room. The meeting will last
approximately until 4:00 p.m. and is
open to the public.

The agenda for the committee meeting
will include a summary of the work of
the Fine Arts Office since its last
meeting in March 1987, the
announcement of gifts, loans and
financial contributions since January 1,
1987, and a report on the architectural
work to be done in the office of the
Deputy Secretary of State.

Public access to the Department of
State is controlled. Members of the
public wishing to take part in the
meeting should telephone the Fine Arts
Office by Monday, September 21, 1987,
telephone (202) 647-1990 to make
arrangements to enter the building. The
public may take part in the discussion
as long as time permits and at the
discretion of the chairman.

Date: August 19, 1987.
Clement E. Conger,
Chairman, Fine Arts Committee.
[FR Doc. 87-20008 Filed 8-31-87; 8:45 am]

BILLING CODE 4710-38

32983



Federal Register / Vol. 52, No. 169 / Tuesday, September 1, 1987 / Notices

DEPARTMENT OF TRANSPORTATION

Office of the Secretary

Reports, Forms, and Recordkeeping
Requirements; Submittals to OMB on
August 26, 1987

AGENCY: Office of the Secretary, DOT.
ACTION: Notice.

SUMMARY: This notice lists those forms,
reports, and recordkeeping requirements
imposed upon the public which were
transmitted by the Department of
Transportation on August 26, 1987, to
the Office of Management and Budget
(OMB) for its approval in accordance
with the requirements of the Paperwork
Reduction Act of 1980 (44 U.S.C. Chapter
35).
FOR FURTHER INFORMATION CONTACT:
John Chandler, Annette Wilson, or
Cordelia Shepherd, Information
Requirements Division, M-34, Office of
the Secretary of Transportation, 400
Seventh Street, SW., Washington, DC
20590, telephone (202) 366-4735, or Gary
Waxman or Sam Fairchild, Office of
Management and Budget, New
Executive Office Building, Room 3228,
Washington, DC 20503, (202) 395-7340.
SUPPLEMENTARY INFORMATION:

Background
Section 3507 of Title 44 of the United

States Code, as adopted by the
Paperwork Reduction Act of 1980,
requires that agencies prepare a notice
for publication in the Federal Register,
listing those information collection
requests submitted to the Office of
Management and Budget (OMB) for
initial, approval, or for renewal under
that Act. OMB reviews and approves
agency submittals in accordance with
criteria set forth in that ACT. In carrying
out its responsibilities, OMB also
considers public comments on the
proposed forms, reporting and
recordkeeping requirements. OMB
approval of an information collection
requirement must be renewed at least
once every three years.

Information Availability and
Comments

Copies of the DOT information
collection requests submitted to OMB
may be obtained from the DOT officials
listed in the "For Furthr Information
Contact" paragraph set forth above.
Comments on the requests should be
forwarded, as quickly as possible,
directly to the OMB officials listed in the
"For Further Information Contact"
paragraph set forth above. If you
anticipate submitting substantive
comments, but find that more than 10

days from the date of publication are
needed to prepare them, please notify
the OMB officials of your intent
immediately.

Items Submitted for Review by OMB

The following information collection
requests were submitted to OMB on
August 26, 1987.
DOT No.: 2967
OMB No.: 2115-0139
Administration: U.S. Coast Guard
Title: Hazardous Materials Used as

Ships' Stores Aboard Ships
Need for Information: This information

collection requirement is needed to
regulate the transportation, stowage
and use of ships' stores and dangerous
supplies.

Proposed Use of Information: Coast
Guard uses the information to: (1)
Determine whether a product meets
definitions of hazardous materials and
to properly classify it; (2) make certain
that the instructions on the label are
adequate to protect users on the
vessel from bodily harm; and, (3)
provide proper safeguards in case of
excessive exposure or accident.

Frequency: On occasion
Burden Estimate: 569 hours
Respondents: Manufacturers of

dangerous products used on ships
Form(s): None.

DOT No.: 2968
OMB No.: 2125-0028
Administration: Federal Highway

Administration
Title: Highway Performance Monitoring

System (HPMS)
Need for Information: For FHWA to

obtain information in evaluating the
effectiveness of Federal-aid and
highway safety programs.

Proposed Use of Information: For the
development and implementation of
legislation and in resolution of
inquiries, including those from
Congress.

Frequency: Annually
Burden Estimate: 82,820 hours
Respondents: State highway agencies
Form(s): None

DOT No.: 2969
OMB No.: 2115-0545
Administration: U.S. Coast Guard
Title: Deepwater Port Liability Fund

Administration
Need for Information: Coast Guard

needs this collection of information to
administer and manage the
Deepwater Port Liability Fund per 33
USC 1517.

Proposed Use of Information: The Coast
Guard uses this information to ensure
that the owner, operator or guarantor
of vessels using deepwater ports have
financial responsibility coverage

sufficient to meet their pollution
liability. It is further used to process
and settle any claim made against the
"Fund" for cleanup costs or damages
resulting from oil pollution.

Frequency: On occasion
Burden Estimate: 143 Hours
Respondents: Owners and operators of

vessels using deepwater ports
Form(s): None

DOT No.: 2970
OMB No.: New
Administration: Maritime

Administration
Title: Tug Operators Report
Need for Information: Defense/

Emergency Mobilization Planning
Proposed Use of Information: To

determine the characteristics and
availability of tug boats to move
Ready Reserve Force (RRF) cargo
vessels.

Frequency: On occasion
Burden Estimate: 120 hours
Respondents: Tug owners/operators
Form(s): None

DOT No.: 2971
OMB No.: 2120-0001
Administration: Federal Aviation

Administration
Title: Notice of Proposed (Actual)

Construction or Alteration
Need for Information: This information

collection requirement is needed to
ensure that any construction or
alteration of a structure does not
interfere with the safe and efficient
use of navigable airspace by aircraft.

Proposed Use of Information: The
information is used to establish
minimum flight altitudes and
procedures, to protect electronic air
navigational aids from electro-
magnetic interference, and provide
accurate charting and other
notification to airmen.

Frequency: On occasion
Burden Estimate: 15,110 hours
Respondents: All (Anyone proposing to

construct or alter a structure)
Form(s): FAA Form 7460-1, 7460-2,

7460-11

DOT No.: 2972
OMB No.: New
Administration: Office of the Secretary
Title: Drug Testing Control Form
Need for Information: To provide

information needed to establish and
maintain a chain of custody.

Proposed Use of Information: Control
form for chain of custody, with
affidavit and other pertinent
information.

Frequency: Once per collection
Burden Estimate: 5,050 hours/year @

30,000 samples/year
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Respondents: Individuals undergoing
testing, collectors, and lab staff

Form(s): None

DOT No.: 2973
OMB No.: 2120-0015
Administration: Federal Aviation

Administration
Title: FAA Airport Master Record
Need for Information: The information is

needed to keep the Airport Master
Record up to date on the name,
address, phone number and physical
layout of existing airports.

Proposed Use of Information: The data
is the basic source of information for
private, state and Federal
aeronautical charts and publications.

Frequency: On occasion/Annually
Burden Estimate: 4,000 hours
Respondents: State and local

governments, businesses (anyone who
has a landing area)

Form(s): FAA Forms 5010-1, -2, -3, -5
Issued in Washington, DC, on August 26,

1987.
Richard B. Chapman,
Acting Director of Information Resource
Management.
[FR Doc. 87-20048 Filed 8-31-87; 8:45 am]
BILLING CODE 491042-M

Federal Aviation Administration

FAA Approval of Noise Compatibility
Program; Tampa International Airport,
Tampa, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice.

SUMMARY: The FAA announces its
findings on the noise compatibility
program submitted by the Hillsborough
County Aviation Authority under the
provisions of Title I of the Aviation
Safety and Noise Abatement Act
(ASNA) of 1979 (Pub. L. 96-193) and 14
CFR Part 150. These findings are made
in recognition of the description of
Federal and non-Federal responsibilities
in Senate Report No. 96-52 (1980). On
January 21, 1987, the FAA determined
that the noise exposure maps submitted
by the Hillsborough County Aviation
Authority under Part 150 were in
compliance with applicable
requirements. On July 15, 1987, the
Administrator approved the Tampa
International Airport noise compatibility
program.
EFFECTIVE DATE: The effective date of
the FAA's approval of the Tampa
International Airport noise compatibility
program is July 15, 1987.
FOR FURTHER INFORMATION CONTACT:
Mr. Tommy 1. Pickering, Plans and

Programs Metro Area Manager, Federal
Aviation Administration, Orlando
Airports District Office, 4100
Tradecenter Street, Orlando, Florida
32827, (305) 648-6583. Documents
reflecting this FAA action may be
obtained from the same individual.
SUPPLEMENTARY INFORMATION: This
notice announces that the FAA has
given its overall approval to the noise
compatibility program for Tampa
International Airport, effective July 15,
1987.

Under section 104(a) of the Aviation
Safety and Noise Abatement Act
(ASNA) of 1979, an airport operator who
has previously submitted a noise
exposure map may submit to the FAA a
noise compatibility program which sets
forth the measures taken or proposed by
the airport operator for the reduction of
existing noncompatible land uses and
prevention of additional noncompatible
land uses within the area covered by the
noise exposure maps. The Act requires
such programs to be developed in
consultation with interested and
affected parties including local
communities, government agenices,
airport users, and FAA personnel.

Each airport noise compatibility
program developed in accordance with
the Federal Aviation Regulations (FAR)
Part 150 is a local program, not a Federal
program. The FAA does not substitute
its judgment for that of the airport
proprietor with respect to which
measures would be recommended for
action. The FAA's approval or
disapproval of FAR Part 150 program
recommendations is measured
according to the standards expressed in
Part 150 and the Aviation Safety and
Noise Abatement Act of 1979, and is
limited to the following determinations:

The noise compatibility program was
developed in accordance with the
provisions and procedures of FAR Part
150;

Program measures are reasonably
consistent with achieving the goals of
reducing existing noncompatible land
uses around the airport and preventing
the introduction of additional
noncompatible land uses;

Program measures would not create
an undue burden on interstate or foreign
commerce, unjustly discriminate against
types or classes of aeronautical uses,
violate the terms of airport grant
agreements, or intrude into areas
preempted by the Federal Government.

Program measures relating to the use
of flight procedures can be implemented
within the period covered by the
program without derogating safety,
adversely affecting the efficient use and
management of the Navigable Airspace

and Air Traffic Control Systems, or
adversely affecting other powers and
responsibilities of the Administrator
prescribed by law.

Specific limitations with respect to
FAA's approval of the airport noise
compatibility program are delineated in
FAR Part 150, § 150.5. Approval is not a
determination concerning the
acceptability of land uses under Federal,
State, or local law. Approval does not
by itself constitute an FAA
implementing action. A request for
Federal action or approval to implement
specific noise compatibility measures
may be required, and an FAA decision
on the request may require an
environmental assessment of the
proposed action. Approval does not
constitute a commitment by the FAA to
financially assist in the implementation
of the program nor a determination that
all measures covered by the program are
eligible for grant-in-aid funding from the
FAA under the Airport and Airway
Improvement Act of 1982. Where
Federal funding is sought, requests for
project grants must be submitted to the
FAA Airports District Office in Orlando,
Florida.

The Hillsborough County Aviation
Authority submitted to the FAA on
November 5, 1986, the noise exposure
maps, descriptions, and other
documentation produced during the
noise compatibility planning study
conducted from February 8, 1985,
through November 4, 1985. The Tampa
International Airport noise exposure
maps were determined by FAA to be in
compliance with applicable
requirements on January 21, 1987. Notice
of this determination was published in
the Federal Register on February 10,
1987.

The Tampa International Airport
study contains a proposed noise
compatibility program comprised of
actions designed for phased
implementation by airport management
and adjacent jurisdictions from the date
of study completion to the year 1992. It
was requested that the FAA evaluate
and approve this material as a noise
compatibility program as described in
section 104(b) of the Act. The FAA
began its review of the program on
January 21, 1987, and was required by a
provision of the Act to approve or
disapprove the program within 180 days
other than the use of new flight
procedures for noise control. Failure to
approve or disapprove such program
within the 180-day period shall be
deemed to be an approval of such
program.

The submitted program contained
twelve proposed actions for noise
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mitigation, on and off the airport. The
FAA completed its review and
determined that the procedural and
substantive requirements of the Act and
FAR Part 150 have been satisfied. The
overall program, therefore, was
approved by the Administrator effective
July 15, 1987.

Outright approval was granted for all
of the specific program elements. The
approval action was for the following
program elements:
A. Measure NO. 2/3-Use southerly

traffic flows whenever possible
B. Measure No. 13-Encourage

operations of turbojet aircraft to use
ATA-recommended noise abatement
arrival procedures

C. Measure No. 14-Designate engine
run-up areas

D. Measure No. 15-Augment vegetation
noise barrier along the western
perimeter of the airport

E. Measure No. 26/27-Establish a
helipad on the east side of the airport

F. Measure No. 33-Zoning for
compatible use

G. Measure No. 34-Overlay zoning
H. Measure No. 38-Purchase of

undeveloped land
I. Measure No. 40-Soundproofing new

construction (building code
amendment)

J. Measure No. 42-Public information
program

K. Measure No. 46-Acquisition of
developed property, and

L. Measure No. 47-Purchase of
navigation easements.
These determinations are set forth in

detail in a Record of Approval endorsed
by the Administrator on July 15, 1987.
The Record of Approval, as well as
other evaluation materials and the
documents comprising the submittal, are
available for review at the FAA office
listed above and at the administrative
offices of the Hillsborough County
Aviation Authority.

Issued in Orlando, Florida, on August 17,
1987.
James E. Sheppard,
Manager, Orlando Airports District Office.
[FR Doc. 87-19994 Filed 8-31-87; 8:45 am]
BILLING CODE 4910-13-M

Maritime Administration

Approval of Applicant as Trustee;
Bank of Delaware

Notice is hereby given that the Bank
of Delaware, Wilmington, Delaware,
with offices at 300 Delaware Avenue,
Wilmington, Delaware, has been
approved as Trustee pursuant to Pub. L.
89-346 and 46 CFR 221.21 through 221.30.

Dated: August 25. 1987.

By Order of the Maritime Administrator.
James E. Saari,
Secretary.
[FR Doc. 87-20038 Filed 8-31-87; 8:45 am]
BILLING CODE 4901-81-M

Research and Special Programs

Administration

[Docket No. 87-3W; Notice 11

Transportation of Natural and Other
Gas by Pipeline; Petition for Waiver,
Southern Natural Gas Co.

The Southern Natural Gas Company
(Southern] has petitioned the Office of
Pipeline Safety for a waiver from
compliance with 49 CFR 192.553(d),
which prohibits, when uprating a
pipeline, the establishment of a
maximum allowable operating pressure
(MAOP) greater than would be
permitted for a new pipeline segment
constructed of the same materials in the
same location. Anticipating increased
demand for gas, Southern has requested
a waiver to permit the MAOP of 7
pipeline segments to be uprated from
500 to 650 psig. The alternative is
replacement of the segments at a cost of
$1.6 million. The seven segments are all
in Class 3 locations, which are generally
characterized as areas with 46 or more
occupied buildings per mile of pipeline
(see § 192.5). The segments are located
in St. Clair and Talladega Counties of
Alabama, and they are shown on
vicinity plat drawing MD-472-1, site plat
drawing MD-472, and class location
surveys O-NSE-34, 35, and 36, which
are available in the docket.

The segments are part of Southern's
24-inch Second North Main Line. Five of
the segments were constructed in 1953;
the other two were constructed in 1963.
The pipe in all segments is 24 inches in
diameter, with 0.250-inch wall thickness.
It was manufactured to API Standard
5LX, grade 52, and the pipeline was
constructed in accordance with the
"USAS B31.8 Standard Code for
Pressure Piping. Gas Transmission and
Distribution systems." The 1953
segments were pressure tested in place
with gas to 750 psig, and the 1963
segments were tested with gas to 585
psig.

The MAOP's on the Second North
Main Line are 750 and 650 psig, moving
west to east (MP 0.0 to MP 231.0] and
500 psig in the remaining 6 miles. They
were established in 1970 under
§ 192.619(a)(3) as the highest actual
operating pressure in the preceding five
years. The segments in question are
located in the last six miles (MP 231.795
to MP 236.646) and comprise a total of
3.4 miles. The construction of these

segments is substantially the same as
the rest of the Second North Main Line,
which operates at a higher MAOP.

Southern states that the Second North
Main Line is coated, and the coating is
in good condition. They also state that
there have been no leaks or failures, no
operating or maintenance problems, and
no shorted casings. The line has
minimum cover of 36 inches.

The sections of this pipeline that were
operated at 650 psig in the five years
prior to November 1970 have been, able
to continue to operate at that pressure in
Class 3 locations, after suitable
hydrostatic testing under § 192.611(c)(2).
Because construction of the entire
pipeline is substantially the same, had
the 7 segments in question been
operated at 650 psig during the 1965-
1970 period, they too could be qualified
for continued operation at 650 psig after
hydrostatic testing.

In summary, the Second North Main
Line is 237 miles long. The MAOP is at
least 650 psig for 231 miles, including
segments in Class 3. Southern plans to
uprate the remaining 6 miles to a 650-
psig MAOP and has requested that
§ 192.553(d) be waived to permit them to
uprate 3.4 miles of pipeline currently
limited by that section.

Because the length of the pipeline
segments for which the waiver has been
requested is short and because there are
similarly constructed pipeline segments
already qualified for 650 psig in Class 3
locations along the Second North Main
Line, it seems reasonable to waive
§ 192.553(d) for these segments. There is
no reason to anticipate a lesser level of
safe performance for the segments for
which the waiver has been requested
than has been demonstrated by the
other similar Class 3 segments. Thus,
granting of this waiver would provide
uniform treatment for the Second North
Main Line taken as a unit and would not
impair the safety of that line. In
addition, there do not appear to be any
unusual risks associated with the
populations in proximity to the segments
in question. In view of the foregoing,
OPS proposes to grant the requested
waiver.

Interested parties are invited to
comment on the proposed waiver by
submitting in duplicate such data, views,
or arguments as they may desire.
Comments should identify the Docket
and Notice numbers and be submitted
to: Dockets Unit, Office of Hazardous
Materials Transportation, Research and
Special Programs Administration, U.S.
Department of Transportation, 400
Seventh Street, SW., Room 8426,
Washington, DC 20590.
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All comments received before
October 1, 1987 will be considered
before final action is taken. Late filed
comments will be considered so far as
practicable. All comments will be
available for inspection at the Dockets
Unit, Room 8426, Research and Special
Programs Administration, between the
hours of 8:30 a.m. and 5.M p.m., before
and after the closing date. No public
hearing is contemplated, but one may be
held at a time and place set in a Notice
in the Federal Register ifrequested by
an interested person desiring to
comment at a public hearing and raising
a genuine issue.

Issued in Washington, DC, on August 26,
1987.

Richard L Beam,
Director, Office of PApeline Safety Research
and Special Programs Administration.
[FR Doc. 87-19990 Filed 8-31-87; 8:45 am]
BILLING CODE 4910-6-U

DEPARTMENT OF THE TREASURY

Public Information Collectiont
Requirements Submitted to. OMB forr

Review

Date: August 27, 1987.
The Department of Treasury has

submitted the following public
information collection requirement(.) to
OMB for review and clearance under
the Paperwork Reduction Act of 1980,
Pub. L. 96-511. Copies of the '
submission(s) may be obtained by
calling the Treasury Bureau Clearance
Officer listed. Comments to the OMB
reviewer listed and to the Treasury
Department Clearance Officer,
Department of the Treasury, Room 2224,
15th and Pennsylvania Avenue, NW.,
Washington, DC 20220.

Internal Revenue Service
OMB number: 1545-0922
Form number: 8329 and 8330
Type of review: Extension
Title: Lender's Information Return for

Mortgage Credit Certificates (MCCs);
Issuer's Quarterly Information Return
for Mortgage Credit Certificates
(MCCs)

Description: These forms will be used
by lending institutions who issued
qualified indebtedness amounts based
on mortgage credit certificates. The
information on this form will be
matched with the information
supplied by the issuers of MCCs.

Respondents: State or local
governments, Businesses or other for-
profit

Estimated burden: 27,500 hours
Clearance officer: Garrick Shear (202)

535-4297, Internal Revenue Service,

Room 5571, 1111 Constitution Avenue,
NW.. Washington, DC 20224

OMB reviewer: Milo Sunderhauf (2021
395--6880, Office of Management and
Budget, Room 3208 New Executive
Office Building,, Washingtom, DC 20503

Dale A. Morgan,
Departmental Reports Management Officer.
[FR Doe 87-20054 Filed 8-31-87;, &45 am)
BILLING CODE. 4810-25-

Public Information Collection
Requirements Submitted to OMB for
Review.

Date: August 27, 1987.
The Department of Treasury has made

revisions, and resubmitted the. following
public information collection
requirement(sl to OMB for review and
clearance under the Paperwork
Reduction Act of 1980, Pub.. L 96-511.
Copies of the submission(s) may be
obtained by calling the Treasury, Bureau
Clearance Officer listed. Comments
regarding these information. collections
should be addressed to the OMB
reviewer listed and to the Treasury
Department, Clearance Officer, Room
2224, Main Treasury Building, 15th and

* Pennsylvania Avenue, NW.,
Washington, DC 20220.

Internal Revenue Service

OMB number: 1545-0085
Form number: 1040A
Type of review. Resubmission
Title: U.S. Individual Income Tax Return
Description: This form is used by

individuals to report their income
subject to income tax and to compute
their correct tax liability. The data is
used to verify that the income
reported on the form is correct. The
data is also used for statistical
purposes.

Respondents: Individuals or households
Estimated burden: 21,805,522 hours
OMB number: 1545-0099
Form number: 1065 and Schedules D and
K-1

Type of review: Resubmission
Title: U.S. Partnership Return of Income,

Capital Gains and Losses, Partner's
Share of Income, Credits, Deductions,
etc.

Description: Internal Revenue Code
section 6031 requires partnerships to
file returns that show gross income
items allowable deductions, partners'
names, addresses, and distribution
shares, and other information. This
information is used to verify correct
reporting of partnership items and for
general statistics.

Respondents: Individuals or households,
Farms, Businesses or other for-profit

Estimated burden: 17,930,209 hours
OMB number: 1545-0675

Form number. 1040EZ
Type of review: Resubmission
Title: Income Tax Return for Single

Filers with No. Dependents
Description: This form is used by certain

single individuals. to report their
income subject to income tax and to
compute their correct tax liability. The
data is also used to verify that the
items reported on the form are correct
and are also for general statistics use.

Respondent&' Indi-viduals or households
Estimated burden: 9,152,703 hours
Clearance Officer Garrick Shear (202]

535-4297. Room 5571, 1111
Constitution Avenue, NW..
Washington, DC 20224

OMB Reviewer: Milo Sunderhauf (202)
395-6880, Office of Management and
Budget, Room 3208, New Executive
Office Building, Washington, DC 20503:

Dale A. Morgan,
Department Reports Management Officer.
[FR Doc. 87-20055 Filed &-31-87; -45 am]'
BILLING. CODE 4810-25-M.

VETERANS ADMINISTRATION

Agency Form Under OMB Review

AGENCY: Veterans Administration.
ACTIoN Notice.

The Veterans Administration has
submitted to OMB for review the
following proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35). This document contains a
reinstatement and lists the following
information: (1] The department or staff
office issuing the form, (2) the title of the
form, (3) the agency form number, if
applicable, (4) a description of the need
and its use, (5) how often the form must
be filled out, (61 who will be required or
asked to report, (7) an estimate of the
number of responses, (8) an estimate of
the total number of hours needed to fill
out the form, and (9) an indication of
whether section 3504(h) of Pub. L. 96-511
applies.
ADDRESSES: Copies of the forms and
supporting documents may be obtained
from Patti Viers, Agency Clearance
Officer (732), Veterans Administration,
810 Vermont Avenue, NW., Washington,
DC 20420, (202] 233-2146. Comments and
questions about the items on the list
should be directed to the VA's OMB
Desk Officer, Joseph Lackey, Office of
Management and Budget, 726 Jackson
Place, NW., Washington, DC 20503, (202)
395-7316.
DATES: Comments on the information
collection should be directed to the
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OMB Desk Officer on or before
November 2,,1987.

Dated: August 26, 1987.
By direction of the Administrator.

David A. Cox,
Associate Deputy Administrator for
Management.

Reinstatement
1. Board of Veterans Appeals
2. Statement of Accredited

Representative in Appealed Cases
3. VA Form 1--646
4. This form is used to ensure that the

appellant's rights are protected. This
information is used in the final stages
of the claims process or appellate
review.

5. On occasion
6. Individuals or households
7. 36,975 responses
8. 36,975 hours
9. Not applicable
[FR Doc. 87-20039 Filed 8-31-87; 8:45 am]
BILLING CODE 8320-01-M

Meeting; Career Development
Committee

The Veterans Administration gives
notice under Pub. L. 92-463 that a
meeting of the Career Development
Committee, authorized by 38 U.S.C.
4101, will be held in the State Room of
the Governor's House, Rhode Island
Avenue at 17th Street, NW.,
Washington, DC, October 4 through 6,
1987, starting at 7 p.m., October 4. The
meeting will be for the purpose of
scientific review of applications for
appointment to the Career Development
Program in the Veterans Administration.
The committee advises the Director,
Medical Research Service on selection
and appointment of Associate
Investigators, Research Associates,
Clinical Investigators, Medical
Investigators, and Senior Medical
Investigators.

The meeting will be open to the public
up to the seating capacity of the room

from 7 p.m. to 7:30 p.m. on October 4,
1987, to discuss the general status of the
program. Because of the limited seating
capacity of the room, those who plan to
attend should contact Mr. David D.
Thomas, Executive Secretary of the
Career Development Committee (151J),
Veterans Administration Central Office,
Washington, DC 20420 (Phone 202-233-
2317) prior to September 30, 1987.

The meeting will be closed from 7:30
p.m. to 10 p.m., October 4 and from 8
a.m. to 5 p.m. on October 5 and October
6, for consideration of individual
applications for positions in the Career
Development Program. This necessarily
requires examination of personnel files
and discussion and evaluation of the
qualification, competence, and potential
of the several candidates, disclosure of
which would constitute a clearly
unwarranted invasion of personal
privacy. Accordingly, closure of this
portion of the meeting is permitted by
section 10(d) of Pub. L. 92-463 as
amended, in accordance with subsection
(c)(6), 5 U.S.C. 552b.

Minutes of the meeting and rosters of
the committee members may be
obtained from Mr. David D. Thomas,
Chief, Career Development Program,
Medical Research Service (151J),
Veterans Administration, Washington,
DC 20420 (Phone 202-233-2317).

Dated: August 25, 1987.
By direction of the Administrator.

Rosa Marie Fontanez,
Committee Management Officer.
[FR Doc. 87-20040 Filed 8-31-87; 8:45 am]
BILLING CODE 0320-01-M

Meeting; Cooperative Studies
Evaluation Committee

The Veterans Administration gives
notice under Pub. L. 92-463 that a
meeting of the Cooperative Studies
Evaluation Committee, authorized by 38
U.S.C. 4101, will be held at the Vista
International Hotel, 1400 M Street, NW.,
Washington, DC, on October 22, 1987.

The meeting will be for the purpose of
reviewing proposed cooperative studies
and advising the Veterans
Administration on the relevance and
feasibility of the studies, the adequacy
of the protocols, and the scientific
validity and propriety of technical
details, including protection of human
subjects. The Committee advises the
Director, Medical Research Service,
through the Chief of the Cooperative
Studies Program on its findings.

The meeting will be open to the public
up to the seating capacity of the room
from 7:30 a.m. to 8 a.m. on October 22,
1987, to discuss the general status of the
program. To assure adequate
accommodations, those who plan to
attend should contact Dr. Ping Huang,
Coordinator, Cooperative Studies
Evaluation Committee, Veterans
Administration Central Office,
Washington, DC (202-233-2861), prior to
October 8, 1987.

The meeting will be closed from 8 a.m.
to 3:30 p.m. on October 22, for
consideration of specific proposals in
accordance with provisions set forth in
subsection 10(d) of Pub. L. 92-463, as
amended by Pub. L 94-409, and as cited
in 5 U.S.C. 552b(c](6) and (9)(B). During
this portion of the meeting discussions
and decisions will deal with
qualifications of personnel conducting
the studies and the medical records of
patients who are study subjects, the
disclosure of which would constitute
clearly unwarranted invasion of
personal privacy. Additionally,
premature disclosure of the Committee's
recommendations would likely frustrate
implementation of final proposed
actions.

Dated: August 25, 1987.
By direction of the Administrator.

Rosa Maria Fontanez,
Committee Management Officer.
[FR Doc. 87-20041 Filed 8-31-87; 8:45 am]
BILLING CODE 8320-01-M
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Sunshine Act Meetings Federal Register

Vol. 52, No. 169

Tuesday, September 1, 1987

This section of the FEDERAL REGISTER
contains notices of meetings published
under the "Government in the Sunshine
Act" (Pub. L 94-409) 5 U.S.C. 552b(e)(3).

BOARD OF GOVERNORS OF THE FEDERAL
RESERVE SYSTEM
TIME AND DATE- 11:00 a.m., Tuesday,
September 8, 1987.
PLACE: Marriner S. Eccles Federal
Reserve Board Building. C Street
entrance between 20th and 21st Streets,
NW., Washington, DC 20551.
STATUS: Closed.
MATTERS TO BE CONSIDERED:

1. Personnel actions (appointments,
promotions, assignments, reassignments,
and salary actions) involving individual
Federal Reserve System employees.

2. Any items carried forward from a
previously announced meeting.
CONTACT PERSON FOR MORE
INFORMATION: Mr. Joseph R. Coyne,
Assistant to the Board; (202) 452-3204.
You may call (202) 452-3207, beginning

at approximately 5 p.m. two business
days before this meeting, for a recorded
announcement of bank and bank
holding company applications scheduled
for the meeting.

Date: August 28, 1987.
James McAfee,
Associate Secretary of the Board
[FR Doc. 87-20213 Filed 8-28-87; 3:59 pm]
BILUNG CODE 6210-01-M

FEDERAL MINE SAFETY AND HEALTH
REVIEW COMMISSION
August 26, 1987.

TIME AND DATE: 10:00 a.m., Wednesday,
September 2, 1987.
PLACE: Room 600, 1730 K Street, NW.,
Washington, DC.
STATUS: Open.
MATTERS TO BE CONSIDERED: The
Commission will consider and act upon
the following:

1. Secretary of Labor on behalf of
Bushnell v. Cannelton Industries, Inc.,

Docket No. WEVA 85-273-D. (Issues
include whether the judge erred in.
finding the operator discriminated
against the complainant for engaging in
rights protected by section 105(c)Cl] of
the Mine Act. 30 U.S.C. 815(c)C1).)

2. Martha Perando v. Mettiki Coal
Corporation, Docket No. YORK 85-12-D.
(Issues include whether the judge erred
in finding that the operator disciminated
against the complainant in violation of
section 105(c)(1) of the Mine Act. 3G CFR
part 815(c)(1).)

Any person intending to attend this
meeting who requires special
accessibility features and/or auxiliary
aids, such as sign language interpreters,
must inform the Commission in advance
of those needs. Subject to 20 CFR
2706150(a](3) and 2706.160(e).
CONTACT PERSON FOR MORE INFO: jean
Ellen (202) 653-5629.
Jean H. Ellen,
Agenda Clerk.
[FR Doc. 87-20093 Filed 8-28-87; 10:34 amj
BILLING CODE 6735-01-U
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Corrections Federal Register

Vol. 52, No. 169

Tuesday, September 1, 1987

This section of the FEDERAL REGISTER
contains editorial corrections, of previously
published Presidential, Rule, Proposed
Rule, and Notice documents and volumes
of the Code of Federal Regulations.
These corrections are prepared by the
Office of the Federal Register. Agency
prepared corrections are issued as signed
documents and appear in the appropriate
document categories elsewhere in the
issue.

ENVIRONMENTAL PROTECTION

AGENCY

40 CFR Parts 795 and 799

[OPTS-42076A; FRL-3213-51

Anthraquinone; Final Reporting and
Recordkeeping Requirements and
Test Rule

Correction

In rule document 87-12724 beginning
on page 21018 in the issue of Thursday,
June 4,1987, make the following
corrections:

§ 795.45 [Corrected)

1. On page 21027, in § 795.45[b)(1)(ii),
in Table 1, in the first entry of the first
column, "14-" should read "4-"

§ 799.500 [Corrected]

2. On page 21030, in the first column,
in § 799.500(d)(2)(i), in the 28th line,
"(b)" should read "(B)".

BILLING CODE 150501-0

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 799

[OPTS-42089; FRL-3221-7]

Testing Consent Order on 3,4-
Dichlorobenzotrifluorlde and
Response to the Interagency Testing
Committee

Correction

In rule document 87-14231 beginning
on page 23547 in the issue of Tuesday,
June 23, 1987, make the following
corrections on that page:

1. In the second column, under III. Use
and Exposure, in the third paragraph, in
the fourth line, "Rone-Poulence" should
read "Rhone-Poulenc".

2. In the third column, in the first
complete paragraph, in the eighth line,
"Manufactures" should read
"Manufacturers".
BILUNG CODE 1605-01-0

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Public Land Order 6653

[NM-940-07-4220-10; NM NM 52805]

Partial Revocation of Public Land
Order No. 6525; New Mexico

Correction

In rule document 87-18041 beginning
on page 29525 in the issue of Monday,
August 10, 1987, make the following
correction:

On page 29526, in the first column, in
paragraph 3., in the first line, "1981"
should read "1987".
BILLING CODE 1505-01-0

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

[NM-940-07-4220-11; NM NM 023643]

Continuation of Withdrawal and
Reservation of Lands; New Mexico

Correction

In notice document 87-15026 beginning
on page 25087 in the issue of Thursday,
July 2, 1987, make the following
correction:

On page 25088, in the first column, the
fifth line should read "T. 10 S., R. 18W.,".

BILLING CODE 1505-01-0
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DEPARTMENT OF DEFENSE

Office of the Secretary

32 CFR Part 199

[DoD Regulation 6010.8-RI

Civilian Health and Medical Program of
the Uniformed Services (CHAMPUS);
Implementation of a CHAMPUS DRG-
Based Payment System

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: In FR Doc. 77-7834, appearing
in the Federal Register on April 4, 1977,
(42 FR 17972), the Office of the Secretary
of Defense published its regulation, DoD
6010.8-R, "Implementation of the
Civilian Health and Medical Program of
the Uniformed Services (CHAMPUS),"
as Part 199 of this title. DoD Regulation
6010.8-R was reissued in the Federal
Register on July 1, 1986 (51 FR 24008).

This final rule amends the
comprehensive CHAMPUS regulations,
DoD 6010.8-R (32 CFR Part 199),
pertaining to payment for inpatient
hospital services. This final rule
implements a DRG-based payment
system, which is modeled on the
Medicare Prospective Payment System.
This final rule also revises the cost-
sharing requirements for beneficiaries
other than dependents of active duty
members. This cost-sharing change is
necessary under a DRG-based payment
system to ensure that cost-sharing
amounts are equitable. This final rule
also establishes an admission and
quality review system for CHAMPUS
inpatient -hospital claims.
EFFECTIVE DATE: October 1,1987. This
final rule is effective for inpatient
hospital admissions occurring on or
after that date.
FOR FURTHER INFORMATION CONTACT:
Stephen E. Isaacson, Policy Branch,
OCHAMPUS, telephone (303) 361-4005.
SUPPLEMENTARY INFORMATIOW. On June
3, 1987, we published a proposed ruleto
implement a CHAMPUS DRG-based
payment system. This rule proposed to
change the method of payment for
inpatient hospital services under
CHAMPUS from a billed charge,
retrospective system to a prospective
payment system based on diagnosis-
related groups (DRGs). We refer the
reader to the proposed rule for more
detailed explanations of the proposed
changes to the reimbursement

procedures and ,the implementing
regulations'in'32 CFR Part 199.

*We.provideda 30-day comment
period of the proposed rule. This final
rule announces our decisions on the
issues raised by commenters in response
to our proposed rule.

To assist the reader in reviewing this
document, we are providing the Table of
Contents below.
Table of Contents
I. Synopsis

A. Background
B. Improvements Upon the Proposed Rule
C, CHAMPUS DRG System Modeled After

Medicare's Established System
D. Fiscal Year 1988 Implementation on

Schedule
E. Reduced Cost Shares for Beneficiaries
F. Assuring the Quality of Care
G. Conclusion

11. Background
A. CHAMPUS Reimbursement-Current

Procedures
B. Summary of Legislation

1. Department of Defense Authorization
Act, 1984

2. Consolidated Omnibus Budget Recon-
ciliation Act, 1986

C. Summary of Proposed Amendment to
Rule

D. Number and Types of Public Comment
I1. General Description of CHAMPUS DRG-

Based Payment System
A. Modeled on Medicare's Prospective

Payment System (PPS)
1. DRGs used
2. Assignment of discharges to DRGs

B. Beneficiary Eligibility
iC. Basis of Payment

1. Payment on a per discharge basis
2. Discharges and transfers

a. Discharges
b. Payment to a hospital transferring

an inpatient to another hospital
3. Applicability of the DRG system

a. Areas affected
b. Services exempt from the CHAM-

PUS DRG-based payment.system
c. Hospitals ,subject to the CHAMPUS

DRG-based payment system
IV. Determination of Payment Amounts

A. DRG Weighti1g Factors
1. Calculation of DRG weights

.B. Calculation of the Adjusted Standard-
ized Amount
1. Apply the cost to charge ratio
2. Increase for bad debts
3. Preliminary teaching standardized

amounts
4. Updating the adjusted standardized

amounts
C. Adjustments to the DRG-Based Pay-

ment Amounts
1. Information necessary for payment-of

capital and direct medical education
costs

2. Outliers
a. Short-stay outliers

V. Charges to Beneficiaries
-A. Inpatient Cost-Sharing

1. Services subject to the CHAMPUS
DRG-based payment system

B. Hospital Days Beyond that Deemed
Medically Necessary

VI. Quality of Care Review
A. Areas of Review

1. Admissions
2. Admission pattern monitoring
'3. Procedure review •

B. Fiscal Intermediary Actions as a Result
of Review

,VII. Summary of Regulations Changes
A. Urban/Rural Differentiation
B. Wage Index
C. State Waivers
D. Children's Hospitals
E. Cost-Shares

_F. Grouper Program
.G. Nurse Anesthetists
iI. Capital and Direct Medical Education

Payments
I. Discharges/Transfers

VIII. Summary of Differences From the Medi-
care PPS
A. Services Subject to the CHAMPUS

DRG-Based Payment System
:B. Hospitals Subject to the CHAMPUS

DRG-Based Payment System
'C. Updating DRG Weights
D. Inclusion of Puerto Rico
X. Capital and Direct Medical Education

Payments
F. Bad Debt Adjustment

IX. Impact Analysis
A. Executive Order 12291 and the Regula-

tory Flexibility Act
B. The Problem of Increased CHAMPUS

Costs
C. A DRG-Based Payment System Repre-

sents the Best Resolution of the Problem
of Increasing Costs

'D. Quantification of Impact
'E. Economic Impacts

1. Hospital impact
a. Use of Medicare cost to charge

ratio
b. Bad debts
c. Use of CHAMPUS-specific weights
d. Wage index
e. Urban/rural differentiation
f. Capital and direct medical education

costs
g. Psychiatric services
h. Substance abuse services
i. Children's hospitals

2. Beneficiary impact
a. Cost-sharing amounts
b. 'Calculation of cost-shares for

beneficiaries other than dependents of
active duty members

3. Operational impact
F. Conclusion

X. Other Required Information
A. Effective Date
B. Paperwork Reduction Act
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Regulations Text

32 CFR Part 199
Table 1-CHAMPUS Weight and Threshold

Summary
Table 2-National Urban and Rural Adjusted

Standardized Amounts, Labor/Nonlabor,
Cost-Share Per Diem, and Area Wage
Indexes

Addendum 1-Health Program Benefit
Agreement

I. Synopsis

A. Background

Paying on the basis of a fixed,
prospective rate, appropriate to the
particular diagnosis involved, has been
shown to be an equitable, effective
method of paying for hospital care.
Instead of paying on the basis of billed
charges, CHAMPUS is now
implementing a Diagnosis Related
Groups (DRG) based payment system
which will assure fair payments to
hospitals, reduce cost sharing
requirements for beneficiaries and the
government and provide for new
procedures to monitor the quality of
care.

B. Improvements Upon the Proposed
Rule

Based on public comments, several
changes are being made to improve
upon the proposed rule, issued in June.
Among these is an exemption for
children's hospitals until a method can
be incorporated that will better reflect
the unique kind of care these specialty
hospitals provide. Another change is
authority to exempt states, such as
Maryland. that are exempted by
Medicare and have equally effective
payment methods. Further, to assure
reasonable payment amounts to
hospitals in areas of generally higher
costs, a wage adjustment and an urban/
rural differentiation, as is used under
Medicare, will be made. Also, the
beneficiary cost-sharing provisions have
been revised to assure that no
beneficiary will pay more under the new
system that under the old method of
paying billed charges, and most
beneficiaries will pay much less.

C. CHAMPUS DRG System Modeled
After Medicare's

Established System Consistent with
the Congressional intent, the proposed
CHAMPUS system is modeled closely
on the Medicare system. The similarities
are exemplified by the fact that even
though the CHAMPUS population is
younger the average CHAMPUS
payment amounts are roughly equal to
those under Medicare. The costs of
capital and indirect and direct medical
education will receive the same special

treatment under CHAMPUS that they
receive under Medicare. Like Medicare,
long-stay or unusually costly cases will
receive additional outlier payments. To
assure fair payments, amounts have
been calculated on the basis of actual
CHAMPUS hospital claims during a
recent 12-month period.

D. Fiscal Year 1988 Implementation on
Schedule

Four years after Medicare's similar
system was adopted, CHAMPUS is now
ready to proceed with its DRG-based
payment system. This interim period has
given hospitals time to adjust to the
DRG-based system under the
government program that is some 40
times larger than CHAMPUS. During
this time, CHAMPUS tested a DRG
system in South Carolina and learned
valuable lessons. CHAMPUS also had
the opportunity to compile and analyze
extensive data relating exclusively to
charges for care under CHAMPUS. Also,
the CHAMPUS fiscal intermediaries
have had time to put in place the
systems to assure smooth
administration under the new payment
method. In view of all of these activities,
there is no need for CHAMPUS to slow
down implementation. Nor is there a
need to phase in national rates as
Medicare did. Phasing is unnecessary
because hospital operations have
adjusted to the DRG payment method,
now fully implemented under Medicare,
and CHAMPUS, unlike Medicare, is
typically a very small portion of the
hospital's income.

E. Reduced Cost Shares for
Beneficiaries

From the beneficiary's standpoint, the
new CHAMPUS payment system will
have a very positive impact. By reducing
the payment amount for hospitals, the
25% cost share retired members and
their dependents must pay will now be
applied to a much lower amount. As a
result, the average cost share per
hospital stay will be reduced from about
$1135 to about $760. To assure that cost
sharing fairly reflected the value of
hospital services provided to the
beneficiary, the proposed rule included
a new method of calculating cost
sharing based on a per deim amount.
The final rule continues this more
equitable method, and makes a further
adjustment: beneficiary cost shares will
be the lesser of the per diem calculation
method (the new system) or 25% of
billed charges (the old system). This
assures that while most beneficiaries
will pay less under the new system than
the old, additionally, no beneficiaries
will pay more.

F. Assuring the Quality of Care

To assist in assuring the quality,
reasonableness, and appropriateness of
care provided CHAMPUS beneficiaries
under the DRG based payment system, a
new quality review requirement is being
established. CHAMPUS is pursuing
appropriate arrangements with the
Department of Health and Human
Services to undertake this important
activity in conjunction with current Peer
Review Organization program under
Medicare. This will enable CHAMPUS
to join HCFA In guarding against
premature discharges and effectively
monitoring the quality of care.

G. Conclusion

In accord with Congressional intent,
spiraling costs will be curtailed by a
CHAMPUS DRG-based payment system
modeled very closely on the Medicare
system. With Improvements upon the
proposed rule, the final rule provides for
fair payments to hospitals and reduced
outlays and new quality monitoring for
beneficiaries. This payment system,
carefully developed, will be fully
implemented October 1, 1987.

II. Background

A. CHAMPUS Reimbursement-Current
Procedures

Paragraph 199.6(e) of DoD 6010.8-R
provides for reimbursement of hospitals
and skilled nursing facilities on the
basis of billed charges/set rates, cost-
related reimbursement similar to that
used under Title XVIII of the Social
Security Act (Medicare), or prospective
reimbursement. CHAMPUS has
traditionally reimbursed these providers
of care based on the providers' billed
charges. Largely because of these
procedures, CHAMPUS has been
subject to rapidly increasing costs, far in
excess of the general rate of inflation.
This resulted not only from increases in
hospitals' charges, but also from the
shifting of costs as other third-party
payers implemented cost-controlling
reimbursement procedures.

B. Summary of Legislation

1. Department of Defense Authorization
Act, 1984

The Department of Defense
Authorization Act, 1984, Pub. L. 98-94
amended Title 10, section 1079(j)(2)(A)
of the United States Code and provided
CHAMPUS with the statutory authority
to reimburse institutional providers
based on diagnosis-related groups
(DRGs). Specifically, it provides that
payments "shall be determined to the
extent practicable in accordance with
the same reimbursement rules as apply

Federal Register / Vol. 52,
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to payments to providers of services of
the same type under title XVIII of the
Social Security Act."

2. Consolidated Omnibus Budget
Reconciliation Act, 1986

On April 7, 1986, the President signed
the Consolidated Omnibus Budget
Reconciliation Act, Pub. L. 99-272, which
contained a provision-requiring
hospitals which participate in Medicare
also to participate in CHAMPUS for
inpatient services (see Section
1866(a)(1)(J) of the Social Security Act,
42 U.S.C. 1395cc(a)(1)(J)). Because of
questions regarding the effect of this
provision, the effective date in section
9122(b) of Pub. L. 99-272, which enacted
section 1866[a)(1)(J), was amended by
Pub. L. 99-514, section 1895(b)(6), which
was signed by the President on October
22, 1986. Section 1866(a)(1)J) requires all
providers participating in Medicare also
to participate in CHAMPUS for inpatient
hospital services provided pursuant to
admissions to hospitals occurring on or
after January 1, 1987.

C. Summary of Proposed Amendment to
Rule

In the proposed amendment to rule,
we set forth new regulations for-the
CHAMPUS DRG-based payment system
intended to apply to inpatient hospital
admissions occurring on or after
October 1, 1987.We described how the
CHAMPUS system is modeled after the
Medicare Prospective Payment System;
the applicability of the system, both in
terms of services and of hospitals
affected; how the DRG weighting factors
are calculated;.how the adjusted
standardized amount is calculated; how
adjustments for capital and medical
education costs are -to be made; and
how unusual cases (outliers) are to be
handled. We also described changes to
the cost-sharing requirements for
beneficiaries other than dependents of
active duty members. Additionally, we
set forth procedures for an admission
and quality review system for
CHAMPUS inpatient hospital claims.

D. Number and Types of Public
Comment

We received a total of 34 individual
comments which raised a number of
issues. The types and-volume of
commenters were as follows:
-Hospital Associations-11

-Medical Associations-5
-Medical Review Organizations-3
-Third-party payers-1
-State Governments and

Organizations-2
We received a number of general

comments which do not relate to any

particular provision of the CHAMPUS
DRG-based payment system, but relate
to the system as a whole and our
implementation plans. We will address
those comments here before we respond
to the comments regarding specific
sections of our proposed rule.

A number of commenters suggested
we delay implementation of the DRG
system until at least October 1988 in
order to allow hospitals time to prepare
for the changes and to ensure that
OCHAMPUS has adequate time to
develop a comprehensive database and
.to consider the public comments.

We think delay in the implementation
of the DRG system -is unnecessary for
two main reasons: first, hospitals have
already adjusted to prospective
payment under Medicare, and second,
OCHAMPUS has developed a
comprehensive database with which to
develop final weights and rates.

We think that hospitals have adjusted
to prospective payment under the
Medicare system. As a result, the
inclusion of prospective payment for
CHAMPUS patients should have a
minimal effect on hospital operations.
The CHAMPUS prospective payment
system merely will result in a marginal
increase in workload for existing
prospective payment-related activities
in hospitals such as medical records,
billing, and utilization review activities
already conducted for Medicare
patients. For many hospitals, the net
effect of CHAMPUS DRGs on hospital
operations will be positive. Instead of
managing two radically .different
payment systems for government
beneficiaries (i.e., Medicare and
CHAMPUS), in many ways hospitals
will have an opportunity to consolidate
patient management, billing, and
medical records activities to include
both CHAMPUS andMedicare patients.

We disagree with the assertion that
CHAMPUS has not -had adequate time
to develop a comprehensive database.
The database used for final weight and
rate calculations includes over 300,000
records of all CHAMPUS claims
processed from July 1, 1986 to June 30,
1987. This represents a full-year sample
of claims from the most recent period.
We think that this database will provide
the most accurate representation of
CHAMPUS utilization. The required
calculation methods necessary to derive
weights and rates have been developed
over the past year and tested on a
smaller database. Final calculations
merely required the application of these
methods to the larger database.

In addition to being unnecessary,
delaying implementation of the DRG-
based payment system would
contravene clear Congressional intent

that CHAMPUS adopt a payment
method similar to that used by
Medicare, an intent Tepeatedly and
consistently expressed by Congress
since Medicare's system was adopted
four years ago.

Some commenters suggested that 30
days was not sufficient time to comment
on the proposed rule. The comment
period conforms to statutory
requirements. Because of years of
experience with the Medicare system.
the matters discussed in the proposed
rule are quite familiar to the health -care
community. Thus, a 30-day comment
period was :quite adequate to permit
interested parties to consider the
proposedTule and provide substantive
comments. The many detailed and
thorough comments we actually
received confirm this. Also, we received
no indication that additional comments
would -have been received, or additional
issues raised, had .the comment period
been longer.

Some commenters mistakenly believe
that CHAMPUS will not pay the full
DRG-based amount in those cases
where a hospital's charges are less than
the DRG-based payment amount. Since
this is a basic tenet of DRG-based
reimbursement, we want to be sure that
this misunderstanding is clarified.
Except for those -few cases which -are
classified as short-stay outliers, a
hospital will always receive the full
DRG-based payment regardless of its
costs -or charges.

In the proposed rule we stated that"
"we anticipate few, if any, changes in
hospital operations as aresult .of our
implementation of the CHAMPUS DRG-
based payment system." One
commenter stated-that the DRG-based
payment system would, indeed, affect
operations, since hospitals would need
more extensive internal concurrent
review, additional discharge planning,
and more emphasis on claims coding.
We Tecognize these activities may
increase as-a result of our DRG-based
payment system, but they are not
required by the system. Rather they are
a reaction to the system, and, more
importantly, will help to ensure hospital
efficiency, which is a major goal of the
existing Medicare system and the new
CHAMPUS system.

Several commenters expressed a
concern that there could be a disruption
in services to CHAMPUS patients if
CHAMPUS is unable to begin the timely
processing of claims on October 1. A
primary concern of OCHAMPUS is that
we want a smooth transition to DRG-
based payments with no adverse impact
on providers or benefifciaries.
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We think that all CHAMPUS fiscal
intermediaries are adequately prepared
to process CHAMPUS claims under
DRGs. Since CHAMPUS began
exploring the potential for a prospective
payment system, the CHAMPUS fiscal
intermediaries have been consulted
periodically regarding the impact of
prospective payment on their current
claims payment procedures. Moreover,
all but one of the CHAMPUS fiscal
intermediaries currently process
Medicare claims, making the transition
to CHAMPUS prospective payment
relatively simple. And finally, since the
release of the proposed rule, CHAMPUS
has submitted preliminary weights,
rates, cutoff thresholds, and other
necessary payment procedures to the
intermediaries so that they could begin
revision of their payment systems. In
short, we and the CHAMPUS fiscal
intermediaries are confident that there
will be a smooth transition from
payment based on billed charges to
DRGs.

One commenter suggested we allow
our fiscal intermediaries to automate
remittance schedules on a weekly basis
rather than issuing individual checks
and explanation of benefits for every
claim. Under current procedures, the
fiscal intermediary can combine
multiple claims from the same hospital
into a single remittance. This procedure
will not change under the DRG-based
payment system and should resolve the
concern of the commenter.

Below we briefly summarize each of
the major provisions of the proposed
amendment of rule on which we
received comments and provide an
analysis of the comments and our
responses. We have also provided a
reference to each provision's
designation in the proposed rule. Section
VI of this preamble summarizes the
changes we are making to the regulation
as a result of the comments we received.

III. General Description of CHAMPUS
DRG-Based Payment System

A. Modeled on Medicare's Prospective
Payment System (PPS)

1. DRGs Used (§ 199.14(a)(1)(i)(A))

The CHAMPUS DRG-based payment
system will use the same DRGs used in
the most recently available grouper for
the Medicare PPS.

Comment-The age breakdown in the
Medicare DRG system is only shown as
17 and below. For children's hospitals it
is necessary to have a more specific
breakdown in ages, as the difference in
levels of care between a one-year-old
and a 12-year-old will vary significantly.

Response-We realize this problem
may be acute for children's hospitals

and, as Medicare, we have decided to
exempt children's hospitals from the
CHAMPUS DRG system at this time. We
intend to study the issue further and
bring these hospitals into the system at
a later date.

2. Assignment of Discharges to DRGs
(§ 199.14(a(1](i)(B))

CHAMPUS will use the Health Care
Financing Administration (HCFA) FY
1987 "Grouper" program to classify
specific hospital discharges within
DRGs, so that each discharge is
assigned to a DRG based on the
patient's age, sex, principal diagnosis,
secondary diagnoses, procedures
performed and discharge status. In
addition, when the discharge data
submitted by a hospital show a surgical
procedure unrelated to a patient's
principal diagnosis, the bill will be
returned to the hospital for validation
and verification.

Comment-The CHAMPUS DRG-
based payment system should always
use the Grouper program which is
currently used under the PPS.

Response-In general, CHAMPUS
intends to use the most recently
available HCFA Grouper program.
Currently, the most recently available
program is the FY 1987 Grouper which
we are using for FY 1988. For future
years, HCFA revisions to its Grouper
will be adopted by CHAMPUS as soon
as practicable following availability of
the Grouper.

Comment-It is unnecessary to verify
the diagnosis and procedure codes for
claims grouped into DRG 468 (unrelated
operating room procedure), especially
since these claims are later reviewed by
the Peer Review Organization (PRO).

Response-We do not believe this is
unnecessary. Since, by definition, there
is something unusual about the claim
data for a DRG 468, we believe it is
prudent to verify the data initially to
avoid payment errors. However, we
have modified this requirement to make
it less of a burden on hospitals. We will
require only that the fiscal intermediary
review such claims.

B. Beneficiary Eligibility

If a beneficiary is eligible for
CHAMPUS coverage during any part of
his/her inpatient confinement, the claim
shall be processed as if the beneficiary
were eligible for the entire stay. The
beneficiary's cost-sharing status is to be
determined based on his/her sponsor's
status at the time of admission.

Comment-The rule should specify
whether the fiscal intermediary of the
PRO is responsible for determining a
beneficiary's status.

Response-This determination is
always the responsibility of the Fl and
must be made prior to payment of the
claim.

C. Basis of Payment

1. Payment on a Per Discharge Basis
(§ 199.14(a](1)(i)(C)(2)

Under the CHAMPUS DRG-based
payment system, hospitals are paid a
predetermined amount per discharge for
inpatient hospital services.

Comment--OCHAMPUS should have
a provision which permits interim
payments on long lengths-of-stay.

Response-In general, we have
modeled the CHAMPUS DRG-based
payment system on the Medicare
system. Medicare intends to eliminate
interim payments on long stay outliers.
Therefore, we intend to follow this
policy.

2. Discharges and Transfers

a. Discharges
(§ 199.14(a)(1J(i)(C)(6)(i)). In this section
we listed those actions which qualify as
discharges and are eligible for full DRG-
based payment.

Comment-A transfer from the care of
a hospital included under the
CHAMPUS DRG-based payment system
to a hospital or unit that is excluded
from the system is classified as a
transfer, but it should be a discharge.

Response-We agree. This is a
discharge under the Medicare PPS, and
this was an error in our proposed rule.
We have made the change to classify
such actions as discharges.

b. Payment to a hospital transferring
an inpatient to another hospital
(§ 199.14(a)(1)(i)(C)(6)(iv)). In the case of
a transfer, the transferring hospital is to
be paid a per diem rate not to exceed
the DRG-based payment that would
have been paid if the patient had been
discharged to another setting.

Comment-The method of
reimbursement for transfers has not
been addressed in a manner to assure
adequate payment in the case of
multiple transfers of a patient among
various hospitals.

Response-We have revised the
language to specifically indicate that
transferring hospitals can receive
additional payment for cases which
meet the criteria for long-stay or cost
outliners.

Comment-Transfers to military
treatment facilities (MTFs) should be
classified as discharges rather than as
transfers.

Response-MTFs have the primary
responsibility and statutory requirement
to provide care to CHAMPUS
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beneficiaries when space is available.
Transfers to hospitals excluded from the
CHAMPUS DRG-based payment system
are considered discharges because the
transferred patient receives subsequent
care in a facility that is organized for
treatment of conditions distinctly unlike
treatment provided in the non-exempt
acute care facility. In the case of a
transfer to an MTF, however, the patient
will receive continuing care comparable
to that received in the non-exempt acute
care transferring hospital. Therefore,
transfers of this nature will be treated
just as if the hospital transferred the
patient to another non-exempt acute
care facility. That is, the transferring
hospital will be paid a DRG-specific per
diem amount.

Comment-Currently, emergency
room physicians must contact the MTF
for permission to admit all patients in
distress, but not in a life threatening
status. Will there be any consideration
given to reducing these emergency room
transfers under DRG payment?

Response-All CHAMPUS
beneficiaries who live within catchment
areas of MTFs are required to first seek
inpatient care in the MTF before going
to a civilian hospital. That is the purpose
of the requirement cited in this
comment, and it will not change as a
result of DRG-based reimbursement.
Thus, if the MTF can treat the patient,
the patient will be required to go to the
MTF for inpatient services, and the
civilian hospital will be reimbursed only
for the emergency room services on an
outpatient basis.

3. Applicability of the DRG System

a. Areas affected
(§ 199.14(a)(1)(ii)(A)). The CHAMPUS
DRG-based payment system shall apply
to hospitals' services in the fifty states,
the District of Columbia, and Puerto
Rico. There are no exemptions for
services in states which have
implemented a separate DRG-based
payment system or similar payment
system in order to control costs.

Comment-The proposed rule states
that the CHAMPUS DRG-based
payment system will be applicable to
the six CHAMPUS Reform Initiative
[CRI) demonstration states. The CRI
request for proposals allows contractors
to use their own reimbursement system
for CHAMPUS Prime.

Response-DRG-based
reimbursement will still be required in
the demonstration states for all claims
which are not CHAMPUS Prime, as it
will apply to all standard CHAMPUS
claims nationwide. Within CHAMPUS
Prime, contractors can use the
CHAMPUS DRG system or any other

reimbursement system, subject to the
requirements of the CRI contracts.

Comment-Any state payment system
granted a federal waiver for the
purposes of Medicare reimbursement
should be automatically exempt from
the CHAMPUS system.

Response-The intent of not granting
waivers to individual states was to
ensure uniformity of payments
throughout the country and to ensure
that payments in all states would be
adequately controlled. The comments
we received argued persuasively that
the cost controls in those states exempt
from the Medicare PPS are adequate to
ensure savings comparable to the
CHAMPUS DRG-based payment
system. Moreover, it would be
disruptive if a single payer, particularly
a major Federal payer, chose to exempt
their beneficiaries from the state system.
As a result, we have revised our
position to allow states to be exempt
from the CHAMPUS DRG-based
payment system under the following
circumstances:

1. The State must be exempt from the
Medicare PPS;

2. The State must request, in writing,
that it be exempt from the CHAMPUS
DRG-based payment system; and

3. Payments in the State must continue
to be at a level to maintain savings
comparable to those which would be
achieved under the CI-IAMPUS DRG-
based payment system. This exemption
is based on savings achieved under
Medicare, but because of the differences
in beneficiary populations between
Medicare and CHAMPUS, savings under
Medicare might not accrue to
CHAMPUS. Thus, while a State may be
initially exempt from the CHAMPUS
system, we will continue to monitor
reimbursement levels in the state to
ensure that they do not exceed those
under the CHAMPUS DRG-based
payment system. If they do exceed that
level, we will work with the State to
resolve the problem. However, if a
satisfactory solution cannot be found,
OCHAMPUS will terminate the
exemption after due notice has been
given to the state.

At this time, it appears that at least
one State, Maryland, seeks such an
exemption. Such a request will be
considered based on these criteria and
will likely be approved.

b. Services exempt from the
CHAMPUS DRG-based payment system
(§ 199.14(a)(1)(ii(C). In this section we
provided a list of specific services
which, even if provided in-a hospital
subject to the CHAMPUS DRG-based
payment system, are exempt from the
DRG system.

Comment-There is no distinction
between the extremely low birth weight
patient and those with a higher birth
weight but who are still classified as
premature. The neonatal DRGs do not
have the ability to accommodate the
wide variations in case mix severity.

Response-We believe that any
significant classification problem with
the neonate DRGs occurs primarily at
Children's Hospitals which we are
exempting from the CHAMPUS DRG-
based payment system at this time.
Neonates at other hospitals will be
included in the system. We have
examined the CHAMPUS data and
found that the impact of neonate DRGs
on hospitals other than children's
hospitals is no greater, and maybe even
less, than that of other DRGs. For large
teaching hospitals, which have only ten
percent of the CHAMPUS neonate cases
outside children's hospitals, the impact
is not significantly greater than for other
DRGs. We will pay particular attention
to the neonate issue as we analyze
CHAMPUS experience under this
system.

Comment-Medicare intends to
implement alcohol/drug abuse DRGs
and stop exempting such hospitals and
units. Will OCHAMPUS do likewise?

Response-We are aware of
Medicare's proposed change. However,
we believe it would be premature for
CHAMPUS to also implement these
DRGs at this time because unlike other
diagnostic categories we cannot be
certain that the nature of alcohol and
drug abuse treatment, and its
classification, is comparable for both the
CHAMPUS and Medicare beneficiary
groups. Over the next few months we
intend to examine the Medicare changes
and evaluate them in terms of
CHAMPUS beneficiaries and determine
whether it would be appropriate to
adopt the Medicare classification
changes for the CHAMPUS population
or develop a CHAMPUS-specific DRG
approach.

Comment-The proposed rule implies
that only hospitals may bill for services
of hospital-based physicians, but it
should depend on the financial
arrangement between the physician and
the hospital.

Response-A hospital is required to
bill for services of hospital-based
physicians if the physician is employed
by or under contract to the hospital.
This requires that the hospital pay the
physician. However, if the hospital-
based physician merely has an
agreement with the hospital to provide
services with no requirement that the
hospital reimburse the physician, the
physician may bill CHAMPUS for his or
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her services. We will reword this
section to ensure that this is clear.

Comment-The proposed rule
apparently includes nurse anesthesia
services within the DRG amount. This is
a significant departure from the way
they are reimbursed under Medicare.
The rule should be amended to provide
for payment for nurse anesthesia
services outside of the DRG system.

Response-When we prepared the
proposed rule we were unaware that
Medicare had changed from its initial
intention to include nurse anesthetists in
the DRG payment. We will include a
new section which exempts nurse
anesthetists from our DRG system and
permits hospitals to bill separately for
their services. We are aware that
Medicare intends to reimburse them as
a cost passthrough until October 1989,
but CHAMPUS has no comparable cost-
reporting system. Therefore, we are
allowing hospitals to bill separately
which conforms to the procedures
Medicare will use beginning in 1989.

Comment-Bone marrow
transplantation and AIDs should be
exempt from the CHAMPUS DRG-based
payment system.

Response-Bone marrow
transplantation has been an accepted
medical practice for sufficient time so
that procedures and charges are
stablized. Therefore, DRG-based
payment amounts accurately reflect
average costs. Most admissions of AIDs
patients are not for treatment of AIDs
itself, but rather such patients are
generally admitted for a complication of
AIDs which would be identifiable in our
DRG system. Thus, for the present time
the DRG system appears able to deal
fairly and appropriately with medical
care for AIDs and AIDS-related
conditions. However, we will continue
to monitor developments in this regard
and will be ready to make revisions in
the future, if appropriate.

c. Hospitals subject to the CHAMPUS
DRG-based payment system
(§ 19q.14(a)(l)(ii)(D)). All hospitals
within the fifty states, the District of
Columbia, and Puerto Rico which are
certified to provide services to
CHAMPUS ben-eficiaries are subject to
the DRG-based payment system except
for certain types of hospitals or units
which are identified.

Comment-Children's hospitals were
specifically excluded from the Medicare
DRG-based system due to the
inadequacies of DRGs for classifying
children's conditions. The DRG
classification system does not
distinguish the more complex and
resource intensive children's conditions
which are treated by children's and/or
large teaching hospitals. Therefore,

including them would seriously
underfund costs for treating these
children. They should be exempt.

Response-We have examined
CHAMPUS data relating to the charges
of children's hospitals, large teaching
hospitals and other short-term acute-
care hospitals. Our analysis showed that
when charges are adjusted for wage,
teaching activity, and case mix
differences, the average charge per
pediatric case for children's hospitals is
significantly higher than the national
average. Large teaching hospitals and
other acute-care hospitals' average
charges, however, did not significantly
vary from the national average charge
per pediatric case. Therefore, we will
exempt chidren's hospitals from the
CHAMPUS DRG-based payment system
because of their unique circumstances.

In order to be exempt, the hospital
must be exempt under the Medicare
PPS, or if it is not a Medicare provider, it
must meet the same criteria required for
exemption under the Medicare PPS.
However, we believe the CHAMPUS
DRG-based payment system can be
modified to accommodate children's
hospitals, and we intend to review this
area so that children's hosptials can be
incorporated into our DRG system in the
future. We will also welcome any input
from interested organizations in this
regard.

Comment-How will exempt facilities
be reimbursed?

Response-Hospitals or units which
are exempt from the CHAMPUS DRG-
based payment system will be
reimbursed just as they have been in the
past-that is, based on their billed
charges.

IV. Determination of Payment Amounts
(§ 199.14(a)(1)(iii))

The actual payment for an individual
claim under the CHAMPUS DRG-based
payment system is calculated by
multiplying the adjusted standardized
amount by a weighting factor specific to
each DRG. The adjusted standardized
amounts and the DRG weights shall be
calculated from a database of
CHAMPUS claims covering at least
twelve (12] months.

We used the following procedures to
develop the database. CHAMPUS used
the same database to calculate both the
DRG weights and the adjusted
standardized amounts (ASA). The data
consisted of all CHAMPUS inpatient
claims processed during a 12-month
period from July 1, 1986, through June 30,
1987. The data are in UB-82 record
format submitted by CHAMPUS fiscal
intermediaries.

The database includes only those
services and hospitals that will be

subject to DRG reimbursement.
Moreover, data errors were removed
from the database.

Comment-It is necessary to have the
final weights and rates in order to
evaluate the impact of the system.

Response-In order to ensure that the
final weights and rates are based on the
most recent possible data, we are using
a database covering July 1, 1986, through
June 30, 1987. As a result, the final
weights and rates were not available
when the proposed rule was published.
However, we did calculate preliminary
weights and rates from an earlier and
more abbreviated database, and we
included the resultant adjusted
standardized amount and a sample of
weights in the proposed rule. This was
certainly sufficient to give interested
parties a good understanding of the
impact of the proposed rule on actual
payment amounts, providing additional
perspective to aid in consideration of
the methodology described in the rule.
We also provided a complete list of the
preliminary weights to anyone who
requested it. The final weights and rates
are attached to this final rule for
information (Tables 1 and 2).
Subsequent changes to the weights and
rates will be published as a notice in the
Federal Register.

Comment-Several commenters
questioned if the data used in the
database are reliable.

Response-In our view, there are
three components of data reliability: The
technical adequacy of the sample, the
accuracy of diagnosis and procedure
coding, and the reliability of the billed
charge amounts on the bill.

We think that the database is
technically adequate, because it consists
of all CHAMPUS claims processed from
July 1, 1986, through June 30, 1987.

The database used for the final weight
and adjusted standardized amount
(ASA) calculations also has been edited
for duplicate records, total charge
errors, interim bills, combined bills for
mother and newborn services, and
admission and discharge date errors.
Moreover, all records without valid
diagnoses and procedure codes were
eliminated from the database. In short,
the final database represents a "clean"
set of records for the most recently
available full year period of CHAMPUS
claims. We feel that a dataset of this
type will result in reliable and accurate
weights and ASA.

We think that the diagnosis and
procedure codes are accurate, because
they are completed by medical record
tehnicians that conduct the same coding
for Medicare discharges.
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Finally, we are confident that the
amount recorded on the bill is the actual
billed charges, because the data reflect
amounts paid to hospitals, including
claims adjustments.

Comment-The proposed October 1
effective date does not permit
CHAMPUS to develop a comprehensive
database for use in the calculation of
weights and the adjusted standardized
amount (ASA). Moreover, there isn't
sufficient time between the end of the
database period and the effective date
to calculate the weights and rates.

Response-OCHAMPUS has been
working on development of a DRG-
based payment system since early 1984.
A significant part of this effort has been
to develop a comprehensive and
accurate database from CHAMPUS
claims which could be used to calculate
the weights and ASA. We have also
previously developed the programming
necessary to calculate the weights and
ASA. Therefore, the October 1. effective
date will have no detrimental effect on
the comprehensiveness of the database
nor on the ability to timely calculate the
weights and ASA.

Comment-Since CHAMPUS is
ending the database with June 30, the
database will not contain adequate data
on long lengths-of-stay.

Response-The database is comprised
of claims processed during the subject
period and includes final bills. While
long stays which are not completed as of
June 30 will not be included in the
database, any stays which began prior
to July 1, 1986, but finished during the
database period will be included. There
is no reason to believe these will not be
comparable. Thus, long stays will be
adequately represented in the database.
A. DRG Weighting Factors

1. Calculation of DRG Weights
(§ 199.14(a)(1](iii)(A))

The CHAMPUS DRG weights will be
discharge-weighted. Specifically, the
denominator used to calculate each
weight represents the national average
charge per discharge for the average
patient. If there are any DRGs which
have fewer than ten occurrences in the
database, we will use the Medicare
weight until we are able to develop a
weight based on CHAMPUS data.

Comment-Use of a national average
charge per discharge for the weighting
denominator, rather than working on a
regional or per hospital basis, will have
an adverse effect.

Response.-In response to the
inequities resulting from other weighting
methodologies, Congress required
Medicare to adopt the discharge-
weighted weights and rates in FY 1988

(section 1886(d)(3)(A) of the Social
Security Act, as amended by section
9302(c) of Pub. L. 99-509). Similarly,
CHAMPUS will discharge weight its
weights and rates.

Comment-Several commenters
questioned whether CHAMPUS would
be able to calculate accurate weights for
all DRGs, or if some DRGs would have
insufficient data from which to develop
a weight.

Response-We recognize this as a
potential problem. In the proposed rule
we proposed using the Medicare weight
in those cases where there were no
occurrences of a DRG in the database,
and in the preliminary database this
occurred only twice. However, we
realize that a weight for a DRG with
only a very few occurrences could be
skewed. Therefore, in the calculation of
the final weights we have elected to use
the Medicare weight for any DRG with
fewer than ten occurrences in the
database. We believe this action is
justified. First, it will ensure that all
DRG weights are calculated from an
adequate database. Second, our analysis
of CHAMPUS weights compared to
Medicare weights indicates that on
average they are very similar. Third, we
expect very few, if any, DRGs to be
affected by this.

B. Calculation of the Adjusted
Standardized Amount
(§ 199.14(a)(1)(iii)(C)

The adjusted standardized amount
(ASA) represents the adjusted average
operating cost for treating all
CHAMPUS beneficiaries in all DRGs
during the database period. The ASA
does not include any regional or
hospital-specific operating cost
elements, nor does it contain an urban/
rural distinction.

Comment-Unlike the Medicare PPS,
CHAMPUS payment amounts will not
be adjusted for differences in prevailing
wage levels. This is inappropriate.
Wages differ significantly across
Metropolitan Statistical Areas (MSAs)
and states, reflecting a variety of factors
beyond the control of the individual
hospital.

Response-This was one of the most
frequent comments. We believe that a
DRG-based payment system, whose
central premise is payment based on
averages, should contain few, if any,
adjustments to the payment amounts.
Nevertheless, we recognize that wages,
although by no means completely
beyond the control of hospitals,
constitute a large part of hospital costs
and vary considerably from area to
area. The final rule, therefore, in a

* significant change from the proposed
rule, provides for use of the Medicare

area wage indexes in the CHAMPUS -

DRG-based payment system.
Medicare finds that after adjusting

payments for differences in area wage
levels, significant differences in
payments still exist between urban and
rural hospitals. Our analysis of
CHAMPUS claims shows that after
adjusting CHAMPUS DRG payments for
area wages, the gap between urban and
rural payments is substantially
narrowed by still warrants an urban/
rural differentiation in the payment
system. We have, therefore, included the
use of separate urban and rural adjusted
standardized amounts in the final rule.

1. Apply the Cost to Charge Ratio
(§ 199.14(a}(1)[iii}{C}{1))

Each charge used in the calculation of
the ASA is to be reduced to a
representative cost by using the
Medicare cost to charge ratio which was
published in the Federal Register on
September 3, 1986 (p. 31523).

Comment-CHAMPUS patients will
probably have a different utilization
pattern than Medicare patients.
Therefore, the ratio is not applicable to
CHAMPUS.

Response-CHAMPUS patients have
a different distribution of diagnoses than
Medicare patients. CHAMPUS patients,
however, due to the fact that they are a
younger and healthier population than
Medicare patients, require less resource
intensity for the same services provided
to Medicare patients. For example,
hospitals generally post the same room
charge for all patients. some of the
services provided in this charge include
general nursing care and supervision
unrelated to specific procedures. In this
instance, CHAMPUS patients would
require less general nursing care than a
more elderly Medicare patient.
Therefore, the actual cost or labor
intensity required per CHAMPUS
patient would be lower than that
required of a Medicare patient.

The Medicare cost-to-charge ratio has
been derived from extensive research
and analysis of actual hospital cost
reports. Additionally, diagnosis-specific
cost for the CHAMPUS population are
not available. We think the Medicare
cost-to-charge ratio is the best measure
of the relation of hospital costs to
charges that is currently available.

2. Increase for Bad Debts
(§ 199.14(a)(1)(iii}(C(2))

The base standardized amount shall
be increased by .01 in order to reimburse
hospitals for bad debt expenses
attributable to CHAMPUS beneficiaries.-

Comment-Bad debton required
copayments is not uniformly distributed.
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some hospitals have higher bad debt
levels which should be recognized by
CHAMPUS. CHAMPUS should pay
actual costs or collect cost-shares
themselves.

Response-In the past, CHAMPUS
has not reimbursed hospitals for bad
debt on beneficiary cost-sharing and
deductibles. We think that the inclusion
of the same add-on for bad debt to every
DRG payment is generous given our past
policy. Under this policy, hospitals will
be paid prospectively for bad debt
expenses for every CHAMPUS
discharge through a 1 percentage point
add-on to the cost-to-charge ratio.

Moreover, since the large majority of our
retiree beneficiaries have either other
insurance which is primary or
supplemental insurance, we are
confident that the allowance is fair and
reasonable. Collection of beneficiary
cost-shares and deductibles has
traditionally been a hospital function
and is done for nearly all third-party
payers.

3. Preliminary Teaching Standardized
Amounts (§ 199.14(a)[1)fiii)(C)5))

A separate standardized amount shall
be calculated for each teaching hospital
to reimburse for indirect medical

education expenses. This will be done
by using a hospital-specific indirect
medical education factor calculated in
accordance with Medicare procedures.

Although we received no written
comments on this, we believe a change
from our proposed rule is warranted.
Medicare has changed its indirect
medical education formula to account
for an adjustment for disproportionate
share hospitals. This adjustment is
scheduled to end September 30, 1989.
Since CHAMPUS has no
disproportionate share provision, we
believe immediate use of the following
revised formula is proper.

1.5 [1.0+ number of interns+residents

number of beds

Medicare has proposed that Congress
reduce the indirect medical education
factor in recognition of the fact that the
current formula significantly
overcompensates hospitals for these
costs. CHAMPUS is in agreement with
the Medicare proposal, but in order to
remain consisent with the current
Medicare program, CHAMPUS will use
the above formula at this time. Should
Congress adopt the Medicare proposal,
CHAMPUS will revise its formula
accordingly.
4. Updating the Adjusted Standardized
Amount (§ 199.14(a)(1](iii)(C](7))

Beginning in FY 1989, the ASA will be
updated by the Medicare annual update
factor, unless the adjusted standardized
amount is recalculated.

Comment-It is inappropriate to use
the Medicare update factor. CHAMPUS
should use the market basket rate of
increase.

Response-We think it is important
that the government promulgate a
unifcrm DR3 update factor for both
DRG systems. Medicare and
CHAMPUS. Congress establishes this
factor each year after considering input
from PROPAC, the health care industry,
and HCFA. We will comply with the
Congressionally-approved update factor.

C. Adjustments to the DRG-Based
Payment Amounts (§ 199.14(a)(1)(iv))

Any hospital subject to the
CHAMPUS DRG-based payment system
can be reimbursed for allowed capital
and direct medical education costs upon
request. Payment for these costs will be
made annually based on the ratio of
CHAMPUS inpatient days-to total
inpatient days.

We have revised this provision in the
final rule. In order to conform to the

current statutory requirements for
Medicare, the calculated payment for
capital costs will be reduced by 7% for
FY 1988. If Medicare changes this
reduction percentage in the future,
CHAMPUS reserves the right to conform
to the Medicare change.

Comment-Payment of capital and
direct medical education costs annually
is inequitable and will hurt hospitals'
cash flow, since they must service their
debt and pay operating bills timely.

Response-The payments for these
items will be sufficiently small,
particularly relative to total hospital
revenues, that the administrative cost of
more frequent payments is not justified.
Moreover, CHAMPUS does not have
hospital cost information with which to
formulate accurate estimates of interim
payments for capital and direct medical
education.

1. Information Necessary for Payment of
Capital and Direct Medical Education
Costs (§ 199.14(a)(1)(iv)(C])

In order to be reimbursed for allowed
capital and direct medical education
costs, a hospital must submit a report of
its incurred costs to the CHAMPUS
fiscal intermediary. The report must
cover the same period as the hospital's
Medicare cost-reporting period and must
be submitted within three months of the
end of that period.

Comment-The CHAMPUS DRG-
based payment system adds additional
reporting requirements. The last thing
hospitals need is a separate data
gathering-monitoring-reporting system
for CHAMPUS beneficiaries.

Response-Without this report there
is no way for CHAMPUS to determine,
what capital and direct medical
education costs a hospital has incurred
for CHAMPUS beneficiaries. The report

itself is extremely simple nd, in addition
to readily available CHAMPUS
demographic information, requires only
a few other items which are all
available from the hospital's Medicare
cost report. The CHAMPUS method for
reimbursing hospitals for capital and
direct medical education results in
equitable payments based on hospital-
specific CHAMPUS information.
Moreover, the reporting requirements of
this method are minimal when
compared to other capital payment
mechanisms such as a cost-finding
method.

Comment-All data reported to the FI
must agree with the Medicare cost
report, and the provider must report any
changes. Presently, the Medicare
intermediaries supply HCFA with
computer tapes/diskettes of all filed
cost-reports. Why not have
OCHAMPUS and HCFA exchange data?

Response-This would be an
enormous administrative task to identify
a few changes to the capital and direct
medical education payments CHAMPUS
makes. In addition, we believe it is the
hospital's responsibility to report
accurate information to OCHAMPUS.

Comment-CHAMPUS should allow
hospitals to use either the Medicare
cost-finding method or the aggregate
ratio of CHAMPUS PPS-related charges
to total charges. A flat per diem is not
sensitive to differences in the
percentage of operating costs from one
ancillary service to another.

Response-The proposed per diem
capital payment policy provides
reasonable payments for capital costs
consistent with the current Medicare per
diem payment methodology and results
in minimal reporting requirements for
hospitals. A cost-finding method similar
to Medicare's cost reporting mechanism

I.-5795-1.0]1
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is not in hospitals' interest, because it
will burden them with extensive
reporting requirements for CHAMPUS
patients, a payer that generally accounts
for a small percentage of each hospital's
total revenues. The second alternative,
capital payments based on the ratio of
CHAMPUS charges to total charges is
inadequate. If implemented, this policy
would not be consistent with Medicare's
current per diem calculation of capital
costs. We recognize the fact that
Medicare is proposing a revision to their
current capital payment policy.
CHAMPUS supports this proposal, but
due to its reporting requirements on
hospitals, it would be administratively
infeasible for CHAMPUS to implement
at this time. When the Medicare
proposal is finally implemented in the
Medicare system, CHAMPUS will
consider it for inclusion in the
CHAMPUS DRG-based payment
system.

2. Outliers (§ 199.14(a)1)(iii)[D))

CHAMPUS will adjust DRG-based
payments for atypical cases. These
outliers are those cases that have either
an unusually short length-of-stay or
extremely long length-of-stay or that
involve extraordinarily high costs when
compared to most discharges classified
in the same DRG.

Comment-There is no mention of a
target outlier pool.

Response-The CHAMPUS DRG-
based payment system does not have an
outlier pool. Under the Medicare PPS, an
estimated percentage of total DRG-
based payments is set aside as an
outlier pool, thus actually reducing the
non-outlier DRG-based payments. Under
the CHAMPUS DRG-based payment
system, outlier payments are made over
and above the basic DRG payments.

Comment-Medicare is changing their
outlier policy to recognize the most
expensive cases. Will CHAMPUS make
similar changes?

Response-We do not intend to adopt
the proposed changes until we can fully
assess their impact on CHAMPUS
claims and whether they produce more
equitable payments.

Comment-Under the CHAMPUS
DRG system, providers are at unlimited
risk for extremely ill patients.

Response-Providers will not be at
unlimited risk, because our system
includes payments for outliers, and we
believe the outlier payments are
reasonable.

Comment-Will the outlier thresholds
be revised to coincide with the Medicare
outlier thresholds?

Response-There is no intent that the
thresholds be the same. While our
methodology for determining the

thresholds is the same, the actual
thresholds will be derived from the
CHAMPUS database and will be
different. Our intent is that the
thresholds reflect the service patterns
for CHAMPUS beneficiaries.

a. Short-stay outliers
(§ 199.14(affl)(iii)(D)(1)()). Any
discharge with a length-of-stay (LOS)
less than 1.94 standard deviations from
the DRG's geometric LOS shall be
classified as a short-stay outlier. Short-
stay outliers will be reimbursed at 200
percent of the per diem rate for the DRG
for each covered day of the hospital
stay.

Comment-Several commenters
objected to our inclusion of short-stay
outliers in the CHAMPUS DRG-based
payment system.

Response-Short-stay outliers are
fully justified. Just as an exceptionally
long length-of-stay should not be
considered typical for a given DRG and
deserves additional payment, an
exceptionally short stay should also not
be considered typical and payment
should be reduced. Nevertheless, we
recognize that the initial days of a
hospital stay are generally more
expensive, so we have set the short-stay
reimbursement at 200 percent of the per
diem.

Comment-Many patients will have
lengths-of-stay just over the short-stay
outlier cutoff. This will make the process
of medical review extremely expensive
for both CHAMPUS and the provider.

Response-Since DRG-based payment
is based on averages, we expect many
stays to be shorter than the average. The
short-stay outlier policy is intended to
isolate those cases with a length-of-stay
which is so different from the norm (in
this case extraordinarily short) that it is
not representative of cases within that
DRG. However, the fact that cases
exceed the short-stay cutoff but still are
less than average will not affect the
amount or extent of review to be
performed.

Comment-It was indicated an
average payment amount was used
because some cases will cost more than
others, but it will even out in total.
Short-stay outliers eliminate that
possibility.

Response-This is not correct. The
short-stay outlier policy only eliminates
those cases with such unusually short
lengths-of-stay, that they are not
representative of cases within the DRG.
However, many cases will exceed the
short-stay cutoff and still be less than
the average length-of-stay. It is these
cases which will allow the averaging
effect. The short-stay policy is simply a
counterbalance to the long-stay policy
which is well accepted.

Comment-The short-stay outlier
policy could result in significant
financial losses in cases where a patient
dies soon after admission.

Response-We recognize the fact that
the initial days of a hospital stay are
relatively more costly than the final
days of a stay. Therefore, we will pay
hospitals 200 percent of a DRG-specific
per diem for short stay outlier cases. We
think that this level of payment is
reasonable.

V. Charges to Beneficiaries

A. Inpatient Cost-Sharing

1. Services Subject to the CHAMPUS
DRG-Based Payment System
(§ 199.4(f)(3)(ii)(A))

Under the proposed rule, for
beneficiaries other than dependents of
active-duty members the cost-share
would have been a per diem amount for
each day of the hospital stay, except
that the day of discharge would not be
counted. The per diem amount would be
calculated so that total cost-sharing
amounts for these beneficiaries is
equivalent to 25 percent of the
CHAMPUS-determined allowable costs
for hospital services.

Within the Department of Defense
there has been some concern that the
proposed cost-sharing policy could
result in some beneficiaries paying more
cost-share than they would pay under
current procedures. We therefore
examined data which projected cost-
shares under both the current and
proposed procedures, and we found that
approximately 30% of these
beneficiaries would have greater cost-
shares, although in most cases the
actual increase was quite small. Even
so, we found this to be an unacceptable
consequence for our beneficiaries.

In order to correct this situation, the
final rule modifies the cost-sharing
provisions for these beneficiaries. The
cost-share will be calculated at the
lesser of the per diem-based amount or
25 percent of the hospital's billed
charges. In this way no beneficiary will
be responsible for a larger cost-share
than currently required, and most will
have smaller cost-shares. As a result of
this change, the per diem amount has
been increased slightly so that total
cost-sharing amounts still equal 25% of
the CHAMPUS-determined allowable
amounts as required by the CHAMPUS
statute.

This change in policy from the
proposed rule does not in any way
reduce the overall substantial -cost-
savings for beneficiaries as a whole.
Non-active duty dependent beneficiaries
will pay significantly less than they do
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now. The change in policy means that
none of these beneficiaries will pay any
more than they do now; most will pay
less; and that about half of the time they
will save over $100 per hospital stay.

Comment-What is the beneficiary
cost-share if the patient dies on the day
of admission?

Response-In any case in which the
length-of-stay is less than 24 hours, but
the stay qualifies as an inpatient stay
under CHAMPUS rules, the beneficiary
cost-share is to be calculated based on a
one-day stay.

Comment-It will be cumbersome to
calculate beneficiary cost-shares when
the actual charges are less than the
DRG-based payment.

Response-We have been very
careful to ensure that the cost-sharing
methodology would be easy for
hospitals to calculate at the time of
discharge. Since both length-of-stay and
actual charges are known at discharge,
the hospital should have no trouble
calculating the beneficiary's cost-share.

B. Hospital Days Beyond that Deemed
Medically Necessary (§ 199.4(f)(6))

Under current CHAMPUS procedures,
as required by law, no CHAMPUS
payments may be made for care
provided which is not medically
necessary. Although it does not occur
frequently, application of this rule may
result in beneficiaries being responsible
for payments they hoped CHAMPUS
would cover. Some media reports after
publication of the proposed rule created
confusion regarding application of this
requirement under the DRG system.

Under the DRG-based payment
system, this requirement is unchanged.
In the usual case, the DRG amount will
be considered full payment for all days
of care. However, in the unusual cases
in which the length of stay exceeds the
long-stay outlier standard, additional
payments will generally be made to the
hospital. In these cases, it is possible
that applying the requirement of
medically necessary care could result in
some or all of the additional payment
being disallowed. In addition, as in the
current program, an entire hospital
admission could be determined not
medically necessary, resulting in the
claim being disallowed.

These possibilities, however, do not
represent any change from currently
required procedures. Moreover,
implementation of the DRG-based
payment system is not expected to
result in any increase in the frequency of
disallowed claims based on a lack of
medical necessity.

VI. Quality of Care Review
(§ 199.14(a)(1)(v))

Implementation of the Medicare DRG
system generated concerns about the
quality of care. In response to these
concerns Congress established a Peer
Review Organization (PRO) system to
determine adequacy and
appropriateness of care. Congressional
hearings continued to be held that
focused on complaints of premature
discharge. Medicare revised its PRO
system to concentrate further on quality
of care issues. As a result of these
efforts, the state of the art of process,
structure, and outcome measures of the
quality of care has evolved to the point
where both nationally and locally
developed peer review systems are
widely recognized as effectively
monitoring the quality of care provided.

In connection with implementing the
CHAMPUS DRG system, we will
piggyback on the established Federal
system for monitoring the quality and
appropriateness of civilian inpatient
care for its beneficiaries.

CHAMPUS will implement a quality
of care review program which will
assure the appropriateness of care
provided to beneficiaries. Every case
reimbursed under the DRG system will
be subject to generic quality screen
reviews, admission and discharge
reviews, and DRG validation. One of the
objectives of these multiple reviews is to
guard against episodes of premature
discharge or inappropriate admission. A
peer review system will use criteria
which has been developed on both
national and local levels to determine
the adequacy and appropriateness of
care. This system, which is modeled on
the Medicare PRO system, will be
specific to the CHAMPUS population.

Comment-The current CHAMPUS
system for reviewing psychiatric and
substance abuse treatment works well
and ensures adequate and qualified
review. Therefore, psychiatric and
substance abuse services should be
excluded from PRO review.

Response-The admission and quality
review system set forth in this rule
applies only to those services
reimbursed under the CHAMPUS DRG-
based payment system. Therefore,
psychiatric and substance abuse
services, which are exempt from DRG-
based payment, will be excluded from
the review system.

Comment-What are the procedures
to be followed in conducting the
admission and quality review?

Response-There will be two phases
,of review under the CHAMPUS DRG-
based payment system. The permanent
review system is being coordinated with

the Health Care Financing
Administration. HCFA is currently in
the process of recomputing its PRO
contracts and thenew contracts will be
phased in between July and December
1988. Quality assurance reviews of
CHAMPUS claims and services may be
included in future PRO contracts. In the
interim, CHAMPUS will conduct quality
of care reviews under a separate
contract. The admission and quality
review section of this rule provides the
basis for these review functions.
Information regarding the detailed
procedures will be found in the RFPs
and resulting contracts for both the
interim an proposed permanent review
systems.

A. Areas of Review

1. Admissions (§ 199.14(a)(1)(v)(C}(1))

This section sets forth the areas which
are to be reviewed to determine whether
inpatient care is medically necessary
and whether services are delivered in
the most appropriate setting.

Comment-All transfers of
CHAMPUS beneficiaries from a hospital
or hospital unit subject to the
CHAMPUS DRG-based payment system
to another hospital or hospital unit are
to be reviewed. Does this include
transfers from a hospital or unit subject
to the DRG system to a hospital or unit
exempt from the system?

Response-We have clarified in this
final rule that these cases are to be
classified as discharges.This particular
section applies only to those actions
which are classified as transfers, so a
transfer to a hospital or unit exempt
from the DRG system would not be
reviewed under this provision.

Comment-All CHAMPUS admissions
to a hospital or unit subject to the DRG
system which occur within seven
calendar days of discharge from a
hospital or unit subject to the DRG
system are to be reviewed. Will the time
periods involved in this provision be
changed to coincide-with Medicare's
review requirement?

Response-To the extent possible, we
want hospitals and PROs to be subject
to only a single set of review
procedures. Therefore, we will use the
same time periods.

Comment-If the number of
unnecessary CHAMPUS admissions for
a hospital is more than 2.5 percent of the
review sample or three cases
(whichever is greater) for any quarter,
all CHAMPUS admissions for that
hospital must be reviewed during the
following quarter. Will this threshold for
intensified review be changed to
coincide with Medicare? Can the review
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organization focus on identified subsets
rather than intensify an entire provider?

Response-The requirements will
duplicate Medicare's.

Comment-Prepayment review is
required for all CHAMPUS admissions
in any DRGs which have been
specifically identified by OCHAMPUS.
Has OCHAMPUS identified any such
DRGs?

Response-None have been identified
to date. The selection of the DRGs for
pre-admission or pre-procedure review
will be based on data which targets
known or suspected high risk topics.
2. Admission Pattern Monitoring
(§ 199.14(a)(1)(v)(C)(2))

In order to ensure that discharges are
appropriate, admissions for those
hospitals identified as having significant
increases in quarterly discharges shall
be reviewed.

Comment-Medicare has determined
that admission pattern monitoring was
nonproductive and has eliminated it.
Will CHAMPUS?

Response-As for other areas of
review, we will duplicate Medicare in
this respect.

3. Procedure Review
§1_99.14(a)[1}[v}[C}[5}}

All claims for procedures identified by
OCHAMPUS as subject to a pattern of
abuse shall be reviewed.

Comment-Has OCHAMPUS
identified any procedures subject to this
review?

Response-Not yet. This type of
review will not be implemented until the
permanent review system has begun.
B. Fiscal Intermediary Actions as a
Result of Review (§ 199.14(a)(1)(v)(D))

CHAMPUS intends for the Fl, not the
PRO, to institute corrective actions by
the hospital. Therefore, this section
enumerates those actions which a fiscal
intermediary may take if the PRO
determines that a hospital has
misrepresented admission, discharge, or
billing information, or has taken an
action that results in the unnecessary
admission of an individual entitled to
benefits, unnecessary multiple
admissions of an individual, or other
inappropriate medical or other practices.
This finding may be with regard to an
individual claim or a pattern of
inappropriate practices.

Comment-What procedures have
been developed for this process-how is
the fiscal intermediary to be notified,
etc.

Response-As for other detailed
information on these procedures, it will
be found in the RFPs and resulting
contracts for both -the interim and

permanent review systems.
OCHAMPUS also will issue guidance in
the future on the review systems which
will provide additional information.

VIl. Summary of Regulations Changes

For the convenience of the reader, we
are summarizing the changes we are
making to the proposed rule as a result
of public comments. The reader is
referred to the detailed discussions
above for a complete explanation of the
rationale for these changes.

A. Urban/Rural Differentiation

There will be separate adjusted
amounts (ASAs) calculated for urban
and for rural areas. The same urban/
rural designations used in the Medicare
PPS will be used in the CHAMPUS DRG
payment system.

B. Wage Index

Each adjusted standardized amount
(ASA) which will be divided into labor
and nonlabor portions. The wage index
adjustments used by Medicare will be
applied to the labor portions of each
ASA. This amount will then be added to
the nonlabor portion, and the sum will
be multiplied by the DRG weight to
arrive at the DRG-based payment
amount.

C. State Waivers

Any state which has been exempted
from the Medicare PPS can request an
exemption from the CHAMPUS system.

D. Children's Hospitals

Any children's hospital which is
exempt from the Medicare PPS will be
exempt from the CHAMPUS system.

E. Cost-Shares

The cost-share for beneficiaries other
than dependents of active duty members
will be the lesser of (a) the amount
based on the per diem as described in
the proposed rule, or (b) 25% of the
billed charge, but it can never exceed
the DRG-based amount.

F. Grouper Program

The CHAMPUS system will use the
most recently available Medicare
Grouper program.

G. Nurse Anesthetists

Hospitals will be allowed to bill
separately for nurse anesthetists'
services just as they may for hospital-
based physicians.

H. Capital and Direct Medical
Education Payments

The capital payment for FY 1988 is to
be reduced by 7% in accordance with
Medicare procedures.

I Discharges/Transfers

It is to be considered a discharge if
the patient is transferred from the care
of a hospital included under the
CHAMPUS DRG-based payment system
to a hospital or unit that is excluded
from the DRG system, except for
transfers to uniformed services
treatment facilities.

VIII. Summary of Differences from the
Medicare PPS

Although the CHAMPUS DRG-based
payment system is modeled on the
Medicare PPS, there are several
differences. Below we have summarized
the significant differences which are not
addressed in'the summary of public
comments.

A. Services Subject to the CHAMPUS
DRG-Based Payment System

The CHAMPUS DRG-based payment
system exempts some services which
are included in the Medicare PPS. They
are: Psychiatric services in short-term
hospitals; heart transplantation services;
and liver transplantation services. We
have exempted psychiatric services,
because research has shown that
psychiatric DRGs may not be a reliable
measure of cost variability for
psychiatric cases under CHAMPUS. We
have also exempted heart and liver
transplantation services for much the
same reason-that is, we are concerned
that the DRG-based amounts also may
not be a reliable measure of their cost
variability, since they occur infrequently
and involve significant costs.

B. Hospitals Subject to the CHAMPUS
DRG-Based Payment System

CHAMPUS has exempted certain
types of hospitals from our DRG system
which are subject to the Medicare PPS.
Sole community hospitals are paid
under special provisions under the
Medicare PPS based in part on hospital-
specific costs which are unavailable to
CHAMPUS. Therefore, we have
exempted them. Christian Science
Sanitoriums are paid a predetermined
fixed amount per discharge under
Medicare. However, since they involve
such a small number of providers and
CHAMPUS claims and since some may
qualify under the long-term hospital
exemption anyway, we have elected to
exempt all of them.

C. Updating DRG Weights

Medicare is required to update their
weights annually. We plan to
recalculate CHAMPUS weights annually
based on a charge sample from the most
recentperiod under CHAMPUS
prospective payment. Notice of the
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revised weights will be published in the
Federal Register.

D. Inclusion of Puerto Rico
Although Puerto Rico is included in

the Medicare PPS beginning in October
1987, hospitals there will be reimbursed
using a blend of the national rate and
the Puerto Rico discharge-weighted
urban or rural standardized rate. The
CHAMPUS DRG-based payment system
makes no distinction for Puerto Rican
hospitals.

E. Capital and Direct Medical
Education Payments

These items are reimbursed as a cost
passthrough under the Medicare PPS.
CHAMPUS will pay for these items
upon written request. CHAMPUS has no
cost-reporting mechanism, but the report
of these costs which is submitted to the
CHAMPUS fiscal intermediary must
correspond to the Medicare cost-report.
We support the current Medicare
proposals that revise the payment
methodologies for capital and direct
medical education. CHAMPUS'
implementation of these proposals at
this time would be administratively
infeasible. However, once Medicare
adopts the new methodologies,
CHAMPUS will consider them for
inclusion in the CHAMPUS system.

F. Bad Debt Adjustment
The adjusted standardized amount

used in the CHAMPUS DRG-based
payment system contains a factor to
reimburse hospitals for CHAMPUS'
share of their bad debts. Under the
Medicare PPS, bad debts are reimbursed
as a cost passthrough.

IX. Impact Analysis

A. Executive Order 12291 and the
Regulatory Flexibility Act

Executive Order 12291 requires that a
regulatory impact analysis be performed
on any major rule. A "major rule" is
defined as one which would:

Result in annual effect on the national
economy of $100 million or more;

Result in a major increase in costs or
prices for consumers, any industries,
any government agencies, or any
geographic regions; or

Have significant adverse effects on
competition, employment, investment,
productivity, innovation or on the ability
of U.S.-based enterprises to compete
with foreign-based enterprises in
domestic or import markets.

The Regulatory Flexibility Act
requires that each federal agency
prepare, and make available for pu'blic
comment, a regulatory flexibility
analysis when the agency issues
regulations which would have a

significant impact on a substantial
number of small entities. For purposes of
the Regulatory Flexibility Act, we
consider small entities to include all
nonprofit and most for-profit hospitals.

Under both the Executive Order and
the Regulatory Flexibility Act, such
analyses must, when prepared, examine
regulatory alternatives which minimize
unnecessary burden or otherwise assure
that regulations are cost-effective.

We are treating this final rule as a
major rule under Executive Order 12291,
since we anticipate that the changed
reimbursement procedures required by
this final rule will result in annual
program savings exceeding $100 million.
The Department of Defense
Authorization Act, 1984, which provides
the authority for CHAMPUS to use a
DRG-based payment system, allows
some administrative discretion in the
implementation of such a reimbursement
system. Therefore, this analysis
examines the major features of the
system and the rationale for each.

Because of the extensive changes this
final rule will cause in our methods for
paying for inpatient hospital services,
we are providing the following
discussion which, when combined with
the rest of this preamble, constitutes a
regulatory impact analysis and a
voluntary regulatory impact/flexibility
analysis.

B. The Problem of Increased CHAMPUS
Costs

The rapidly rising costs of health care
have been the focus of numerous studies
and have resulted in many efforts to
curb the rise. Most notable of these
efforts is the implementation of the
Medicare Prospective Payment System
(PPS) which was implemented in
October 1983. Although the PPS was
required to be "budget neutral" during
its early years, it has had a significant
impact, not only on Medicare, but also
on the delivery of health care services to
the public as a whole. CHAMPUS has
unquestionably benefited from this in
certain respects, but nevertheless our
costs continue to rise at an unacceptable
rate. For example, a comparison of
CHAMPUS data for FY 1985 to FY 1983
shows that, while the number of
admissions and the average length-of-
stay have decreased, the cost per
admission has increased 19.4 percent,
the cost per inpatient day has increased
26.2 percent and total CHAMPUS
expenditures for inpatient care
increased 11.1 percent. This trend
continued into FY 1986 with total
hospital costs increasing 19.0 percent
from FY 1985, although admissions
during that year also increased by 9

percent. Average length-of-stay
remained the same.

We attribute these increases to
-several factors. The first is inflation, but
since inflation in the economy as a
whole has slowed considerably, its role
in the increases is minor. A second
contributing factor is the absence of
traditional supply and demand forces
operating to curb excessive
expenditures, although, like inflation,
this has been checked somewhat in
recent years, particularly by the
Medicare PPS and other similar
programs. A third factor which is
significant is CHAMPUS' practice of
reimbursing hospitals based on their
billed charges. This creates no incentive
for hospitals to control costs, and, in
fact, creates the opposite incentive. This
ties into the fourth factor, which is cost-
shifting to billed charge payers such as
CHAMPUS from other third-party
payers which have placed limitations on
payments.

C. A DRG-Based Payment System
Represents the Best Resolution of the
Problem of Increasing Costs

There can be no doubt that the
Medicare PPS has significantly affected
the delivery of hospital services in the
United States. The CHAMPUS DRG-
based payment system closely
resembles the Medicare system and will
benefit from the same advantages. Of
particular importance, it will enable us
to set our reimbursement levels to more
closely equal hospitals' costs of
providing services to our beneficiaries,
and it will enable us to avoid the
increases in charges resulting from cost-
shifting which results in CHAMPUS
subsidizing non-CHAMPUS patients.
We fully intend to reimburse hospitals
the reasonable costs of providing care to
our beneficiaries, but in order to
maintain the level of benefits offered by
CHAMPUS under increasing budgetary
constraints, it is incumbent upon us to
implement steps to control our costs.

D. Quantification of Impact

In our initial impact analysis in the
proposed amendment of rule we
described the impacts we expect the
CHAMPUS DRG-based payment system
to have on hospitals, beneficiaries, and
fiscal intermediaries. We also solicited
comments and factual information that
would enable us to describe and
quantify in greater detail the effects of
our DRG system. Although we received
numerous comments regarding specific
provisions which we have addressed
earlier in this preamble, we received no
specific information with regard to the
economic impact.
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Subsequent to publication of the
proposed rule we have completed a
further analysis of the impact of this
change. This analysis resulted in an
estimate of $200 million savings to
CHAMPUS for inpatient services
provided during FY 1988. However, the
effects of DRG-based payments will not
actually begin until perhaps three
months after implementation of the
system because of actual service time,
time to submit claims, and the time to
process the claims. Therefore, actual
CHAMPUS savings during FY 1988
would be approximately $150 million.

E. Economic Impacts

In this section we will discuss the
impact on hospitals, on our
beneficiaries, and on CHAMPUS
operations.

1. Hospital Impact

Si~ice the Medicare PPS has been in
operation for nearly four years, we
believe hospitals have adjusted their
operations to accommodate it.
Therefore, we anticipate few, if any,
changes in hospital operations as a
result of our implementation of the
CHAMPUS DRG-based payment
system. Possible operational changes
could be in hospitals' billing practices (if
they have not already adopted Medicare
billing requirements for CHAMPUS), in
the need for additional medical records
personnel, and perhaps in increased
hospital utilization review activities. For
the most part, however, these impacts
should be negligible, since CHAMPUS
beneficiaries constitute such a small
part of most hospitals' patient loads.
There may be some hospitals which
serve a large number of CHAMPUS
beneficiaries and relatively few
Medicare beneficiaries, and the impact
on these hospitals' operations may be
greater, but we expect such hospitals to
be very few.

Moreover, we believe some of the
distinctions used during the Medicare
PPS transition period, such as hospital-
specific and regional differentiations;
are not necessary for the CHAMPUS
DRG-based payment system, because
CHAMPUS charges generally represent
a small percentage of each hospital's
total revenues and because hospitals
have already adjusted their operating
practices in response to the Medicare
PPS. Moreover, the end of Medicare's
phase-in period which recognized the
regional and hospital-specific
distinctions will approximately coincide
with the effective date of the CHAMPUS
DRG-based payment system. However,
as noted earlier in this preamble, we
have included an urban/rural
differentiation and a wage index

provision in the final rule in order to
recognize these differences.

The primary impact of the CHAMPUS
DRG-based payment system will be in
the immediate reduction of total
CHAMPUS payments to hospitals. It
will also give us the ability to control
increases in costs in the future. Because
the CHAMPUS DRG-based payment
system is modeled on the Medicare PPS,
CHAMPUS payments for our
beneficiaries will be more proportionate
to Medicare payment for Medicare
beneficiaries. In addition, CHAMPUS
will no longer pay those amounts which
have been shifted to charge payers
because of payment limitations imposed
by various states and other third-party
payers.

The CHAMPUS DRG-based payment
system includes a number of provisions
and procedures which we believe help
to mitigate its impact on hospitals.
These include:

a. Use of Medicare cost to charge
ratio. The base from which the
standardized amounts are calculated is
66 percent of charges. This is the
Medicare cost to charge ratio which was
published in the Federal Register on
September 3, 1986. This ratio excludes
capital costs and direct medical
education costs. Because hospitals'
posted charges to third-party payers are
generally consistent, this ratio provides
a reasonable estimate of CHAMPUS
costs relative to charges. Moreover, it
represents those costs which have been
identified, through statute and
regulation, as reimbursable under the
major government program. At the same
time, this ratio is derived from claims for
Medicare beneficiaries. Since our
beneficiaries are considerably younger
and generally healthier on average, we
believe that an average CHAMPUS
beneficiary would use fewer hospital
resources than an average Medicare
beneficiary classified under the same
DRG.

b. Bad debts. In order to recognize our
share of hospitals' bad debts for
CHAMPUS patients (that is, unpaid
cost-sharing amounts), we have
increased the base amount for the
standardized amounts from .66 to .67.
This is an increase of about 1.5 percent
which is actually more than our share of
CHAMPUS bad debts.

c. Use of CHAMPUS-specific weights.
We recognize that, because of the
differences between our beneficiaries
and Medicare's beneficiaries, their
relative resource consumption in the
various DRGs will be different. In order
to ensure that the payment amounts
used in the CHAMPUS DRG-based
payment system are reasonable for our

beneficiaries, we will calculate DRG
weights form CHAMPUS claims data
only.

d. Wage index. We recognize that
wages, although by no means
completely beyond the control of
hospitals, constitute a large part of
hospital costs and vary considerably
from area to area. We have, therefore,
provided for use of the Medicare area
wage indexes in the CHAMPUS DRG-
based payment system. This provision is
essentially budget neutral for
CHAMPUS, since it will not directly
affect the total amounts paid. However,
it will redistribute those payments so
that, rather than all hospitals being paid
the same amount for the same DRG;
those hospitals in high wage areas will
be paid more than the average and those
hospitals in low wage areas will be paid
less.

e. Urban/rural differentiation.
CHAMPUS data indicate that significant
differences in the impact of DRG-based
payments exist between urban and rural
hospitals even after adjusting for area
wage differences. We have, therefore,
provided for development of separate
urban and rural ASAs based on claims
data specific to each. As for the use of
wage indexes, this provision will be
budget neutral.

f. Capital and direct medical
education costs. In one CHAMPUS
study of the largest inpatient CHAMPUS
hospitals, we found that, as a
percentage of total expenses, capital
costs ranged from 2.4 percent to 20.5
percent. In the same study we found that
direct medical education costs vary from
0 percent to 6.1 percent of total
expenses. We recognize these are
expenses which apply to our
beneficiaries. Moreover, at present there
is no equitable way to reimburse
hospitals for these costs on a uniform
basis which would not unduly penalize
certain hospitals. The CHAMPUS DRG-
based payment system, therefore,
includes procedures for hospitals to
report their total capital and direct
medical education costs to CHAMPUS
and be reimbursed CHAMPUS' share
based on the ration of CHAMPUS
inpatient days to total inpatient days.

g. Phychiatric services. Most
psychiatric services are exempt from
DRGs under Medicare with the
exception of psychiatric services
provided in some acute care facilities
that do not qualify for an exemption.
Initially, all psychiatric services are
exempt from the CHAMPUS DRG-based
payment system, but OCHAMPUS is
currently studying whether other
prospective payment methodologies are
appropriate for the provision of
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psychiatric services to CHAMPUS
patients.

h. Substance abuse services. Although
Medicare has developed a DRG
classification system for substance
abuse services adequate for its
beneficiary population, at this time we
think that it is unclear whether this
system should be applied to CHAMPUS
patients because of the distinct
characteristics of the CHAMPUS
population. Therefore, we have elected
to conduct further study on this issue. In
the meantime, we will exempt substance
abuse services from the CHAMPUS
DRG-based payment system and
continue to pay for them according to
billed charges.

i. Children's hospitals. Both the
comments we received, and CHAMPUS
data we have examined, indicate that
children's hospitals have higher costs,
on average, than other hospitals. As a
result, we have exempted children's
hospitals from the CHAMPUS DRG-
based payment system.

2. Beneficiary Impact

The CHAMPUS DRG-based payment
system will benefit our beneficiaries and
the procedures in this final rule contain
various provisions to protect them.

a. Cost-sharing amounts. The cost-
sharing provisions under the CHAMPUS
DRG-based payment system are
structured so that beneficiaries are still
responsible on average for the same
proportion of allowed costs. There will
be no effect on dependents of active
duty members in this regard, but on
average all other beneficiaries will be
required to pay smaller cost-sharing
amounts, since the allowed amounts will
be reduced.

b. Calculation of cost-shares for
beneficiaries other than dependents of
active duty members. We conducted a
test of DRG-based reimbursement in
South Carolina from September 1, 1984,
through August 31, 1985. One of the most
significant findings of that test was that
the calculation of cost-shares for
beneficiaries other than dependents of
active duty members must be revised.
Currently these beneficiaries' cost-share
is 25 percent of the allowed amount
which is generally nearly equal to the
billed amount. During the test we found
that under a DRG-based payment
system the DRG-based amount
sometimes greatly exceeded the
hospital's billed charge, resulting in a
cost-share equal to, and sometimes
exceeding, the billed charge. In order to
prevent this inequity, we revised the
cost-sharing procedures for these
beneficiaries in the proposed rule to
require a standard per diem amount for
services provided by hospitals subject to

the CHAMPUS DRG-based payment
system. This did not entirely correct the
problem, however, and some
beneficiaries would still be required to
pay cost-shares exceeding what would
be required under current procedures.
Thus, this final rule further modifies the
cost-sharing requirements for these
beneficiaries. The cost-share will now
be the lesser of the per diem-based
amount or 25 percent of the hospital's
billed charges. In this way no
beneficiary's cost-share will increase as
a result of DRG-based payment (see
Section IV.A. of this preamble).

3. Operational Impact

Fiscal intermediaries will have to
make significant changes to their
existing claims processing systems in
order to implement the CHAMPUS DRG-
based payment system. An OCHAMPUS
negotiation team has been established
to negotiate reimbursement of costs with
the fiscal intermediaries.

F. Conclusion

We believe that this final rule meets
the objectives of the Regulatory
Flexibility Act.

X. Other Required Information

A. Effective Date

The procedures contained in this final
rule are to be applicable to all
admissions occurring on or after
October 1, 1987. In the proposed
amendment of rule we stated that
implementation of DRG-based
reimbursement in Hawaii would be
delayed until April 1988. This was based
on potential delays in making
administrative adjustments for fiscal
intermediary activities in Hawaii. These
issues have now been resolved and
there is no administrative reason for a
delay. Thus, we no-longer intend to
postpone implementation in Hawaii, and
DRG-based reimbursement will be
implemented there on October 1, 1987.

B. Paperwork Reduction Act

This final rule contains a reporting
requirement for capital and direct
medical education costs which is subject
to the provisions of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3507).
As required by that Act, OCHAMPUS
has requested Office of Management
and Budget (OMB) approval of this
requirement.

List of Subjects in 32 CFR Part 199

Claims, Handicapped, Health
insurance, Military personnel.

PART 199-[AMENDED]

Accordingly, 32 CFR Part 199 is
amended as follows:

1. The authority citation for Part 199
continues to read as follows:

Authority: 10 U.S.C. 1079, 1086, 5 U.S.C. 301.

2. Section 199.2(b) is amended by
adding the following definitions in
alphabetical order:

§ 199.2 Definitions.

CHAMPUS DR G-Based Payment
System. A reimbursement system for
hospitals which assigns prospectively-
determined payment levels to each DRG
based on the average cost of treating all
CHAMPUS patients in a given DRG.

Diagnosis-Related Groups (DRGs}.
Diagnosis-related groups (DRGs) are a

method of dividing hospital patients into
clinically coherent groups based on the
consumption of resources. Patients are
assigned to the groups based on their
principal diagnosis (the reason for
admission, determined after study),
secondary diagnoses, procedures
performed, and the patient's age, sex,
and discharge status.

3. § 199.4 is amended by revising.
paragraphs (d)(2), (f)(3)(ii), (f)(4)(ii),
(f)(5), (g)(10), and (g)(11) and by adding
paragraph (f)(6) to read as follows:

§ 199.4 Basic program benefits.

(d) : * **

(2) Billing practices. To be considered
for benefits under this paragraph (d),
covered services and supplies must be
provided and billed for by an authorized
provider as set forth in § 199.6 of this

,part. Such billing must be itemized fully
and described sufficiently, even when
CHAMPUS payment is determined
under the CHAMPUS DRG-based
payment system, so that CHAMPUS can
determine whether benefits are
authorized by this part. Except for
claims subject to the CHAMPUS DRG-
based payment system, whenever
continuing charges are involved, claims
should be submitted to the appropriate
CHAMPUS fiscal intermediary at least
every 30 days (monthly) either by the
beneficiary or sponsor or directly by the
provider. For claims subject to the
CHAMPUS DRG-based payment
system, claims may be submitted only
after the beneficiary has been
discharged or transferred from the
hospital.

(f) * * 

Federal Register / Vol. 52,
v



33006 Federal Register / Vol. 52, No. 169 / Tuesday, September 1, 1987 / Rules and Regulations

(3) * - *
(ii) Inpatient cost-sharing. Cost-

sharing amounts for inpatient services
shall be as follows:

(A) Services subject to the
CHAMPUS DRG-based payment
system. The cost-share shall be the
lesser of: an amount calculated by
multiplying a per diem amount by the
total number of days in the hospital stay
except the day of discharge; or 25
percent of the hospital's billed charges.
The per diem amount shall be calculated
so that, in the aggregate, the total cost-
sharing amounts for these beneficiaries
is equivalent to 25 percent of the
CHAMPUS-determined allowable costs
for covered services or supplies
provided on an inpatient basis by
authorized providers. The per diem
amount shall be published annually by
OCHAMPUS.

(B) Services exempt from the
CHAMPUS DRG-based payment system
and services provided by hospitals and
parts of hospitals exempt from the
CHAMPUS DRG-based payment system'
and by institutions other than hospitals.
The cost-share shall be 25 percent of the'
CHAMPUS-determined allowable costs
or charges for otherwise covered
services or supplies provided on an
inpatient basis by an authorized
provider.
• * * * *

(4) * * *

(ii) Inpatient cost-sharing. Eligible
former spouses are responsible for the
payment of cost-sharing amounts the
same as those required for retirees,
dependents of retirees, dependents of
deceased active duty members, and
dependents of deceased retirees.

(5) Amounts over CHAMPUS-
determined allowable costs or charges.
It is the responsibility of the CHAMPUS
fiscal intermediary to determine
allowable costs for services and
supplies provided by hospitals and other
institutions and allowable charges for
services and supplies provided by
physicians, other individual professional
providers, and other providers. Such
CHAMPUS-determined allowable costs
or charges are made in accordance with
the provisions of § 199.14. All
CHAMPUS benefits, including
calculation of the CHAMPUS or
beneficiary cost-sharing amounts, are
based on such CHAMPUS-determined
allowable costs or charges. The effect
on the beneficiary when the billed cost
or charge is over the CHAMPUS-
determined allowable amount is
dependent upon whether or not the
applicable claim was submitted on a
participating basis on behalf of the

beneficiary or submitted directly by the
beneficiary on a nonparticipating basis
and on whether the claim is for inpatient
hospital services subject to the
CHAMPUS DRG-based payment
system. This provision applies to all
classes of CHAMPUS beneficiaries.

Note.-When the provider "forgives" or"waives" any beneficiary liability, such as
amounts applicable to the annual fiscal year
deductible for outpatient services or supplies,
or the inpatient or outpatient cost-sharing as
previously set forth in this section, the
CHAMPUS-determined allowable charge or
cost allowance (whether payable to the
CHAMPUS beneficiary or sponsor, or to a
participating provider) shall be reduced by
the same amount.

(i) Participating provider. Under
CHAMPUS, authorized professional
providers and institutional providers
other than hospitals have the option of
participating on a claim-by-claim basis.
Participation is required for inpatient
claims only for hospitals which are
Medicare-participating providers.
Hospitals which are not Medicare-
participating providers but which are
subject to the CHAMPUS DRG-based
payment system in paragraph (a)(1] of
§ 199.14 must sign agreements to
participate on all CHAMPUS inpatient
claims in order to be authorized
providers under CHAMPUS. All other
hospitals may elect to participate on a
claim-by-claim basis. Participating
providers must indicate participation by
signing the appropriate space on the
applicable CHAMPUS claim form and
submitting it to the appropriate
CHAMPUS fiscal intermediary. In the
case of an institution or medical
supplier, the claim must be signed by an
official having such authority. This
signature certifies that the provider has
agreed to accept the CHAMPUS-
determined allowable charge or cost as
payment in full for the medical services
and supplies listed on the specific claim
form, and further has agreed to accept
the amount paid by CHAMPUS or the
CHAMPUS payment combined with the
cost-sharing amount paid by or on
behalf of the beneficiary as full payment
for the covered medical services or
supplies. Therefore, when costs or
charges are submitted on a participating
basis, the patient is not obligated to pay
any amounts disallowed as being over
the CHAMPUS-determined allowable
cost or charge for authorized medical
services or supplies.

(ii) Nonparticipating providers.
Nonparticipating providers are those
providers who do not agree on the
CHAMPUS claim form to participate
and thereby do not agree to accept the
CHAMPUS-determined allowable costs
or charges as the full charge. For

otherwise covered services and supplies
provided by such nonparticipating
CHAMPUS providers, payment is made
directly to the beneficiary or sponsor
and the beneficiary is liable under
applicable law for any amounts over the
CHAMPUS-determined allowable costs
or charges. CHAMPUS shall have no
responsibility for any amounts over
allowable costs or charges as
determined by CHAMPUS.

(6) Hospital days beyond that deemed
medically necessary. Under the
CHAMPUS DRG-based payment
system, the DRG amount is considered
full payment for any hospital stay up to
the long-stay outlier cutoff as described
in paragraph (a](1](iv)(D)(1)(ii) of
§ 199.14. Any charges for days beyond
the long-stay outlier cutoff which are
deemed not medically necessary shall
be the responsibility of the beneficiary.
*g * , *.

(g)***
(10) Amounts above allowable costs

or charges. Costs of services and
supplies to the extent amounts billed are
over the CHAMPUS determined
allowable cost or charge, as provided
for in § 199.14.

(11) No legal obligation to pay, no
charge would be made. Services or
supplies for which the beneficiary or
sponsor has no legal obligation to pay;
or for which no charge would be made if
the beneficiary or sponsor was not
eligible under CHAMPUS, except claims
subject to the CHAMPUS DRG-based
payment system where the DRG-based
amount is greater than the hospital's
billed charge which has been paid in full
by a double coverage plan.

4. Section 199.6 is amended by
revising paragraphs (a)(8) and (b)(1)(ii),
by adding a new paragraph (b)(3)(v),
and by removing paragraph (e) and
redesignating paragraph (f) as paragraph
(e) to read as follows:

§ 199.6 Authorized providers.

(a) * * *
(8) Participating provider. Under

CHAMPUS, authorized professional
providers and institutional providers
other than hospitals have the option of
participating on a claim-by-claim basis.
Participation is required for inpatient
claims only for hospitals which are
Medicare-participating providers.
Hospitals which are not Medicare-
participating providers but which are
subject to the CHAMPUS DRG-based
payment system in paragraph
(a)(1)(ii)(D] of § 199.14 must sign.
agreements to participate on al-.
CHAMPUS inpatient claims in order to
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be authorized providers under
CHAMPUS. All other hospitals may
elect to participate on a claim-by-claim
basis. Participating providers must
indicate participation by signing the
appropriate space on the applicable
CHAMPUS claim form and submitting it
to the appropriate CHAMPUS fiscal
intermediary on behalf of the
beneficiary. In the case of an institution
or medical supplier, the claim must be
signed by an official having such
authority. This certifies that the provider
has agreed to accept the CHAMPUS-
determined allowable charge or cost as
payment in full for the medical services
and supplies listed on the specific claim
form; and has agreed to accept the
amount paid by CHAMPUS or the
CHAMPUS payment combined with the
cost-sharing and deductible amounts
paid by, or on behalf of, the beneficiary
as full payment for the covered medical
services and supplies.

(b) * * *
{1) * * *

(ii) Billing practices. Institutional
billings must be itemized fully and
sufficiently descriptive, even when
CHAMPUS payment is determined
under the CHAMPUS DRG-based
payment system, so that CHAMPUS can
make a determination of benefits.
Except for claims subject to the
CHAMPUS DRG-based payment
system, whenever continuing charges
are involved, claims should be
submitted to the appropriate CHAMPUS
fiscal intermediary at least every 30
days (monthly) either by the beneficiary
or sponsor or directly by the provider on
behalf of the beneficiary. For claims
subject to the CHAMPUS DRG-based
payment system, claims may be
submitted only after the beneficiary has
been discharged or transferred from the
lospital.

(3] * * *

(v) Participation agreements required
for some hospitals which are not
Medicare-participating.
Notwithstanding the provisions of this
paragraph (B)(3), a hospital which is
subject to the CHAMPUS DRG-based
payment system but which is not a
Medicare-particpating hospital must
request and sign an agreement with
OCHAMPUS. By signing the agreement,
the hospital agrees to participate on all
CHAMPUS inpatient claims and accept
the requirements't'or 6 participating
provider as contained in paragraph
(a)(8) of § 199.6. Failure to sign such an
agreement shall disqualify such hospital

as a CHAMPUS-approved institutional
provider.
* * * * *

5. Section 199.7 is amended by
revising paragraphs (B)(2)(i), (c)(2),
(e)(1), and (g) and by adding a new
paragraph (b)(2)(x)(C) to read as
follows:

§ 199.7 Claims submissions, review, and
payment.

(b) * * *
(2) * a *
fi) Diagnosis. All applicable diagnoses

are required; standard nomenclature is
acceptable. In the absence of a
diagnosis, a narrative description of the
definitive set of symptoms for which the
medical care was rendered must be
provided.

(C) For hospitals subject to the
CHAMPUS DRG-based payment system
(see paragraph (a)(1)(ii)(D) of § 199.14),
the following information is also
required:

(1] The principal diagnosis (the
diagnosis established, after study, to be
chiefly responsible for causing the
patient's admission to the hospital.

(2) All secondary diagnoses.
(3) All significant procedures

performed.
(4), The discharge status of the

beneficiary.
(5) The hospital's Medicare provider

number.
(6) The source of the admission.

a a * a a

(c) * *
(2) Provider's signature. A

participating provider (see paragraph
(a)(8) of § 199.6) is required to sign the
CHAMPUS claim form.

}* * **

(e) aa
(1) Continuing care. Except for claims

subject to the CHAMPUS DRG-based
payment system, whenever medical
services and supplies are being rendered
on a continuing basis, an appropriate
claim or claims should be submitted
every 30 days (monthly] whether
submitted directly by the beneficiary or
sponsor or by the provider on behalf of
the beneficiary. Such claims may be
submitted more frequently if the
beneficiary or provider so elects. The
Director, OCHAMPUS, or a designee,
also may require more frequent claims
submission based on dollars. Examples
of care that may be rendered on a
continuing basis are outpatient physical
therapy, 'private duty (special] nursing,
or inpatient stays. For claims subject to
the CHAMPUS DRG-based payment

system, claims may be submitted only
after the beneficiary has been
discharged or transferred from the
hospital.

(g) Claims review. It is the
responsibility of the CHAMPUS fiscal
intermediary (or OCHAMPUS, including
OCHAMPUSEUR) to review each
CHAMPUS claim submitted for benefit
consideration to ensure compliance with
all applicable definitions, conditions,
limitations, or exclusions specified or
enumerated in this part. It is also
required that before any CHAMPUS
benefits may be extended, claims for
medical services and supplies will be
subject to utilization review and quality
assurance standards, norms, and criteria
issued by the Director, OCHAMPUS, or
a designee (see paragraph (a)(1)(v) of
§ 199.14 for review standards for claims
subject to the CHAMPUS DRG-based
payment system).

6. Section 199.10 is amended by
redesignating paragraph (a](5)(iii) as
paragraph (a}(5}(iv) and adding a new
paragraph (a](5}(iii) to read as follows:

§ 199.10 Appeal and hearing procedures.
(a) a a a
(5)

(iii) The establishment of diagnosis-
related groups (DRGs), or the
methodology for the classification of
inpatient discharges within the DRGs, or
the weighting factors that reflect the
relative hospital resources used with
respect to discharges within each DRG,
since each of these is established by this
part.
a * * * *

7. A new § 199.14 is added to read as
follows:

§ 193.14 Providar reimbursement
methods.

(a] Hospitals. The CH-AMPUS-
determined allowable cost for
reimbursement of a hospitaL shall be
determined on the basis of one of the
following methodologies.

(1) CHAMPUS DRG-based payment
system. Under the CHAMPUS DRG-
based payment system, payment for the
operating costs of inpatient hospital
services furnished by hospitals subject
to the system (generally short-term,
acute-care hospitals).is made on the
basis of prospectively determined rates
and applied on a per discharge basis
using Diagnosis Related Groups (DRGs).
Payments under this system will include
an urban/rural differentiation.and an
adjustment for area wage differences
and indirect medical education costs.
Additional payments will be made for

I ...... .... I IW r ....
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capital costs, direct medical education
costs and outlier cases.

(i) General- A] DRGs used. The
CHAMPUS DRG-based payment system
will use the same DRGs used in the most
recently available grouper for the
Medicare Prospective Payment System.

(B) Assignment of discharges to
DRGs. (1) The classification of a
particular discharge shall be based on
the patient's age, sex, principal
diagnosis (that is. the diagnosis
established, after study, to be chiefly
responsible for causing the patient's
admission to the hospital), secondary
diagnoses, procedures performed and
discharge status.

(2) Each discharge shall be assigned
to only one DRG regardless of the
number of conditions treated or services
furnished during the patient's stay.

(C) Basis of payment-(l) Hospital
billing. Under the CHAMPUS DRG-
based payment system, hospitals are
required to submit claims (including
itemized charges) in accordance with
paragraph (b) of § 199.7. The CHAMPUS
fiscal intermediary will assign the
appropriate DRG to the claim based on
the information contained on the claim.

(2) Payment on a per discharge basis.
Under the CHAMPUS DRG-based
payment system, hospitals are paid a
predetermined amount per discharge for
inpatient hospital services furnished to
CHAMPUS beneficiaries.

(3) Claims priced as of date of
discharge. All claims reimbursed under
the CHAMPUS DRG-based payment
system are to be priced as of the date of
discharge, regardless of when the claim
is submitted.

(4) Payment in full. The DRG-based
amount paid for inpatient hospital
services is the total CHAMPUS payment
for the inpatient operating costs (as
described in paragraph (a)(1)(i)(C)(5) of
this section) incurred in furnishing
services covered by the CHAMPUS. The
full prospective payment amount is
payable for each stay during which
there is at least one covered day of care,
except as provided in paragraph
(a)(1)(iv){D)(l]({j of this section.

(5) Inpatient operating costs. The
CHAMPUS DRG-based payment system
provides a payment amount for
inpatient operating costs, including:

(fi Operating costs for routine
services; such as the costs of room,
board, and routine nursing services;

(ii Operating costs for ancillary
services, such as hospital radiology and
laboratory services (other than
physicians' services) furnished to
hospital inpatients;

(iii) Special care unit operating costs;
and

(iv) Malpractice insurance costs
related to services furnished to
inpatients.

(6) Discharges and transfers-(i)
Discharges. A hospital inpatient is
discharged when:

(aa) The patient is formally released
from the hospital (release of the patient
to another hospital as described in
paragraph a)(i}fi)(C)(6)fi) (ii) of this
section, or a leave of absence from the
hospital, will not be recognized as a
discharge for the purpose of determining
payment under the CHAMPUS DRG-
based payment system);

(bb) The patient dies in the hospital;
or

(cc) The patient is tranferred from the
care of a hospital included under the
CHAMPUS DRG-based payment system
to a hospital or unit that is excluded
from the prospective payment system.

(i) Transfers. Except as provided
under paragraph fa)(1)(i)(C)(6)(i) of this
section, a discharge of a hospital
inpatient is not counted for purposes of
the CHAMPUS DRG-based payment
system when the patient is transferred:

(aa) From one patient area or unit of
the hospital to another area or unit of
the same hospital;

(bb) From the care of a hospital
included under the CHAMPUS DRG-
based payment system to the care of
another hospital paid under this system;

(cc] From the care of a hospital
included under the CHAMPUS DRG-
based payment system to the care of
another hospital that is excluded from
the CHAMPUS DRG-based payment
system because of participation in a
statewide cost control program which is
exempt from the CHAMPUS DRG-based
payment system under paragraph
(a)(1)(ii)(A) of this section; or

(dd] From the care of a hospital
included under the CHAMPUS DRG-
based payment system to the care of a
uniformed services treatment facility.

(iii) Payment in full to the discharging
hospital. The hospital discharging an
inpatient shall be paid in full under the
CHAMPUS DRG-based payment
system.

(iv Payment to a hospital transferring
on inpatient to another hospital. If a
hospital subject to the CHAMPUS DRG-
based payment system transfers an
inpatient to another such hospital, the
transferring hospital shall be paid a per
diem rate, as determined under
instructions issued by OCHAMPUS, for
each day of the patient's stay in that
hospital, not to exceed the DRG-based
payment that would have been paid if
the patient had been discharged to
another setting. However, if a discharge
is classified into DRG No. 385
(Neonates, died or transferred) or DRG

No. 456 (Burns, transferred to another
acute care facility), the transferring
hospital shall be paid in full.

(v) Additional poyments to
-transferring hospitals. A transferring
hospital may qualify for an additional
payment for extraordinary cases that
meet the criteria for long-stay or cost
outliers.

(ii) Applicability of the DRG system-
(A) Areas affected. The CHAMPUS
DRG-based payment system shall apply
to hospitals' services in the fifty states,
the District of Columbia, and Puerto
Rico, except that any State which has
implemented a separate DRG-based
payment system or similar payment
system in order to control costs and is
exempt from the Medicare Prospective
Payment System may be exempt from
the CHAMPUS DRG-based payment
system if it requests exemption in
writing, and provided payment under
such system does not exceed payment
which would otherwise be made under
the CHAMPUS DRG-based payment
system.

(B) Services subject to the DRG-bosed
payment system. All normally covered
inpatient hospital services furnished to
CHAMPUS beneficiaries by hospitals
are subject to the CHAMPUS DRG-
based payment system.

(C) Services exempt from the DRG-
based payment system. The following
hospital services, even when provided in
a hospital subject to the CHAMPUS
DRG-based payment system, are exempt
from the CHAMPUS DRG-based
payment system and shall be
reimbursed under the procedures in
paragraph (a)(2) of this section.

[1) Services provided by hospitals
exempt from the DRG-based payment
system.

(2 All services which would
otherwise be paid under one of the
psychiatric DRGs which are numbers
424-432.

(3) All services which would
otherwise be paid under one of the
substance abuse DRGs which are
numbers 433-438.

(4) All services related to kidney
acquisition by Renal Transplantation
Centers.

(5 All services related to a heart
transplantation which would otherwise
be paid under DRG 103.

(6] All services related to liver
transplantation when the transplant is
performed in a CHAMPUS-authorized
liver transplantation center.

(7) All professional services provided
by hospital-based physicians.

(8) All services provided by nurse
anesthetists.
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(D) Hospitals subject to the

CHAMPUS DRG-based payment
system. All hospitals within the fifty
States, the District of Columbia, and
Puerto Rico which are certified to
provide services to CHAMPUS
beneficiaries are subject to the DRG-
based payment system except for the
following hospitals or hospital units
which are exempt.

(1) Psychiatric hospitals. A
psychiatric hospital which is exempt
from the Medicare Prospective Payment
System is also exempt from the
CHAMPUS DRG-based payment
system. In order for a psychiatric
hospital which does not participate in
Medicare to be exempt from the
CHAMPUS DRG-based payment
system, it must meet the same criteria
(as determined by the Director,
OCHAMPUS, or a designee) as required
for exemption from the Medicare
Prospective Payment System as
contained in § 412.23 of Title 42 CFR.

(2) Rehabilitation hospitals. A
rehabilitation hospital which is exempt
from the Medicare Prospective Payment
System is also exempt from the
CHAMPUS DRG-based payment
system. In order for a rehabilitation
hospital which does not participate in
Medicare to be exempt from the
CHAMPUS DRG-based payment
system, it must meet the same criteria
(as determined by the Director,
OCHAMPUS, or a designee) as required
for exemption from the Medicare
Prospective Payment System as
contained in § 412.23 of Title 42 CFR.

(3) Alcohol/Drug hospitals. An
alcohol/drug hospital which is exempt
from the Medicare prospective payment
system is also exempt from the
CHAMPUS DRG-based payment
system. In order for an alcohol/drug
hospital which does not participate in
Medicare to be exempt from the
CHAMPUS DRG-based payment
system, it must meet the same criteria
(as determined by the Director,
OCHAMPUS, or a designee] as required
for exemption from the Medicare
Prospective Payment System as
contained in § 412.23 of Title 42 CFR.

(4) Psychiatric, rehabilitation and
alcohol/drug units (distinct parts). A
psychiatric, rehabilitation or alcohol/
drug unit which is exempt from the
Medicare prospective payment system is
also exempt from the CHAMPUS DRG-
based payment system. In order for a

distinct unit which does not participate
in Medicare to be exempt from the
CHAMPUS DRG-based payment
system, it must meet the same criteria
(as determined by the Director,
OCHAMPUS, or a designee) as required
for exemption from the Medicare
Prospective Payment System as
contained in § 412.23 of Title 42 CFR.

(5) Long-term hospitals. A long-term
hospital which is exempt from the
Medicare prospective payment system is
also exempt from the CHAMPUS DRG-
based payment system. In order for a
long-term hospital which does not
participate in Medicare to be exempt
from the CHAMPUS DRG-based
payment system, it must have an
average length of inpatient stay greater
than 25 days:
. (j] As computed by dividing the

number of total inpatient days (less
leave or pass days) by the total number
of discharges for the hospital's most
recent fiscal year, or

(ii) As computed by the same method
for the immediately preceding six-month
period, if a change in the hospital's
average length of stay is indicated.

(6) Sole community hospitals. Any
hospital which has qualified for special
treatment under the Medicare
prospective payment system as a sole
community hospital and has not given
up that classification is exempt from the
CHAMPUS DRG-based payment
system. (See Subpart G of 42 CFR Part
412.)

(7) Christian Science sanitariums. All
Christian Science sanitoriums (as
defined in paragraph (b)(4)(vii) of
§ 199.6) are exempt from the CHAMPUS
DRG-based payment system.

(8) Cancer hospitals. Any hospital
which qualifies as a cancer hospital
under the Medicare standards and has
elected to be exempt from the Medicare
prospective payment system is exempt
from the CHAMPUS DRG-based
payment system. (See 42 CFR 412.94.)

(9) Children's hospitals. A children's
hospital which is exempt from the
Medicare Prospective Payment System
is also exempt from the CHAMPUS
DRG-based payment system. In order
for a children's hospital which does not
participate in Medicare to be exempt
from the CHAMPUS DRG-based
payment system, it must meet the same
criteria (as determined by the Director,
OCHAMPUS, or a designee) as required
for exemption from the Medicare

Prospective Payment System as
contained in 42 CFR 412.23.

(10) Hospitals outside the 50 states,
the District of Columbia, and.Puerto
Rico. A hospital is excluded from the
CHAMPUS DRG-based payment system
if it is not located in one of the fifty
States, the District of Columbia, or
Puerto Rico.

(E) Hospitals which do not participate
in Medicare. It is not required that a
hbspital be a Medicare-participating
provider in order to be an authorized
CHAMPUS provider. However, any
hospital which is subject to the
CHAMPUS DRG-based payment system
and which otherwise meets CHAMPUS
requirements but which is not a
Medicare-participating provider (having
completed a form HCFA-1514, Hospital
Request for Certification in the
Medicare/Medicaid Program and a form
HCFA-1561, Health Insurance Benefit
Agreement) must complete a
participation agreement with
OCHAMPUS. By completing the
participation agreement, the hospital
agrees to participate on all CHAMPUS
inpatient claims and to accept the
CHAMPUS-determined allowable
amount as payment in full for these
claims. Any hospital which does not
participate in Medicare and does not
complete a participation agreement with
OCHAMPUS will not be authorized to
provide services to CHAMPUS
beneficiaries.

(iii) Determination of payment
amounts. The actual payment for an
individual claim under the CHAMPUS
DRG-based payment system is
calculated by multiplying the urban or
rural adjusted standardized amounts
(adjusted to account for area wage
differences using the wage indexes used
in the Medicare program) by a weighting
factor specific to each DRG.

(A) Calculation of DRG Weights.
(1) Grouping of charges. All discharge

records in the database shall be grouped
by DRG.

(2) Remove DRGs 469 and 470.
Records from DRGs 469 and 470 shall be
removed from the database.

(3) Indirect medical education
standardization. To standardize the
charges for the cost effects of indirect
medical education factors, each teaching
hospital's charges will be divided by 1.0
plus the following ratio on a hospital-
specific basis:
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number of interns+ residents

number of beds

(4) Wage level standardization. To
standardize the charge records for area
wage differences, each charge record
will be divided into labor-related and
nonlabor-related portions, and the
labor-related portion shall be divided by
the most recently available Medicare
wage index for the area. The labor-
related and nonlabor-related portions
will then be added together.

(5) Elimination of statistical outliers.
All unusually high or low charges shall
be removed from the database.

(6) Calculation of DRG average
charge. After the standardization for
indirect medical education, and area
wage differences, an average charge for
each DRG shall be computed by
summing charges in a DRG and dividing
that sum by the number of records in the
DRG.

(7) Calculation of national average
charge per discharge. A national
average charge per discharge shall be
calculated by summing all charges and

dividing that sum by the total number of
records from all DRG categories.

(8) DRG relative weights. DRG
relative weights shall be calculated for
each DRG category by dividing each
DRG average charge by the national
average charge.

(B) Empty and low-volume DRGs. The
Medicare weight shall be used for any
DRG with less than ten (10) occurrences
in the CHAMPUS database. The short-
stay thresholds shall be set at one day
for these DRGs and the long-stay
thresholds shall be set at the FY 87
Medicare thresholds.

(C) Updating DRG weights. The
CHAMPUS DRG weights shall be
updated or adjusted as follows:

(1) DRG weights shall be recalculated
annually using CHAMPUS charge data
and the methodology described in
paragraph (a)(1)(iii)(A) of this section.

(2) When a new DRG is created,
CHAMPUS will, if practical, calculate a
weight for it using an appropriate charge
sample (if available) and the

methodology described in paragraph
(a)(1)(iii](A) of this section.

(3) In the case of any other change
under Medicare to an existing DRG
weight (such as in connection with
technology changes), CHAMPUS shall
adjust its weight for that DRG in a
manner comparable to the change made
by Medicare.

(D) Calculation of the adjusted
standardized amounts. The following
procedures shall be followed in
calculating the CHAMPUS adjusted
standardized amount.

(1) Differentiate urban and rural
charges. All charges in the database
shall be sorted into urban and rural
groups. The following procedures will be
applied to each group.

(2) Indirect medical education
standardization. To standardize the
charges for the cost effects of indirect
medical education factors, each teaching
hospital's charges will be divided by 1.0
plus the following ratio on a hospital-
specific basis:

number of interns + residents

number of beds

(3) Wage level standardization. To
standardize the charge records for area
wage differences, each charge record
will be divided into labor-related and
nonlabor-related portions. and the
labor-related portion shall be divided by
the most recently available Medicare
wage index for the area. The labor-
related and nonlabor-related portions
will then be added together.

(4) Apply the cost to charge ratio.
Each charge is to be reduced to a
representative cost by using the
Medicare cost to charge ratio increased
by I percentage point in order to
reimburse hospitals for bad debt
expenses attributable to CHAMPUS
beneficiaries. This results in an effective
cost-to-charge ratio (adjusted for bad
debt) of 0.67.

(5) Preliminary base year
standardized amount. A preliminary
base year standardized amount shall be
calculated by summing all costs in the
database applicable to the urban or
rural group and dividing by the total

number of discharges in the urban or
rural group.

(6) Update for inflation. The
preliminary base year standardized
amounts shall be updated using an
annual update factor equal to 1.07 to
produce fiscal year 1988 preliminary
standardized amounts. Thereafter,
development of a new standardited
amount will use an inflation factor equal
to the hospital market basket index used
by the Health Care Financing
Administration in their Prospective
Payment System.

(7) The preliminary standardized
amounts, updated for inflation, shall be
divided by a system standardization
factor so that total DRG outlays, given
the database distribution across
hospitals and diagnoses, are equal to the
total charges reduced to costs.

(8) Labor and nonlabor portions of the
adjusted standardized amounts. The
adjusted standardized amounts shall be
divided into labor and nonlabor portions
in accordance with the Medicare
division of labor and nonlabor portions.

(E) Adjustments to the DRG-based
payment amounts. The following
adjustments to the DRG-based amounts
(the weight multiplied by the adjusted
standardized amount) will be made.

(1) Outliers. CHAMPUS shall adjust
the DRG-based payment to a hospital
for atypical cases. These outliers are
those cases that have either an
unusually short length-of-stay or
extremely long length-of-stay or that
involve extraordinarily high costs when
compared to most discharges classified
in the same DRG.

(i) Length-of-stay outliers. Length-of-
stay outliers shall be identified and paid
by the fiscal intermediary when the
claims are processed.

(aa) Short-stay outliers. Any
discharge with a length-of-stay (LOS)
less than 1.94 standard deviations from
the DRG's geometric LOS shall be
classified as a short-stay outlier. Short-
stay outliers shall be reimbursed at 200
percent of the per diem rate for the DRG
for each covered day of the hospital
stay, not to exceed the DRG amount.

1.5X[{E1.0+ -575 .01

1.5X{1.0+
} .5795-1.0]
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The per diem rate shall equal the DRG
amount divided by the geometric mean
length-of-stay for the DRG.

(bb) Long-stay outliers: Any discharge
which has a length-of-stay (LOS)
exceeding the lesser of 1.94 standard
deviations or 17 days from the DRG's
geometric LOS shall be classified as a
long-stay outlier. Long-stay outliers shall
be reimbursed the DRG-based amount
plus 60 percent of the per diem rate for
the DRG for each covered day of care
beyond the long-stay outlier cutoff. The
per diem rate shall equal the DRG
amount divided by the geometric mean
length-of-stay for the DRG.

(i) Cost outliers. Any discharge which
does not qualify as a length-of-stay
outlier and which has standardized
costs that exceed a threshold of the
greater of two times the DRG-based
amount or $13,500 may be classified as a
cost outlier. The standardized costs
shall be calculated by multiplying the
total charges by .67 and adjusting this
amount for indirect medical education
costs. Cost outliers shall be reimbursed
the DRG-based amount plus 60 percent
of all costs exceeding the threshold.
Additional payment for cost outliers can
be made only upon request by the
hospital.

(2) Wage Adjustment. CHAMPUS will
adjust the labor portion of the
standardized amounts according to the
hospital's area wage index.

(3) Indirect Medical Education
Adjustment. The wage adjusted DRG
payment will also be multiplied by 1.0
plus the hospital's indirect medical
education ratio.

(F) Updating the adjusted
standardized amounts. Beginning in FY
1989, the adjusted standardized amounts
will be updated by the Medicare annual
update factor, unless the adjusted
standardized amounts are recalculated.

(G) Annual Cost Pass-Throughs.
(1) Capital costs. When requested in

writing by a hospital, CHAMPUS shall
reimburse the hospital its share of actual
capital costs as reported annually to the
CHAMPUS fiscal intermediary. Payment
for capital costs shall be made annually
based on the ratio of CHAMPUS
inpatient days for those beneficiaries
subject to the CHAMPUS DRG-based
payment system to total inpatient days
applied to the hospital's total allowable
capital costs. Reductions in payments
for capital costs which are required
under Medicare shall also be applied to
payments for capital costs under
CHAMPUS.

(i) Costs included as capital costs.
Allowable capital costs are those
specified in Medicare Regulation
§ 413.130, as modified by § 412.72.

(ii) Services, facilities, or supplies
provided by supplying organizations. If
services, facilities, or supplies are
provided to the hospital by a supplying
organization related to the hospital
within the meaning of Medicare
Regulation § 413.17, then the hospital
must include in its capital-related costs,
the capital-related costs of the supplying
organization. However, if the supplying
organization is not related to the
provider within the meaning of § 413.17,
no part of the charge to the provider
may be considered a capital-related cost
unless the services, facilities, or supplies
are capital-related in nature and:

(aa) The capital-related equipment is
leased or rented by the provider;

(bb) The capital-related equipment is
located on the provider's premises; and

(cc) The capital-related portion of the
charge is separately specified in the
charge to the provider.

(2) Direct medical education costs.
When requested in writing by a hospital,
CHAMPUS shall reimburse the hospital
its actual direct medical education costs
as reported annually to the CHAMPUS
fiscal intermediary. Such teaching costs
must be for a teaching program
approved under Medicare Regulation
§ 413.85. Payment for direct medical
education costs shall be made annually
based on the ratio of CHAMPUS
inpatient days for those beneficiaries
subject to the CHAMPUS DRG-based
payment system to total inpatient days
applied to the hospital's total allowable
direct medical education costs.
Allowable direct medical education
costs are those specified in Medicare
Regulation § 413.85.

(3) Information necessary for payment
of capital and direct medical education
costs. Any hospital subject to the
CHAMPUS DRG-based payment system
which wishes to be reimbursed for
allowed capital and direct medical
education costs must submit a report to
the CHAMPUS fiscal intermediary. Such
report is to be submitted within three
months of the end of the hospital's
Medicare cost-reporting period and shall
cover the one-year period corresponding
to the hospital's Medicare cost-reporting
period. The first such report may cover a
period of less than a full year-from the
effective date of the CHAMPUS DRG-
based payment system to the end of the
hospital's Medicare cost-reporting
period. All costs reported to the
CHAMPUS fiscal intermediary must
correspond to the costs reported on the
hospital's Medicare cost report. (If these
costs change as a result of a subsequent
audit by Medicare, the revised costs are
to be reported to CHAMPUS within 30
days of the date the hospital is notified
of the change.) The report must be

signed by the hospital official
responsible for verifying the amounts
and shall contain the following
information.

([i The hospital's name.
(ii) The hospital's address.
(iii) The hospital's CHAMPUS

provider number.
(iv) The hospital's Medicare provider

number.
(v) The period covered-this must

correspond to the hospital's Medicare
cost-reporting period.

(vi) Total inpatient days provided.
(vii) Total CHAMPUS inpatient days

for those beneficiaries subject to the
CHAMPUS DRG-based payment system
provided.

(viii) Total allowable capital costs.
(ix) Total allowable direct medical

education costs.
(x) Total full-time equivalents for:

(aa) Residents.
(bb) Interns.

(x Total inpatient beds as of the end
of the cost-reporting period. If this has
changed during the reporting period, an
explanation of the change must be
provided.

(xii) Title of official signing the report.
(xii) Reporting date.
(xiv) The report shall contain a

certification statement that any changes
to the items in paragraphs
(a)(1)(iii)(G)(3] (vi), (vii), (viiij, (ix), or
(x), which are a result of an audit of the
hospital's Medicare cost-report, shall be
reported to CHAMPUS within thirty (30]
days of the date the hospital is notified
of the change.

(iv) Quality of care reviews.
(A) Objectives of review system.

There are four required functions:
(1) A review of the completeness,

adequacy and quality of care provided;
(2) A review of the reasonableness,

necessity and appropriateness of
hospital admissions under CHAMPUS
DRG reimbursement;

(3) A validation of diagnoses and
procedural information that determines
CHAMPUS reimbursement; and

(4) A review of the necessity and
appropriateness of care for which
payment is sought on an outlier basis.

(B) Hospital cooperation. All hospitals
which participate in CHAMPUS and
submit CHAMPUS claims are required
to provide all information necessary for
CHAMPUS to properly process the
claims. In order for CHAMPUS to be
assured that services for which claims
are submitted meet quality of care
standards, hospitals are required to
provide the peer review organization
(PRO] responsible for quality review
with all the information, within
timeframes to be established by
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OCHAMPUS, it needs to perform the
review functions required by this
paragraph. Additionally, all
participating hospitals shall provide
CHAMPUS beneficiaries, upon
admission, with information about the
admission and quality review system
including their appeal rights. A hospital
which does not cooperate in this activity
shall be subject to termination as a
CHAMPUS-authorized provider.

(C) Areas of review- (1) Admissions.
The following areas shall be subject to
review to determine whether inpatient
care was medically appropriate and
necessary, was delivered in the most
appropriate setting and met acceptable
standards of quality. This review may
include preadmission or prepayment
review when appropriate.

(j) Transfers of CHAMPUS
beneficiaries from a hospital or hospital
unit subject to the CHAMPUS DRG-
based payment system to another
hospital or hospital unit.

(i) CHAMPUS admissions to a
hospital or hospital unit subject to the
CHAMPUS DRG-based payment system
which occur within a certain period
(specified by OCHAMPUS) of discharge
from a hospital or hospital unit subject
to the CHAMPUS DRG-based payment
system.

(iij) A random sample of other
CHAMPUS admissions for each hospital
subject to the CHAMPUS DRG-based
payment system.

(iv) CHAMPUS admissions in any
DRGs which have been specifically
identified by OCHAMPUS for review or
which are under review for any other
reason.

(2) DRG validation. The review
organization responsible for quality of
care reviews shall be responsible for
ensuring that the diagnostic and
procedural information reported by
hospitals on CHAMPUS claims which is
used by the fiscal intermediary to assign
claims to DRGs is correct and matches
the information contained in the medical
records. In order to accomplish this, the
following review activities shall be
done.

(J) Perform DRG validation reviews of
each case under review.

(ihl Review of claim adjustments
submitted by hospitals which result in
the assignment of a higher weighted
DRG.

(iii) Review for physician certification
as to the major diagnoses and
procedures and the physician's
acknowledgment of annual receipt of the
penalty statement as contained in the
Medicare regulations at 42 CFR 412.40
and 412.46.

(iv) Review of a sample of claims for
each hospital reimbursed under the

CHAMPUS DRG-based payment
system. Sample size shall be determined
based upon the volume of claims
submitted.

(3) Outlier review. Claims which
qualify for additional payment as a long-
stay outlier or as a cost-outlier shall be
subject to review to ensure that the
additional days or costs were medically
necessary and appropriate and met all
other requirements for CHAMPUS
coverage. In addition, claims which
qualify as short-stay outliers shall be
reviewed to ensure that the admission
was medically necessary and
appropriate and that the discharge was
not premature.

(4) Procedure review. Claims for
procedures identified by OCHAMPUS
as subject to a pattern of abuse shall be
the subject of intensified quality
assurance review.

(5) Other review. Any other cases or
types of cases identified by
OCHAMPUS shall be subject to focused
review.. (D) Actions as a result ofreview.--(1)
Findings related to individual claims. If
it is determined, based upon information
obtained during reviews, that a hospital
has misrepresented admission,
discharge, or billing information, or is
found to have quality of care defects, or
has taken an action that results in the
unnecessary admissions of an individual
entitled to benefits, unnecessary
multiple admission of an individual, or
other inappropriate medical or other
practices with respect to beneficiaries or
billing for services furnished to
beneficiaries, the entity responsible for
admission and quality review in
conjunction with the fiscal intermediary,
shall, as appropriate:

() Recoup (in whole or in part) any
amounts paid for the inpatient hospital
services related to such an unnecessary
admission or subsequent readmission
and provide the hospital with a notice of
appeal rights; or

(ii] Require the hospital to take other
corrective action necessary to prevent
or correct the inappropriate practice.

(iii Advise the hospital and
beneficiary of appeal rights, as required
by § 199.10 of this part. -

(iv) Notify OCHAMPUS of all such
actions.

(2) Findings related to a pattern of
inappropriate practices. In all cases
where a pattern of inappropriate
admissions and billing practices that
have the effect of circumventing the
CHAMPUS DRG-based payment system
is identified, OCHAMPUS shall be
notified of the hospital and practice
involved.

(3) Billed charges and set rates. The
allowable costs for authorized care in

all hospitals not subject to the
CHAMPUS DRG-based payment system
shall be determined on the basis of
billed charges or set rates. Under this
procedure the allowable costs may not
exceed the lower of:

(i) The actual charge for such service
made to the general public; or

(i) The allowed charge applicable to
the policyholders or subscribers of the
CHAMPUS fiscal intermediary for
comparable services under comparable
circumstances, when extended to
CHAMPUS beneficiaries by consent or
agreement; or

(ii) The allowed charge applicable to
the citizens of the community or state as
established by local or state regulatory
authority, excluding Title XIX of the
Social Security Act or other welfare
program, when extended to CHAMPUS
beneficiaries by consent or agreement.

(b) Skilled Nursing Facilities (SNFs).
The CHAMPUS-determined allowable
cost for reimbursement of a SNF shall be
determined on the same basis as for
hospitals which are not subject to the
CHAMPUS DRG-based payment
system.

(c) Reimbursement for Other Than
Hospitals and SNFs. The Director,
OCHAMPUS, or a designee, shall
establish such other methods of
determining allowable cost or charge
reimbursement for those institutions,
other than hospitals and SNFs, as may
be required.

(d) Reimbursement of Freestanding
Ambulatory Surgical Centers.
Authorized care furnished by
freestanding ambulatory surgical
centers shall be reimbursed on the basis
of the CHAMPUS-determined
reasonable cost.

(e) Reimbursement of Individual
Health-Care Professionals and Other
Non-Institutional Health-Care
Providers. The CHAMPUS-determined
reasonable charge (the amount allowed
by CHAMPUS) for the services of an
individual health-care professional or
other noninstitutional health-care
provider (even if employed by or under
contract to an institutional provider)
shall be determined by one of the
following methodologies, that is,
whichever is in effect in the specific
geographic location at the time covered
services and supplies are provided to a
CHAMPUS beneficiary.
. (1) Allowable charge method. The
allowable charge method is the
preferred and primary method for
reimbursement of individual health-care
professionals and other noninstitutional
health-care providers.

(i) The allowable charge for
authorized care shall be the lower of:
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(A) The billed charge for the service;
[B] The prevailing charge level that

does not exceed the amount equivalent
to the 80th percentile of billed charges
made for similar services in the same
locality during the base period.

Note.-Public Law 97-86 provides that
prevailing charges are to be determined at
the 90th percentile. However, DOD
Appropriation Acts have limited this to the
Both percentile. Prevailing charges shall
continue to be calculated in accordance with
any limitations set forth in the DOD
Appropriation Acts, as implemented in
instructions issued by the Director,
OCHAMPUS.

(1) the 80th percentile of charges shall
be determined on the basis of statistical
data and methodology acceptable to the
Director, OCHAMPUS, or a designee.

(2) The base period shall be a period
of 12 calendar months and shall be
adjusted at least once a year.

(ii) A charge that exceeds the
prevailing charge can be determined to
be allowable only when unusual
circumstances or medical complications
justify the higher charge. The allowable

charge may not exceed the billed charge
under any circumstances.

(2) Alternative method. The Director,
OCHAMPUS, or a designee, may,
subject to the approval of the ASD(HA),
establish an alternative method of
reimbursement designed to produce
reasonable control over health care
costs and to ensure a high level of
acceptance of the CHAMPUS-
determined charge by the individual
health-care professionals or other
noninstitutional health-care providers
furnishing services and supplies to
CHAMPUS beneficiaries. Alternative
methods may not result in
reimbursement greater than the
allowable charge method above.

(f) Outside the United States. The
Director, OCHAMPUS, or a designee,
shall determine the appropriate
reimbursement method or methods to be
used in the extension of CHAMPUS
benefits for otherwise covered medical
services or supplies provided by
hospitals or other institutional
providers, physicians or other individual
professional providers, or other
providers outside the United States.

(g) Implementing Instructions. The
Director, OCHAMPUS, or a designee,
shall issue CHAMPUS policies,
instructions, procedures, and guidelines,
as may be necessary to implement the
intent of this section.
Linda M. Lawson,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
August 24,,1987.

Table 1-CHAMPUS Weight and
Threshold Summary

[Editorial Note: This table will not appear in
the Code of Federal Regulations]

The following summary shows the
final CHAMPUS DRG weights as well as
arithmetic mean lengths of stay,
geometric mean lengths of stay, and
outlier thresholds. For those DRGs
marked with an asterisk (i.e., the low
volume DRGs), we substituted Medicare
weights, length of stay values, and long
stay thresholds. The short stay
thresholds were set at one day for these
DRGs.
BILUNG CODE 3810-01-M
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Table 2-National Urban and Rural
Adjusted Standardized Amounts, Labor/
Nonlabor, Cost-Share Per Diem, and
Area Wage indexes

lEditorial Note: This table will not appear
in the Code of Federal Regulations]

The following standardized amounts
are approximations. Revised amounts
are being developed and the actual
amounts will be published in the Federal
Register in about one week.

National urban adjusted standard-
ized amount ....................................... $2,835.94

Labor portion ................................ 2,061.16
Nonlabor portion .......................... 774.78

National rural adjusted standard-
ized amount ................ 2,518.41

Labor portion ................................ 1,942.45
Nonlabor portion .......................... 575.96

Cost-share per diem for benefici-
aries other than dependents of
active duty members ....................... 175.00

Area Wage Indexes

The area wage indexes used under the
CHAMPUS DRG-based payment system
are those used under the Medicare PPS

as published in the Federal Register on
June 10, 1987 (52 FR 22135].

Addendum 1-Health Program Benefit
Agreement

[Editorial Note: This addendum will not
appear in the Code of Federal Regulations.]

In order to receive payment under the
Civilian Health and Medical Program of the
Uniformed Services (CHAMPUS).

dba
- as the provider of services agrees:

(a) To accept as payment for inpatient
services provided to eligible beneficiaries, the
CHAMPUS-determined allowable amount.
This amount will be determined in
accordance with the requirements of DoD
6010.8-R as published in the Federal Register
on (insert date of publication).

(b) To refrain from billing the CHAMPUS-
eligible beneficiary for amounts which
exceed the CHAMPUS-determined allowable
amount except for services not covered by
CHAMPUS as described in DoD 6010.8-R and
for amounts which constitute the CHAMPUS
beneficiary's liability for cost-share and
deductible.

OCHAMPUS agrees:
(a) To pay the hospital the full allowable

amount less any applicable cost-share and
deductible amounts.

This agreement shall be binding on the
provider and OCHAMPUS upon submission

by the provider of acceptable assurance of
compliance with Title VI of the Civil Rights
Act of 1964, section 504 of the Rehabilitation
Act of 1973 as amended, and upon
acceptance by the Director, OCHAMPUS, or
his designee.

This agreement shall be effective until
terminated by either party. The effective date
shall be the date the agreement is signed by
OCHAMPUS.

The agreement may be terminated by
either party by giving the other party written
notice of termination. Such notice of
termination is to be received by the other
party no later than 30 days prior to the date
of termination. In the event of transfer of
ownership, this agreement is terminated.

FOR PROVIDER OF SERVICES BY:

Name

Date

FOR OCHAMPUS BY:

Name

Title

Date

(FR Doc. 87-19684 Filed 8-31-87; 8:45 am]
BILLING CODE 3810-01-M
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Parts 405, 412, 413, and 466

[BERC-400-F]

Medicare Program; Changes to the
Inpatient Hospital Prospective
Payment System and Fiscal Year 1988
Rates

AGENCY: Health Care Financing
Administration (HCFA), HHS.
ACTION: Final rule.

SUMMARY: We are revising the Medicare
inpatient hospital prospective payment
system to implement necessary changes
arising from legislation and our
continuing experience with the system.
One of these changes is the inclusion in
the prospective payment system of
hospitals located in Puerto Rico.

In addition, in the addendum to this
rule, we describe changes in the
methods, amounts, and factors
necessary to determine prospective
payment rates for Medicare inpatient
hospital services. In general, these
changes are applicable to discharges
occurring on or after October 1, 1987.
We also set forth the rate-of-increase
limits for hospitals and hospital units
excluded from the prospective payment
system.
EFFECTIVE DATE: This final rule is
effective on October 1, 1987. We refer
the reader to section VII.A. of this
preamble for a discussion of specific
provisions that apply to specific periods.
FOR FURTHER INFORMATION CONTACT:
Linda Magno, (301) 594-9343.
SUPPLEMENTARY INFORMATION:

I. Background

A. Summary

Under section 1886(d) of the Social
Security Act (the Act), enacted by the
Social Security Amendments of 1983
(Pub. L. 98-21) on April 20, 1983, a
system for payment of inpatient hospital
services under Medicare Part A
(Hospital Insurance) based on
prospectively-set rates was established
effective with hospital cost reporting
periods beginning on or after October 1,
1983. Under this system, Medicare
payment is made at a predetermined,
specific rate for each hospital discharge.
All discharges are classified according
to a list of diagnosis-related groups
(DRGs). The regulations governing the
inpatient hospital prospective payment
system are located in 42 CFR Part 412.

Sections 1886(d)(1) (A), (C), and (D) of
the Act provide for the implementation

of the prospective payment system over
a four-year transition period. During the
transition period, payment to hospitals
is based on a combination of the Federal
prospective payment rates and hospital-
specific rates, the proportions of which
change with the hospital's cost reporting
period. In addition, during that period,
the Federal rate is a combination of
regional and national rates, the
proportions of which change with the
Federal fiscal year.

B. Summary of the Provisions of the
June 10, 1987 Proposed Rule

On June 10, 1987, we published a
proposed rule in the Federal Register (52
FR 22080) to further amend the
prospective payment system, as follows:

* We proposed to restructure the
alcohol and drug abuse DRGs. We also
proposed to reorder the surgical
hierarchies in several Major Diagnostic
Categories (MDCs). In addition, as
required by section 1886(d)(4)(C) of the
Act, as amended by section 9302(e)(1) of
the Omnibus Budget Reconciliation Act
of 1986 (Pub. L. 99-509), we proposed to
adjust the DRG weighting factors for
discharges in FY 1988.

'a We proposed to change the
methodology we use for computing the
national average hourly wage that
serves as the basis for indexing the area
wage levels. We also proposed to
update the wage index based on more
recent wage data.

* Under the authority of section
1886(d)(9)(A) of the Act, which was
added by section 9304(a) of Pub. L. 99-
509, we proposed that inpatient hospital
services furnished by hospitals located
in Puerto Rico are to be paid for under
the prospective payment system
beginning with discharges on or after
October 1, 1987.

* We discussed several current
provisions of the regulations in 42 CFR
Parts 405, 412, 413, and 466 and set forth
certain proposed changes concerning-
-Review of DRG assignments;
-An increase in the prospective

payment rates and rate-of-increase
limits;

-Payment for outlier cases;
-Payments to sole community

hospitals;
-Referral center criteria and basis of

payment; and
-Payment for services of nonphysician

anesthetists.
e In the addendum to the proposed

rule, we set forth proposed changes to
the methods, amounts, and factors for
determining the FY 1988 prospective
payment rates. We also proposed new
target rate percentages for determining
the rate-of-increase limits for FY 1988

for hosptials and hospital units excluded
from the prospective payment system.

In addition, the proposed rule
discussed in detail the April 1, 1987
recommendations made by the
Prospective Payment Assessment
Commission (ProPAC). ProPAC is
directed by section 1886(d)(4)(D) of the
Act to make recommendations to the
Secretary with respect to adjustments to
the DRG classification and weighting
factors and to report to Congress with
respect to its evaluation of any
adjustments made by the Secretary.

ProPAC is also directed, by the
provisions of sections 1886(e)(2) and
(e)(3) of the Act, to make
recommendations to the Secretary on
the appropriate percentage change
factor to be used in updating the
average standardized amounts
beginning with FY 1986 and thereafter.
We printed ProPAC's report, which
includes its recommendations, as
Appendix C to the proposed rule (52 FR
22167).

C. Number and Types of Public
Comments

A total of 204 letters containing
comments on the proposed regulations
were received timely. More than half of
the letters we received were protesting
the end of the exclusion for alcohol/drug
hospitals and units and the revised
DRGs for alcohol and drug cases. Of the
remaining letters, the only subject that
was addressed by a majority of the
commenters was the changes we
proposed to make to the rural referral
center regulations.

The contents of the proposed rule, the
public comments, and our responses to
the comments are discussed through this
document in the appropriate sections.
As discussed below in section II of this
preamble, the comments concerning the
restructuring of the alcohol and drug
abuse DRGs and the changes made to
the surgical hierarchies are addressed in
a separate notice concerning changes to
the DRG classification system published
elsewhere in this issue of the Federal
Register.

In addition, we note that, in this
document, we are not responding to
comments that raised issues not specific
to the proposals we made. These issues
include the criteria for receiving periodic
interim payments, the general
prospective payment methodology
(which is, for the most part, set by law),
and the level of care permitted to be
furnished in inpatient hospital beds.

There is one general comment that we
are responding to here rather than in
one of the more issue-specific areas
below.

33034 Federal Register / Vol. 52, No. 169 / Tuesday, September 1, 1987 / Rules and Regulations
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Comment: A number of commenters,
particularly major associations and
organizations, stated that we did not
make available to the public sufficient
information and documentation that
would provide the hospital industry a
basis on which to respond appropriately
to the provisions of the proposed rule.

Response: As we have stated in
previous final rules on the prospective
payment system in response to similar
comments (see 50 FR 35657 and 51 FR
31491), all of the disclosable data files
used in computing the prospective
payment rates, DRG weighting factors,
and impact analyses are available to the
public upon request under the Freedom
of Information Act (5 U.S.C. 552). In fact,
many institutions and organizations
have requested and received these files.
If we were to publish data from these
files in the Federal Register, along with
the detailed computations used in
deriving factors such as the DRG
weights, the proposed notice and
comment procedure would be
unnecessarily complicated because
many potential commenters would be
inundated with material that might be of
little or no interest to them.

However, each year, while we are
developing the policies and changes in
current policies that we will be
presenting in the next proposed rule, we
meet with interested parties when
necessary. Also, ProPAC has open
meeting about many of the same issues
that concern us. Thus, the hospital
industry, through attendance at these
meetings, can become knowledgeable
about the issues that we are examining.

We believe that these opportunities,
coupled with the statutory requirement
for the 60-day public comment period
(section 1871(b)(1) of the Act), provide
the hospital industry with ample
opportunity to obtain sufficient data and
information on which to base their
comments.
II. Changes to DRG Classifications and
Weighting Factors
A. Background

Under the prospective payment
system, we pay for inpatient hospital
services on the basis of a rate per
discharge that varies according to the
DRG to which a beneficiary's stay is
assigned. The formula used to calculate
payment for a specific case takes an
individual hospital's average payment
rate per case and multiplies it by the
weight of the DRG to which the case is
assigned. Each DRG weight represents
the average resources required to care
for a case in that particular DRG relative
to the national average of resources
consumed per case. Thus, cases in a

DRG with a weight of 2.0 would, on
average, require twice as many
resources as the average case.

Congress recognized that it would be
necessary to recalculate the DRG
relative weights periodically to account
for changes in resource consumption.
Accordingly, section 1886(d)(4)(C) of the
Act, as originally added to the Act by
Pub. L. 98-21, required that the Secretary
adjust the DRG classifications and
weighting factors effective for
discharges occurring in FY 1986 and at
least every four fiscal years thereafter.
These adjustments were to be made to
reflect changes in resource consumption,
treatment patterns, technology, and any
other factors that may change the
relative use of hospital resources.

Section 9302(e) of Pub. L. 99-509
revised section 1886(d](4](C) of the Act
to require that we adjust the DRG
classifications and weighting factors
annually beginning with discharges
occurring in FY 1988. The majority of the
proposed changes to the DRG
classification system for discharges
occurring in FY 1988 were discussed in a
notice published in the Federal Register
on May 19, 1987 (52 FR 18877). However,
as a part of the proposed rule, we
addressed two of the reclassification
issues; that is, the alcohol and drug
abuse DRGs and surgical hierarchies.
The comments we received on the
restructuring of the alcohol and drug
abuse DRGs and the revisions to the
surgical hierarchies as well as any other
changes we are making to the DRG
classification system are discussed in a
separate notice published elsewhere in
this issue of the Federal Register.
However, in section II.B, below, we
discuss the comments received on the
alcohol and drug abuse DRGs that
conern issues other than the
restructuring.

We are recalibrating the DRG weights
as discussed below. In addition, we
have revised § 412.60(d),. which
describes how often we revise the DRG
classification and weighting factors, so
that it conforms to the law as amended
by Pub. L. 99-509.

Recalibration of DRG Weights

One of the basic issues in
recalibration is the choice of a data base
that allows us to construct relative DRG
weights that most accurately reflect
current relative resource use. The
previous recalibration of DRG weights.
which was published as a part of the FY
1986 prospective payment final rule,
used hospital charge information from
the central office enrollment file and the
FY 1984 Part A Tape Bill (PATBILL) data
set to create the MEDPAR file. For a
discussion of the options we considered

and the reasons why we chose to use
charge data for the FY 1986
recalibration, we refer the reader to the
June 10, 1985 proposed rule (50 FR 24372)
and the September 3, 1985 final rule (50
FR 35652).

We proposed to use the same
methodology for the FY 1988
recalibration as we did for FY 1986. That
is, we recalibrated the weights based on
charge data for Medicare discharges
occurring in FY 1986. However, we used
the FY 1986 Medicare provider analysis
and review (MEDPAR) file rather than
the PATBILL data used in the DRG
recalibration that was effective for
discharges occurring in FY 1986. The
MEDPAR file contains the same data as
the PATBILL file but is in a simplified.
reformatted record layout. MEDPAR is
now based on fully-coded diagnostic
and surgical procedure data for all
Medicare inpatient hospital bills rather
than for a 20-percent sample of
beneficiaries as was the case in the FY
1986 recalibration. In addition, because
the DRG weights are to be used to
calculate prospective payments to
hospitals in Puerto Rico beginning with
discharges on or after October 1, 1987
and to alcohol/drug hospitals and units
effective with cost reporting periods
beginning on or after October 1, 1987,
bills from these hospitals were included
in the data set used to recalibrate the
weights.

The proposed recalibrated DRG
relative weights were constructed from
FY 1986 MEDPAR data received by
HCFA through February 1987 and were
based on almost 90 percent of all
Medicare discharges occurring in FY
1986 from those hospitals that will be
subject to the prospective payment
system in FY 1988. The MEDPAR file
data included approximately 9.4 million
Medicare discharges (erroneously
indicated as 9.5 million in the proposed
rule). The MEDPAR file thorugh June
1987 includes 9.7 million or more than 90
percent of FY 1986 discharges, and this
is the file used to calculate the weights
set forth in Table 5 of this final rule.

The methodology used to calculate the
DRG weights from the MEDPAR file is
as follows:

• All the claims were regrouped using
the revised DRG classifications set forth
in a notice published elsewhere in this
issue of the Federal Register.

e Charges were standardized to
remove the effects of differences in area
wage levels, indirect medical education
payments, disproportionate share
payments and, for hospitals in Alaska
and Hawaii, the applicable cost-of-living
adjustment.
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* The average standardized charge
per DRG was calculated by summing the
standardized charges for all cases in the
DRG and dividing that amount by the
number of cases classified in the DRG,

* We then eliminated statistical
outliers using the same criterion as was
used in computing the current weights.
That is, all cases outside of 3.0 standard
deviations from the mean of the log
distribution of charges per case for each
DRG were eliminated.

* The average charge for each DRG
was then recomputed excluding the
statistical outliers and divided by the
national average standardized charge
per case to determine the weighting
factor.

- In establishing the weighting factor
for heart transplants (DRG 103), we used
data for the 46 heart transplant cases
(from 20 hospitals) in the FY 1986
MEDPAR file consistently with the
methodology for all other DRGs. After
removing statistical outliers, there were
45 cases on which the weight was
based. Because heart transplants were
not a Medicare covered service in FY
1986, we verified that the 20 hospitals
whose cases were used to establish the
weight were in fact hospitals that
perform heart transplants.

e No adjustments were made to the
charges to remove capital-related and
direct medical education costs, as
hospitals do not make discrete charges
for these components of inpatient
hospital services.

* Kidney acquisition costs continue to
be paid on a reasonable cost basis but,
unlike other excluded costs, kidney
acquisition costs are concentrated in a
single DRG (DRG 302, Kidney
Transplantation). For this reason, it was
necessary to make an adjustment to
prevent the relative weight for DRG 302
from including the effect of kidney
acquisition costs, since these costs are
paid separately from the prospective
payment rate. Kidney acquisition
charges were subtracted from the total
charges for each-case in DRG 302 prior
to computing the average charge for the
DRG and prior to eliminating statistical
outliers.

The weights developed according to
the methodology described above, using
the revised GROUPER program, result in
an average case weight that is slightly
different from the average case weight
before recalibration. Therefore, the new
weights were normalized by an
adjustment factor so that the average
case weight after recalibration is equal
to the average case weight prior to
recalibration. This adjustment is
intended to ensure that recalibration by
itself neither increases nor decreases

total payments under the prospective
payment system.

When we recalibrated the DRG
weights for FY 1986, we set a threshold
of 10 cases as the minimum number of
cases required to compute a reasonable
weight. At that time, there were 30
DRGs that contained no cases or fewer
than 10 cases. We proposed to use that
same case threshold in recalibrating the
DRG weights for FY 1988. In addition, in
the FY 1986 recalibration, we computed
the weight for the 30 low-volume DRGs
by adjusting the original weights of
these DRGs by the percent change in the
weight of the average case in the
remaining DRGs. We proposed to use
this same methodology for the FY 1988
recalibration.

Using the FY 1986 MEDPAR data set,
there were 32 DRGs that contain fewer
than 10 cases. Since we have no new
data upon which to base the weights for
these DRGs, we proposed to hold their
current weight constant. This preserves
the relationship between the weighting
factor for each low-volume DRG and the
average case weight for all Medicare
cases.

In accordance with our September 3,
1986 final rule concerning changes to the
inpatient hospital prospective payment
system and FY 1987 rates (51 FR 31454),
the exclusion of alcohol/drug treatment
hospitals and units was extended
through cost reporting periods beginning
before October 1, 1987. The extension
was intended to permit completion of
analyses of a record reabstraction study
conducted by the Alcohol, Drug Abuse,
and Mental Health Administration
(ADAMHA) in concert with the National
Institute of Mental Health, the National
Institute on Drug Abuse, the National
Institute on Alcohol Abuse and
Alcoholism, the Office of the Assistant
Secretary for Planning and Evaluation,
and HCFA.

The record reabstraction study was
designed to evaluate the current
structure of the alcohol/drug DRGs
(MDC 20) and to identify variables not
currently included in the DRG logic for
MDC 20, such as patient age, disability
status, complications and comorbidities
(CC) and polysubstance use, that might
account for additional variation in
patient resource use. Based on the
analyses and recommendations of
ADAMHA, and our own analyses of the
FY 1985 and FY 1986 MEDPAR records
for all Medicare discharges in MDC 20,
we proposed to reconfigure the alcohol/
drug DRGs as described in the June 10,
1987 proposed rule.

We received over 100 comments
regarding the proposed reconfiguration
of the alcohol/drug DRGs, the need for
an impact analysis estimating the effect

of paying alcohol/drug hospitals and
units under the prospective payment
system, and the proposed recalibrated
weights and outlier thresholds for the
alcohol/drug DRGs. Comments on the
proposed restructuring of the alcohol/
drug DRGs are addressed in the final
notice of DRG classification changes
published elsewhere in this issue of the
Federal Register. The remaining
comments are addressed here, along
with the other comments we received on
our proposed recalibration.

Comment: Several commenters urged
that we refine the DRG system to reflect
more accurately the severity of a
patient's illness or condition within any
given DRG. The commenters urged that
we make every effort to comply with
section 9305(a) of Pub. L. 99-509, which
directs the Secretary, by October 1988,
to develop a legislative proposal to
improve the DRG system and, in
particular, to account for variations in
severity of illness and case complexity
as a part of that proposal.

Response: We are currently
evaluating a number of different severity
of illness measures. There is no
agreement within either the government
or the hospital industry as to which of
these systems, if any, is the most
appropriate for use in a national
payment program such as Medicare. In
the meantime, we are continuing to
develop our proposal.

Comment: One commenter expressed
concern about the proposed weighting
factor assigned to DRG 103 (heart
transplant). Based on a study, the
commenter maintained that the
proposed weight (13.9614) is too low
because it does not adequately account
for the higher cost-to-charge ratio in
heart transplant cases compared to
average cost-to-charge ratios. That is,
the commenter believes that the charges
for heart transplant patients represent
greater resource intensity (a higher cost-
to-charge ratio) than is the case in
charges for nontransplant patients. In
this connection, another commenter
suggested that the appropriateness of
recalibrating the DRG weights using
charge data alone should be
reevaluated.

Response: As we stated in the
proposed rule, the weighting factor for
heart transplants was developed in a
manner similar to that used to develop
the weighting factors for all other DRGs.
To the extent that the weighting factors
for all DRGs are developed from FY 1986
charge information from Medicare
patient bills, it is appropriate that the
weighting factor for heart transplants be
developed in the same way. Otherwise,
the weighting factors will not be a

33036 Federal Register / Vol. 52, No. 169 / Tuesday, September 1, 1987 / Rules and Regulations



Federal Register / Vol. 52, No. 169 I Tuesday, September 1, 1987 / Rules and Regulations 33037

consistent measure of the relative
resource use among DRGs. We note that
the 55 heart transplant cases used to
construct the final weighting factor for
DRG 103 include many cases from
several of the hospitals already
approved to furnish Medicare-covered
heart transplants, as well as those
hospitals that we anticipate will receive
approval in the near future.

We believe that the commenter's real
concern is the same as the second
commenter's, that the current method of
determining the DRG weights based on
charge data alone needs to be reviewed
based on more recent data. We will be
evaluating whether any changes may be
appropriate with respect to recalibrating
the DRG weighting factors. As indicated
above, we are also evaluating a number
of severity-of-illness adjustments to
determine whether such an adjustment
should be adopted.

We note that when we originally
adopted charge-based DRG weighting
factors as a part of the FY 1986
recalibration, we did explore what
effect, if any, the different cost-to-charge
ratios across hospital departments
would have on these weights. Our
analysis demonstrated that, contrary to
expectation, DRGs with high proportions
of cost in "undercharged" services do
not, in fact, have uniformly lower
charge-based weights. Moreover, as we
indicated in the September 3, 1985 final
rule (50 FR 35655], the effects of a
hospital subsidizing "undercharged"
services with high-charge services are
more complicated than might at first
appear, and, in fact, we believe that the
effects will, in many cases, offset one
another.

Comment: One commenter observed
that the proposed rule was silent with
respect to the treatment of heart
acquisition costs in the establishment of
the heart transplant weight.

Response: As indicated in the April 6,
1987 notice of HCFA ruling extending
coverage to heart transplantations (52
FR 10935), heart acquisition costs will be
paid separately, as a pass-through, for
the time being. Accordingly, for the 55
heart transplant cases in the updated
MEDPAR file used for recalibration, we
subtracted from the total charges of
each case an estimate of heart
acquisition charges prior to computing
the average charge for the DRG and
prior to eliminating statistical outliers.
This adjustment is identical to that used
for removing kidney acquisition charges
from cases in DRG 302 (Kidney
Transplant).

Because current MEDPAR data do not
separately identify heart acquisition
charges, it was necessary to estimate
such charges. Limited data available to

us from two hospitals that have already
been approved as heart transplant
centers revealed a range from $2,500 at
one facility to $10,000 at another One
hospital in a State under waiver from
the prospective payment system charges
$11,000 for heart acquisition. We also
considered using the mean -charge for
kidney acquisition based on MEDPAR
records for FY 1986, which was $11,800.
In light of limited data, we decided to
use the mode charge for kidney
acquisition in FY 1986, or $7,000, as our
best estimate of heart acquisition
charges. We believe this figure is a
reasonable estimate of charges
associated with heart acquisition since
it is within the range of the limited data
available to us from three hospitals
furnishing heart transplants under the
Medicare program.

Comment: One commenter asked for
reassurance that the renormalization of
the DRG weights has been performed
and that budget neutrality based on the
changes to the DRGs has been
maintained.

Response: In renormalizing the DRG
weights as we described above, we
maintained budget neutrality.

Comment. A number of commenters,
predominantly alcohol/drug treatment
facilities and the National Association
of Addiction Treatment Providers
(NAATP), expressed concern that the
proposed weighting factors and lengths
of stay for the alcohol/drug DRGs are
based on the combined experience of
both excluded alcohol/drug treatment
facilities and short-stay hospitals
furnishing services in "scatter beds,"
that is, in medical-surgical beds rather
than in units organized exclusively
around the provision of comprehensive
alcohol/drug rehabilitative services.
These commenters allege that the
averaging effects work systematically to
their disadvantage and that the resulting
payments will force them to reduce
services inappropriately to Medicare
beneficiaries, especially in the DRGs for
rehabilitation.

Response: The weighting factors for
all DRGs are based on the average
standardized charges of Medicare cases
in each DRG relative to the average
standardized charge for all Medicare
cases in all DRGs. We use Medicare
billing records from all hospitals and
units subject to the prospective payment
system under section 1886(d) of the Act.
This policy has been in effect since the
beginning of the Medicare prospective
payment system. We have no reason to
limit the Medicare cases used in
recalibration to a subset of hospitals,
particularly when coverage of all
medically necessary items and services
is not thus limited to that same subset of

hospitals. We note that about 70 percent
of all Medicare discharges in MDC 20
are from short-stay hospitals already
subject to the prospective payment
system.

As to the commenters' concerns that
the lengths of stay published in Table 5
of the proposed notice are too low to
reflect appropriate treatment patterns of
patients receiving rehabilitation
services, we reiterate that the length-of-
stay figures published in the table of
DRG relative weights are illustrative
only and reflect historical lengths of
stay for Medicare beneficiaries
classified within each DRG. They
represent neither treatment norms nor
limitations on Medicare coverage or
benefits. In addition, they do not
represent expectations regarding future
lengths of stay. In short, the lengths of
stay are published for information
purposes only and, except for the use of
the geometric mean length of stay in
calculating day outlier and transfer
payments, have no bearing whatsoever
on Medicare payment for inpatient
hospital services.

For additional information on the
distribution of Medicare lengths of stay
by DRG, we refer the reader to Tables
7a and 7b in the Addendum to this final
rule.

Both tables display the lengths of stay
by DRG for cases at the 10th, 25th, 50th,
75th and 90th percentiles of the
distribution of all cases within that
DRG. Table 7a shows the distribution of
cases classified in accordance with the
current DRG definitions while table 7b
shows the distribution of cases
regrouped in accordance with the DRG
classifications that will be in effect for
FY 1988. Both tables are based on the
MEDPAR file of FY 1986 Medicare
discharges from hospitals subject to the
prospective payment system received in
HCFA central office through June 1987.
(For further information on the FY 1988
DRG classifications, see the final notice
of changes to the DRG classification
system, published elsewhere in this
issue of the Federal Register.)

With respect to the comparative
lengths of stay between short-stay
hospitals and excluded alcohol/drug
hospitals and units, we note that the
Medicare average length of stay for
discharges paid under the prospective
payment system has declined by about
17 percent since the inception of that
system. We believe that this drop
contributes significantly to the
differences that exist between the
average lengths of stay in short-stay
hospitals, which have now been paid
subject to the prospective payment
system for nearly four years, and
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alcohol/drug hospitals and units that
have been excluded from prospective
payment system. We anticipate that
once these excluded hospitals and units
are brought into the prospective
payment system, they would respond to
its incentives, similarly to all other
hospitals, by changing practice patterns,
increasing productivity, and substituting
lower-cost for higher-cost inputs.

In addition, many of the comments
appear to reflect an unfounded
assumption that all alcohol/drug cases
paid under the prospective payment
system represent treatment in scatter
beds of hospitals that, in the words of
one commenter, "lack the necessary
program and staffing components to
provide a comprehensive continuum of
care." We believe the evidence does not
support this conclusion. In point of fact,
some hospitals certified and
participating in Medicare as short-stay
general hospitals identify themselves in
the annual survey of the American
Hospital Association as either alcohol
specialty hospitals or general hospitals
with organized alcoholism/chemical
dependency inpatient units. Futhermore,
under § § 412.23 and 412.32, which
specify requirements governing this
exclusion, an alcohol/drug hospital or
unit not excluded for its cost reporting
period beginning during FY 1985 may
not be excluded for subsequent cost
reporting periods. Hence, facilities that
first met the requirements as excluded
alcohol/drug hospitals or units during
their cost reporting period beginning on
or after October 1, 1985, could not be
excluded and would appear as short-
stay hospitals in Medicare program files.
Finally, we have found that of all
alcohol/drug cases from short-stay
hospitals, some 10 percent are cases
billed under the prospective payment
system from hospitals that have an
excluded alcohol/drug unit,

If we are to assume that these
hospitals do not deliberately treat some
types of patients in their excluded units
and other types of cases under the
prospective payment system, and that
they consistently furnish all necessary
and appropriate care regardless of
whether a patient is treated in an
included or excluded bed, the data
suggest that such hospitals have already
made adjustments to respond to the
incentives of the prospective payment
system. The resource intensity of
prospective payment cases from
hospitals with excluded units, in terms
of both standardized charges and mean
length of stay, is more similar to that of
other prospective payment cases in
MDC 20 than to that of cases from
excluded alcohol/drug units.

Comment: A few commenters
observed that the proposed weighting
factors are "biased" toward
detoxification services compared to
rehabilitation services.

Response: We believe that these
commenters' concerns reflect a
misunderstanding of the composition of
DRGs 434 and 435, either as currently
structured or as revised for FY 1988.
These two DRGs include patients
receiving detoxification services and/or
symptomatic treatment. Detoxification
therapy (code 94.25) is reported in fewer
than 60 percent of the cases in these two
DRGs. Other symptomatic treatment
encompasses any other services
furnished to a patient with a principle
diagnosis in MDC 20 and may include
medical management of other conditions
,aggravated by a patient's alcohol/drug
abuse, such as dehydration and gastro-
intestinal bleeding, as well as
occasional surgical intervention.

We believe that it is the range of
services under the rubric "other
symptomatic treatment" that contribute
to a weighting factor that is higher than
commenters appear to have expected.
This inference is bolstered by our
finding that presence or absence of
detoxification therapy contributed
insignificantly to explaining differences
in resource use. Based on extensive
review of these cases and evaluation of
several alternative configurations, we
concluded that the presence or absence
of non-MDC 20 CCs was the strongest
distinguishing characteristic among
these patients. Further, in terms of the
number of diagnoses and procedures
reported on their Medicare bills,
patients who would be assigned to DRG
434 as revised appear to be sicker and
more complex to treat, on average, than
most other patients in MDC 20.

Comment: A number of the
commenters argued that the treatment
practices of their specialized units and
facilities are more comprehensive than
the practices of prospective payment
hospitals and that additional payments
ought to be mnade to reflect this
difference in treatment. In addition, it
was suggested that treatments for
alcohol and drug abuse patients
provided by nonexcluded hospitals are
inadequate and ought not to be covered
under the Medicare program at all. The
implicit assumption underlying these
comments is that the average length of
stay for rehabilitation cases in
prospective payments hospitals is too
short to constitute rehabilitation therapy
as defined by Medicare program
instructions.

Response: We do not agree with these
commenters. Comments we have

received on this issue in response to
previous proposed rules, most notably in
the June 10, 1985 proposed rule, made it
clear that there is considerable diversity
of opinion in the field of alcohol and
drug abuse treatment. As we noted in
the final rule published on September 3,
1985 (50 FR 35651), we recognize that
there are a variety of settings in which
detoxification and rehabilitation can
take place. We have not attempted to
specify the explicit comments of such
services or expected lengths of stay
associated with particular modes of
treatment nor do we believe that this
would be appropriate, especially given
the diversity of medical opinion in the
field. Although commenters have tended
to argue strongly in support of the
efficacy of the treatment practices to
which they adhere, we do not believe
that any of them have presented
evidence that such treatments are the
optimum or preferred modes of
treatment or, conversely, that other
treatment modalities are conclusively
ineffective and, therefore, should be
deemed noncovered. Thus, we believe
that the detoxification and rehabilitation
services performed in nonexcluded
prospective payment hospitals (nearly
70 percent.of these services) must be
given due weight in determining
payment for the hospitals in question
under the prospective payment system.

As to expectations of the commenters
regarding appropriate lengths of stay for
rehabilitation therapy based on their
own facilities, we compared the average
length of stay for cases in DRG 436
(Alcohol/Drug Dependence with
Rehabilitation Therapy) from excluded
alcohol/drug hospitals and hospitals
already subject to the prospective.
payment system. In both FY 1985 and FY
1986, rehabilitation cases from hospitals
under the prospective payment system
have higher average lengths of stay than
rehabilitation cases from excluded
alcohol/drug hospitals, although both
types of hospitals have shorter lengths
of stay than rehabilitation cases from
excluded alcohol/drug units. This
finding holds regardless of whether
cases are grouped in accordance with
the current DRG 436 definition or with
the revised structure for DRG 436. This
comparison confirms our belief that
there is as much diversity in treatment
patterns and modalities among the
excluded alcohol/drug hospitals and
units as there is between prospective
payment hospitals and excluded
specialized facilites and that, in the face
of such diversity, it is neither necessary
nor appropriate to preserve the current
payment distinction (the exclusion of
alcohol/drug hospitals and units) or to
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establish a new payment distinction
within the prospective payment system
based on provider type.

Comment: At least one commenter
referenced a study by the National
Institute of Mental Health (NIMH),
which analyzed psychiatric, alcohol,
and drug Medicare inpatient admissions.
The commenter expressed concern that
the DRG recalibration does not take into
account the fact "that all providers
rendering care to individuals with these
conditions are not similar with respect
to the program of care provided," and
there would be "a negative differential
impact on those hospitals and distinct
part units which specialize in the
treatment of alcoholism and drug
dependency cases." The NIMH study
was quoted as documenting that "DRG
payments to exempt hospitals and units
would have in most cases been less than
their historical costs for treating
alcoholism and drug dependency
admissions, while for the vast majority
of non-exempt hospitals the DRG based
payment would exceed historical costs."
A second NIMH study was cited,
addressing the differential in average
costs for alcohol and drug discharges
from specialty hospitals and general
hospitals.

Response: NIMH did conduct a study
of Medicare alcohol, drug, and
psychiatric inpatient admissions in four
States analyzing the impact of a variety
of patient classifications on payment to
hospitals with and without excluded
units. The finding quoted by the
commenter refers to all of these
admissions and, as such, is
inappropriate for application to alcohol/
drug admissions only. The study did not
distinguish from psychiatric cases;
furthermore, the study used the original
DRG constructions and weight and,
therefore, cannot be construed to reflect
the impact of the revised DRGs.

In addition to being invalid to
extrapolate the findings of the study
exclusively to alcohol/drug cases, the
project looked at 1982 and 1983 data, at
which time there was no distinction
made between detoxification and
rehabilitation protocols. For those
hospitals under analysis, there was no
distinction made between types of
treatment.

The second NIMH study cited by
commenters is currently in progress; all
findings are preliminary. This study also
uses the original DRGs for alcohol/drug
cases, and since the study data base
consists of Medicare records from FY
1984 and FY 1985, a substantial number
of cases predate the Medicare billing
instructions that required explicit coding
of detoxification and rehabilitation
services for alcohol/drug cases.

Comment: Many commenters
contended that the Medicare
intermediary guidelines defining
rehabilitation therapy and detoxification
procedures need to be clarified and
made "stringent enough to assure that
only those providers capable of
delivering said procedures in fact be
reimbursed for doing so." Specifically,
these commenters recommended that
the guidelines incorporate into the
definition of rehabilitation treatment the
requirement that these services be
furnished only in identifiable hospitals
and units that meet the current criteria
for exclusion as an alcohol/drug
hospital and unit.

Response: With respect to the
commenters' intimations that short-stay
hospitals are not capable of furnishing
alcohol/drug rehabilitation services and
that the quality of such services is
suspect, we note that during FYs 1984
through 1986, PROs reviewed more than
40 percent of all inpatient hospital stays
through a combination of targeted
reviews and random sampling. We have
no evidence to suggest that there were
problems in either the quality of services
furnished to patients with alcohol/drug
diagnoses or the validity of the DRG
assigned based on review of the medical
record.

For the reasons stated in response to
previous comments, we believe that it is
inappropriate for the Medicare program
to specify the types of settings, or the
organizational structure thereof, in
which alcohol/drug rehabilitation
services may be furnished. To do so
would either impose organizational and
staffing requirements on a significant
number of short-stay hospitals currently
furnishing these services or severely
limit beneficiary access to alcohol/drug
rehabilitation services, 40 to 50 percent
of which are furnished in short stay
general hospitals. There is no conclusive
evidence that such organizational and
structural changes would produce
improved treatment outcomes.

We believe the commenters are
misinterpreting the ability of a facility to
meet the exclusion criteria as
assessments of the efficacy of the
treatment they furnish, drawing the
erroneous conclusion that certain
services should then be covered only in
facilities that meet said criteria. We
note, however, that the exclusion
criteria were tightly constructed in order
to ensure that the alcohol/drug
exclusion would not serve merely as a
vehicle for an across-the-board
exclusion of alcohol/drug cases from the
prospective payment system.

When the prospective payment
system was implemented, the clear
purpose was to base payment for care

on the actual experience of most
hospitals, and the DRG system included
all the types of care these hospitals
furnished. Only four types of specialty
hospitals were specifically excluded by
Congress from the prospective payment
system: Rehabilitation hospitals and
units, psychiatric hospitals and units,
childrens' hospitals, and long-term care
hospitals. These exclusions were put in
the law as a result of a Congressional
belief that these types of hospitals were
sufficiently different from short-stay
general hospitals as to warrant further
study and separate treatment. In
particular, the diagnoses and procedures
associated with the patients of those
institutions were perceived as
inadequate to explain significant
variations in patient resource utilization.

No such exclusion was granted for
alcohol and drug hospitals and units
(although such hospitals and units did
and do have the option of qualifying
under the psychiatric hospital and unit
provision). We established the current
exclusion relating to alcohol and drug
abuse hospitals and units in recognition
of the fact that the original MDC 20
DRGs failed to distinguish between
detoxification and rehabilitation and the
resource differences associated
therewith. We have completed this task
and, in addition to distinguishing
between detoxification and
rehabilitation, have made other
modifications to the alcohol/drug DRGs.
Accordingly, we believe there is no
longer a basis or need for maintaining
the alcohol/drug hospital and unit
exclusion.

Comment: Virtually all commenters
urged us to perform an impact analysis
on the effect of paying currently
excluded alcohol/drug hospitals and
units under the prospective payment
system.

Response: We refer readers to
Appendix A of this final rule for the
requested impact analysis.
IlI. Changes to the Hospital Wage Index
Methodology

Section 1886(d)(2)(C)(ii) of the Act
required, as a part of the process of
developing separate urban and rural
standardized amounts for FY 1984, that
we standardize the average cost per
case of each hospital for differences in
area wage levels. Section 1886(dJ(2)(-1)
of the Act requires that the standardized
urban and rural amounts be adjusted for
area variations in hospital wage levels
as part of the methodology for
determining prospective payments, to
hospitals. To fulfill both requirements,
we constructed an index that reflects
average hospital wages in each urban or
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rural area relative to a national average
hospital wage.

For purposes of determining the
prospective payments to hospitals in FY.
1984 and FY 1985, we constructed the
wage index using calendar year 1981
hospital wage and employment data
obtained from the Bureau of Labor
Statistics' ES 202 Employment, Wages
and Contributions file for hospital
workers. Subsequently, for FY 1986, the
September 3, 1985 final rule set forth a
revised hospital wage index that was
based on an HCFA survey of 1982
hospital wage and salary data as well as
data on paid hours in hospitals. That
wage index was developed in an
attempt to overcome the limitation of
the BLS data with regard to full-time and
part-time employment. As a result of the
provisions of section 9103(a) of the
Consolidated Omnibus Budget
Reconciliation Act of 1985 (Pub. L. 99-
272), application of the revised wage
index was postponed from discharges
occurring on or after October 1, 1985 to
discharges occurring on or after May 1,
1986. The method used to compute the
current HCFA wage index was set forth
in detail in the September 3, 1985 final
rule (50 FR 35661). In the September 3,
1986 final rule, we stated that we were
collecting data as part of the audit of
cost reports for the first year of the
prospective payment system (FY 1984)
in order to update the HCFA wage index
(51 FR 31499).

Under the authority of section 9103(a)
of Pub. L. 99-272, we proposed to make a
change in the methodology for
computing the national average hourly
wage, which serves as the basis for
indexing the area wage levels. We also
proposed to adopt a blended wage index
that incorporates the wage index based
on 1982 data but computed using the
proposed revised methodology
discussed below and a new wage index
based on 1984 data and also computed
using the proposed methodology.

Currently, the wage index value for an
area is computed by dividing the area's
average hourly wage by the national
average hourly wage. The national
average hourly wage is computed by
summing the average hourly wages for
each area and dividing by the number of
areas. Thus, the average hourly wage for
each area is weighted equally in
determining the national average hourly
wage regardless of the number of
hospitals or the size of the hospital labor
force in the area.

Using the current methodology (that
is. an area-weighted national average
hourly wage) leads to a problem
whenever the wage data for hospitals in
an area are adjusted or when hospitals
are reclassified from one area to

another. When either of these situations
occurs, the national average hourly
wage is affected, and thus the wage
index values of all areas change.

Because of this problem, we proposed
to compute the national average hourly
wage by dividing the total wages for all
hospitals by the total paid hours. This
results in a wage index that is hour-
weighted rather than area-weighted. If
the national average hourly wage is
hour-weighted, there is minimal, if any,
impact on that national average when
the wage data for a particular area are
adjusted.

While the proposed change in
methodology for computing the national
average wage does not affect the
relative wage levels among areas. it
does result in lower index values for all
areas relative to the national average
hourly wage, since the national average
hourly wage is higher under our revised
methodology than it would be if
computed on an area-weighted basis.
Therefore, in the addendum to the
proposed rule (52 FR 22102], we
proposed to restandardize the Federal
payment amounts to reflect the
proposed new method of computing the
national average hourly wage.

In addition to proposing use of a
revised methodology for computing the
national average hourly wage, we also
proposed, under the exceptions and
adjustments authority in section
1886(d)(5)(C)(iii) of the Act, to adopt a
blended wage index that incorporates
both 1982 and 1984 wage data from
prospective payment hospitals. The
proposed index was based on area wage
index values computed from 1982 data
on an hour-weighted basis and area
wage index values computed from 1984
data on an hour-weighted basis, equally
weighted to produce average area wage
index values.

The method used to compute the wage
index is as follows:

Procedure I: Recomputation of the
1982 wage index on an hour-weighted
basis.

Step 1-Each of the non-Federal acute
care hospitals subject to the prospective
payment system for which 1982 data
were received was classified into its
appropriate urban or rural area based
on the current definitions of urban and
rural 'areas used in the prospective
payment system.

Step 2-For each hospital, the total
gross hospital salaries were inflated
from the end of the hospital's cost
reporting year through the end of
calendar year 1982, using the 1982
annual rate of increase in the wages and
salaries portion of the hospital market
basket. This was done to eliminate any

distortion caused by differing hospital
cost reporting years.

Step 3-For each hospital, the inflated
gross hospital salaries computed in step
2 were divided by the reported number
of total paid hours to yield an average
hourly wage. Hospitals with an aberrant
hourly wage, which was defined as an
hourly wage either less than $3.35 (the
minimum wage in 1982) or greater than
$19.58 (2.5 times the 1982 national
average hourly hospital wage as
reported in BLS' Employment and
Earnings Bulletin as of February 1984),
were excluded.

Step 4-Within each urban or rural
area, the total gross hospital salaries as
computed in step 2 were summed for all
hospitals not excluded in step 3 to yield
the total gross hospital salaries in each
area.

Step 5-The total gross hospital salary
result computed in step 4 was divided
by the corresponding total number of
paid hours in the area to yield an
average hourly wage for each urban and
rural area.

Step 6--The total inflated gross
hospital salaries computed in step 2 for
all wages not eliminated due to aberrant
wage data were divided by the reported
number of total paid hours in these
hospitals to obtain the national average
hourly hospital wage based on gross
salaries. This national average is $8.52.

Step 7-For each urban or rural area,
the hospital wage index value was
calculated by dividing the average
hourly wage computed in step 5 by the
national average hourly wage.

Procedure II: Computation of the 1984
wage index.

Step 1-Each of the non-Federal acute
care hospitals subject to the prospective
payment system for which 1984 data
have been received (including hospitals
in Puerto Rico) was classified into its
appropriate urban or rural area based
on the current urban area definitions
used in the prospective payment system.

Step 2-For each hospital, the total
gross hospital salaries as reported for
hospital fiscal years that began in FY
1984 were inflated from the end of the
hospital's cost reporting year through
August 31, 1985 using the percentage
change in average hourly earnings of
hospital industry workers (Standard
Industrial Classification (S.I.C.) 806) in
BLS' Employment and Earnings Bulletin.
This was done to eliminate any
distortion in the data caused by differing
hospital cost reporting years. (August 31,
1985 was the latest end date for hospital
cost reporting years in the data
collection.)

Step 3-For each hospital, the inflated
gross hospital salaries computed in step
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2 were divided by the reported number
of total paid hours to yield an average
hourly wage. Hospitals with an aberrant
average hourly wage, which was
defined as an average hourly wage
either less than $3.35 (the minimum
wage in 1984) or greater than $23.61 (21/
times the national average hourly wage
as computed from the data collected),
were excluded.

Step 4-Within each urban or rural
area, the result computed in step 2 was
summed for all remaining hospitals to
yield the total gross hospital salaries in
each area.

Step 5-The total gross hospital salary
result computed in step 4 was divided
by the corresponding total number of
paid hours in the area to yield an
average hourly wage for each urban or
rural area.

Step 6-The inflated gross hospital
salaries computed in step 2 for all
hospitals not eliminated due to aberrant
wage data were divided by the reported
number of total paid hours in these
hospitals to obtain the national average
hourly hospital wage based on gross
salaries. This national average is $9.76.

Step 7-For each urban or rural area,
the hospital wage index value was
calculated by dividing the average
hourly wage computed in step 5 by the
national average hourly wage.

Procedure III: Computation of a wage
index for all hospitals except those
located in Puerto Rico, based on a blend
of the 1982 wage index (computed under
Procedure I) and the 1984 wage index
(computed under Procedure II).

Step 1-Wage index values for each
urban and rural area computed using
1984 data (Procedure II, step 7) were
matched to the corresponding urban and
rural wage index values computed using
1982 data (Procedure I, step 7). For both
indexes, areas were classified as urban
or rural using the current definitions.

Step 2-A blended wage index value
for each urban and rural area was
computed by adding the 1982 and 1984
wage index values and dividing the
result by 2.

The results obtained in step 2
constitute the wage index values for
each urban and rural area.

For hospitals located in Puerto Rico,
the wage index values are not the result
of a blend, but are instead based solely
on 1984 data. We do not have usable
1982 wage data for Puerto Rico hospitals
since these hospitals were not subject to
the prospective payment system in 1984
and 1985 when we collected the 1982
wage data from prospective payment
hospitals.

We received 25 pieces of
correspondence that commented on the

hospital wage index. The comments and
our responses are discussed below.

Comment: Several commenters
objected to the use of the 1984 wage
data because, the commenters alleged,
the data contained numerous errors and
many hospitals' data were missing,
omitted, or deleted from the data base
used in calculating the 1984 wage index.
In addition, the commenters believe that
the data were not sufficiently edited or
audited, nor were hospitals given the
opportunity to examine and validate the
1984 wage data prior to publication of
the proposed rule. The commenters also
believe that data that appears to be
incorrect should be corrected and
revised rather than excluded from the
calculation of the wage index.

Response: As we indicated in the
roposed rule, we deleted from the data
ase the 1984 survey data from every

hospital whose average hourly wage
was below the minimum wage ($3.35) or
2V times above the national average
hourly wage. However, in addition to
this edit, we also identified any hospital
that submitted data that were not
audited and whose average hourly wage
increased more than a specified
percentage over the 1982 average hourly
wage, or decreased, or were missing
from our data base. The list of hospitals
identified using this edit was returned to
each fiscal intermediary with
instructions to verify the wages and
hours reported and to follow up on
missing survey data.

This process identified 66 hospitals
that had not responded to the survey
and 365 hospitals that reported
unaudited data with large increases or
decreases. As a result of this effort, we
collected 38 of the missing surveys and
made 129 edit changes prior to
publication of the proposed rule.
Consequently, we believe that the 1984
wage data base is complete, with 99.5
percent of all hospitals subject to the
prospective payment system responding
to the survey. In addition, with respect
to the accuracy of the data, it should be
noted that the survey data from 66
percent of the hospitals reporting were
based on audited cost reports, and that
a majority of the data that were not
originally audited were subsequently
returned to the fiscal intermediaries for
verification and correction.

To ensure the accuracy of the data
further, we identified those areas in
which the 1984 wage index value
increased or decreased more than eight
percent when compared to the 1982
wage index value. In these instances, we
compared the salaries reported on the
1984 survey with the same data
elements reported on the cost reports as
contained in our Hospital Cost Report

Information System (HCRIS). Significant
variations were investigated and
resolved. As a result of the edits and the
receipt of additional surveys since the
proposed rule was published, 22 area
wage index values (9 rural and 13 urban)
have been revised.

We believe that we have taken all the
steps possible to ensure the accuracy of
the 1984 wage data. We further believe
it is appropriate to exclude data that
could not be corrected and that fell
outside our minimum and maximum
parameters. If we had continued to use
these data, the wage index values could
have been inappropriately skewed.

As indicated above, certain
commenters believe that we should have
afforded each hospital the opportunity
to examine and verify its data, as we did
after we had collected the 1982 data.
Since the 1982 data collection was the
first we had undertaken, we believed it
appropriate to afford hospitals the
opportunity to examine and verify the
data, particularly since many hospitals
were probably not aware of how the
data were to be used, and of the
necessity for accuracy. These same
circumstances do not exist with respect
to collection of the 1984 data. Hospitals
are or should be aware that we
periodically collect data for purposes of
developing a wage index. A training
session was also held with the fiscal
intermediaries, at which the wage data
collection effort was discussed, and its
importance stressed.

Comment: Four commenters
expressed concern that the data
reported in the 1984 wage data should
include items such as home office
salaries, salaries of contract personnel,
and salaries of personnel working in
related organizations, as defined in
Medicare regulations. These
commenters argued that the inclusion of
these items would result in index values
that more closely approximate relative
wage differences among areas.

Response: The 1984 survey data
represent an update of the 1982 wage
data. Wage index values constructed
from these data use wages and salaries
reported by hospitals in the total wages
and salaries column of the trial balance
on the Medicare cost report. In addition,
we used the same definition for paid
hours in developing the two wage
indexes.

We did not make adjustments to the
wage data for contract labor, home
office salaries, and related organizations
for three reasons. First, many hospitals
indicated problems in determining hours
associated with the services described
above. Second, wages paid to home
offices or related organizations do not
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necessarily reflect local economic
circumstances and wage patterns.
Finally, the fees paid to outside
organizations (such as contract nursing
labor) often reflect overhead as well as
salaries and other items.

However, we also recognize that there
may be additional refinements that
could be adopted in constructing the
hospital wage index. We will continue
to investigate which refinements and
changes might be appropriate.

Comment: Two commenters wanted
to know why we did not use the data
reported on the HCFA Form 339, Exhibit
7, to develop a revised wage index
based on an occupational mix of
employers.

Response: Exhibit 7 of the HCFA Form
339 (Provider Reimbursement
Questionnaire) was developed to allow
us to assess the feasibility of developing
a wage index that takes hospital
occupational mix into account. This
form was approved for use in
connection with cost reports submitted
during calendar year 1986. The
collection of these data is incomplete,
and they still must be analyzed and
reviewed in order to determine their
suitability for use.

Comment: Two commenters noted
changes in the geographic classifications
of several hospitals from what was
reported using the 1982 wage data. The
commenters alleged that the proposed
rule did not contain sufficient
information to allow them to ensure that
these changes were proper.

Response: In an effort to ensure the
accuracy of the location of a hospital,
we compared the county location
reported on the 1984 wage survey with
other data sources including the 1982
wage data file. Any differences or
discrepancies in location were resolved
by using the hospital's address.

Comment: One commenter suggested
that we eliminate the 1984 wage data for
any hospital that has subsequently
terminated its participation in the
Medicare program or ceased operations
altogether.

Response: We do not believe that it is
appropriate to eliminate these hospitals
from the survey data. To the extent that
data are available for such a hospital for
the period covered by the survey, it is
appropriate for the data to be used,
provided that the data pass edit screens.

The basis of the commenters'
arguments is that a hospital that ceases
operation or terminates its Medicare
participation will not be subject to the
new wage index. While this is true, the
wage index measures relative wage
difference from area to area as of a
particular time. If a hospital was in
operation at the time of the survey, it

was paying wages and salaries. To
eliminate its data could conceivably
skew the average hourly wages in that
area, either to the detriment or the
benefit of the other hospitals in the area.

Comment: We received several
comments requesting that the wage
index be updated on a regular basis.

Response: In principle, we agree with
these recommendations that the hospital
wage index be updated on a regular
basis. However, while we recognize the
need for future updates, changes from
year to year may not be significant
enough to subject hospitals to the
additional reporting requirements and
paperwork necessary to accomplish a
survey and subsequent follow-up on an
annual basis. At present, we do not
have a process in place for obtaining
wage data on a regular basis. However,
we will be investigating the necessity
and feasibility of such a process for
future updates.

Comment: Two commenters stated
that the wage survey data for Puerto
Rico are questionable. Specifically, the
commenters are concerned that the rural
wage index values are higher than most
of the urban wage index values, which
is contrary to the trend in the 50 States.
Additionally, these commenters were
concerned as to whether hospitals in
Puerto Rico were classified properly as
urban or rural.

Response: We can only speculate as
to why the rural hospitals in Puerto Rico
experience higher wage levels than the
hospitals located in urban areas. The
wage index values published in the
proposed rule for Puerto Rico based on
1984 data were calculated in the same
manner as the 1984 wage index values
for the rest of the United States. The
wage values for Puerto Rico were
derived from the survey data received
from the fiscal intermediary for all
Puerto Rico hospitals. The wage index
values merely reflect the results of the
survey.

Nonetheless, as a result of comments
received, we discovered that several
Puerto Rico hospitals were incorrectly
classified as rural hospitals. As a result
of making the corrections, the wage
index values for several Puerto Rico
areas have changed. In addition, as a
result of reclassifying hospitals into the
correct areas, the Puerto Rico
standardized amounts have also
changed. Currently, there are only eight
Puerto Rico hospitals that are classified
as rural, therefore only these few
hospitals were used to calculate the
Puerto Rico rural standardized rates.
The proposed Puerto Rico rates reflected
classification of 15 hospitals as rural.

Comment: One commenter wanted to
know what inflation factors were used

to inflate the wage and salary data used
in computing the wage index to August
31, 1985 (see Procedure II, Step 2,
above). In addition, the commenter
objected to the use of one inflation
factor. The commenter indicated that
different areas and different hospitals
may experience difference rates of wage
and salary increases.

Response: The rates used to inflate
the wages and salaries reported in the
1984 wage index survey were 5.3 percent
for 1984, and 5.3 percent for 1985. These
rates were based on the Annual Rate of
Change for Average Hourly Earnings for
hospital workers (S.I.C. 806) published
by the Bureau of Labor Statistics.

With respect to our use of a single
inflation factor to bring all the wage
data to a common point in time, we had
serveral options at the time we begun
using the 1984 wage data to create a
wage index. One option was not to
apply any inflation factor at all. This
could have resulted in an index that did
not represent relative differences in
wages between areas due to the fact
that wages for many hospitals could
have been low simply because the data
were from an earlier period. On the
other hand, to reflect the impact of wage
inflation among hospitals most
accurately, we would have had to
require that all hospitals report their
gross wages and salaries, along with
paid hours, on a monthly basis so that
we would be able to track individual
hospital inflation rates. Such a system,
however, would be administratively
burdensome for both HCFA and the
hospital industry. Similarly, it would
also be burdensome to require all
hospitals to report the data for a
standard time period;-without regard to
hospital cost reporting periods.

Not only would these alternative
methods have been burdensome, but it
has not been demonstrated, beyond the
assertion of the commenter, that using a
single national inflation factor would in
fact lead to significant inaccuracies in
the wage data and in the index values.
We believe that our use of a single
inflation factor represents a reasonable
course of action given the alternatives
discussed above.

Comment: We received comments on
blending the 1982 and 1984 HCFA wage
indexes from several commenters. Some
commenters agreed that we should
implement a blended rate to lessen the
impact of large changes in the index
values for some areas. However, one
commenter did not believe that such a
practice would be appropriate for more
then one year. Other commenters
recommended that the current wage
index be retained until a more current
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survey could be validated by hospitals
and a means of annually updating the
wage index established. All commenters
found the 1982 data preferable to the
1984 data for various reasons although
there were concerns about the age of the
1982 data. While recognizing that
blending would smooth out the
fluctuations that would result from
moving to an index based on 1984 data,
the commenters would prefer that we
continue to use the 1982 data until better
and more recent data are available.

Response: We have responded to the
criticism of the accuracy of the 1984
HCFA wage data above and believe that
we have taken all reasonable measures
to ensure the accuracy of the data. Since
we have established what we believe to
be a reliable wage index, based upon
the most recent data available, it is
appropriate to begin using the new wage
index. However, we do not believe that
it would be prudent on our part to
implement this change without
providing some mechanism for
protecting hospitals from abrupt
changes in their payment amounts. To
continue to use the 1982 wage index
until further validation of the 1984 data
can be accomplished, and a procedure
developed for annually updating the
wage index, would not be appropriate,
since we would not be using the most
recent data available for purposes of
computing the prospective payment
rates.

The principle of using the most recent
data available was firmly established by
Congress at the time the prospective
payment system was first instituted. In
addition, administrative law and judicial
rulings do not require that changes or
improvement to a system be perfect
before they are adopted; rather, the
criteria that should guide an agency's
deliberations is one of
"reasonableness," that is, has the
agency acted reasonably or taken a
reasonable approach in adopting such
changes or improvements. We believe
that we have met this standard both in
the development of the 1984 wage index
and the adoption of a blended wage
index for payment purposes.

IV. Inclusion of Puerto Rican Hospitals
in the Prospective Payment System

When section 1886(d) was added to
the Act by Pub. L. 98-21, all hospitals
located outside the 50 States and the
District of Columbia were excluded from
the prospective payment system and
thus have continued to be paid on the
basis of reasonable costs subject to the
rate-of-increase limits established by
section 1886(b) of the Act. However,
section 9304(a) of Pub. L. 99-509 added a
new section 1886(d)(9) to the Act to

include eligible Puerto Rico hospitals in
the prospective payment system
effective with discharges occurring on or
after October 1, 1987.

Section 1886(d)(9)(A) following (ii) of
the Act specifies that a hospital is
subject to the prospective payment
system if it is located in Puerto Rico and
otherwise would be subject to that
system if it were located in one of the 50
States. Although eligible Puerto Rico
hospitals are to be included in the
prospective payment system, there are
some special rules that apply to those
hospitals.

Section 1886(b)(9)(A) of the Act
specifies that the payment per discharge
under the prospective payment system
for hospitals in Puerto Rico is the sum
of-

. 75 percent of the Puerto Rico
discharge-weighted urban or rural
standardized rate.

* 25 percent of a national discharge-
weighted standardized rate.

We proposed to compute separate
urban and rural standardized payment
rates for Puerto Rico. For FY 1988,
section 1886(d)(9)(B)(i) of the Act
specifies that this computation is to be
done in the same manner we used to
compute the regional standardized rates
under section 1886(d)(2) of the Act,
except that the rate is to be based on the
Puerto Rico hospitals' target amounts
(as defined in section 1886(b)(3)(A) of
the Act) that were applicable for cost
reporting periods beginning on or after
October 1, 1986, updated to the midpoint
of FY 1988 by prorating the applicable
percentage increase (that is, the
percentage increase in the market
basket index minus 2.0 percentage
points). Under section 1886(d)(9)(A)(ii)
of the Act, the national standardized
rate that makes up 25 percent of the
payment rate for Puerto Rico hospitals
consists of the discharge-weighted
average of the national rural
standardized amounts and the national
urban standardized amounts that are
used for paying all prospective payment
hospitals outside of Puerto Rico.

As required by section
1886(d)(9)(B)(vi) of the Act, the labor-
related portion of the Puerto Rico
standardized amount is adjusted by the
appropriate wage index value for the
area in which a Puerto Rico hospital is
located. We proposed to include Puerto
Rico in the HCFA wage index that is
used for all prospective payment
hospitals and to adjust the Puerto Rico
standardized amount for each area to
reflect the average wage level relative to
the national average wage.

For FY 1989 and subsequent fiscal
years, section 1886(d)(9)(C)(i) of the Act

specifies that the Puerto Rico
standardized amount is to be updated
by the applicable percentage increase
determined by the Secretary under
section 1886(e)(4) of the Act. Section
1886(e)(4) of the Act further specifies
that the update factor applied to Puerto
Rico hospitals must be the same as the
update factor applied to prospective
payment hospitals located in the 50
States and the District of Columbia.

Section 1886(d)(9](D) of the Act
specifies that the following provisions of
section 1886(d)(5) of the Act concerning
additional payments to, or special
treatment of, prospective payment
hospitals also apply to prospective
payment hospitals in Puerto Rico:

* Section 1886(d)(5)(A) of the Act,
which requires that additional amounts
be paid for outlier cases.

e Section 1886(d)(5)(B) of the Act,
which requires that additional amounts
be paid for Indirect medical education
costs.

* Section 1886(d)(5)(c)(iii) of the Act,
which authorizes the Secretary to make
other exceptions and adjustments as the
Secretary deems appropriate.

* Section 1886(d}(5)(E) of the Act,
which permits payment on a reasonable
cost basis for anesthesia services
furnished in a hospital by a certified
registered nurse anesthetist (CRNA).

- Section 1886(d)(5)(F) of the Act,
which authorizes additional payment for
hospitals that serve a disproportionate
share of low-income patients.

The following provisions of section
1886(d)(5) of the Act do not apply to
prospective payment hospitals in Puerto
Rico:

* Special treatment of referral centers
(section 1886(d)(5)(C)(i) of the Act).

* Special treatment of sole community
hospitals (section 1886(d)(5)(C)(ii) of the
Act).

We proposed that the following types
of hospitals and hospital costs that
receive special treatment in the
prospective payment system under
section 1886(d)(5)(C)(iii) of the Act
would also receive special treatment if
located in Puerto Rico:

* Hospitals involved extensively in
treatment for and research on cancer
that meet the requirements of § 412.94.

" Christian Science Sanatoria.
" Hospitals that are located in urban

areas and that are reclassified as rural,
as described in § 412.104.

e Hospitals with a high percentage of
discharges for end-stage renal disease
patients, as described in § 412.104.

* Hospitals approved as renal
transplantation centers.

9 Hospitals in redesignated rural
counties that are surrounded on 95

Federal Register / Vol. 52,



33044 Federal Register / Vol. 52, No. 169 / Tuesday, September 1, 1987 I Rules and Re2ulations
percent of their perimeters by urban
counties, as described in § 412.63(b)(3).

We proposed to add a new Subpart K
to Part 412 to implement the special
rules that apply to prospective payment
hospitals located in Puerto Rico.
Conforming changes were also made in
§ § 412.23(f).

Section 1886(e)(1)(C) of the Act, as
added by section 9304(c) of Pub. L. 99-
509, requires that for discharges
occurring in FY 1988, the aggregate
payment to prospective payment
hospitals including those hospitals
located in Puerto Rico be equal to the
aggregate payment that would have
been made to those hospitals under
prior law; that is, the addition of
hospitals in Puerto Rico to the
prospective payment system must be
"budget neutral".

As explanation of the methodology
used to calculate the payment rates for
hospitals in Puerto Rico, as well as the
budget neutrality issue, is set forth in
sections III and IV of the addendum to
this final rule.

Comment: One commenter wanted to
know how the labor-:related and
nonlabor-related components of the
Puerto Rico standardized amounts were
determined. Another commenter
questioned whether the same labor and
nonlabor portions were used in
determining both the Puerto Rico
standardized amounts and the national
standardized amounts.

Response: As indicated in the
proposed rule (52 FR 22107), the labor
and nonlabor portions of the target
amounts were based on the labor and
nonlabor components of the hospital
market basket. The latest hospital
market basket components were
published in the September 3, 1986 final
rule (51 FR 31530). Based on these
market basket components, the labor
portion represents 74.39 percent of the
Puerto Rico target amounts and the
nonlabor portion is 25.61 percent. These
are the same portions that are used in
determining the national standardized
amounts.

The source of the second commenter's
confusion concerning the labor and
nonlabor portions reflects a
misunderstanding as to how the labor
and nonlabor portions are determined
for purposes of computing the
standardized amounts. The commenter
believes that a national average cost per
discharge (or, in Puerto Rico, target
amount per discharge) is first
determined, and that this overall
average is then split into labor and
nonlabor portions. However, in
actuality, each individual hospital's cost
per discharge (for hospitals outside
Puerto Rico) or target amount per

discharge (in the case of Puerto Rico) is
divided into labor and nonlabor portions
using the constant percentages
discussed above. Then, separate
national and regional averages are
computed for the labor portion, after the
standardization for different area wage
levels, and the nonlabor portion
respectively.

Comment: One commenter requested
that we publish the case-mix index
values for Puerto Rico hospitals that
were used to standardize the Puerto
Rico prospective payment rates. The
commenter noted that the Puerto Rico
hospital case-mix index values were not
included in table 3c of the June 10, 1987
proposed notice along with the case-mix
index values of all other prospective
payment hospitals.

Response: We note that the case-mix
index table published in the proposed
notice represents FY 1986 case-mix
index values and was published for the
sole purpose of identifying hospitals that
may qualify as rural referral centers.
Since the rural referral center provisions
does not apply to Puerto Rico hospitals,
their case-mix index values were not
published.

As indicated in the proposed rule (52
FR 22107), the case-mix index values
used to standardize the Puerto Rico
rates were from FY 1984. These data, as
well as all other data used to compute
the standardized amounts, are available
to the public upon request. Generally,
we have not published all data used to
compute prospective payment rates
because of the volume and magnitude of
the data.

Comment: One commenter stated that
the same cost outlier thresholds
applicable to prospective payment
hospitals located outside of Puerto Rico
are not appropriate for Puerto Rico
hospitals given the fact that hospital
costs are lower in Puerto Rico. This
commenter suggested that cost outlier
thresholds for Puerto Rico should be
based on actual Puerto Rico hospital
cost experience. However, another
commenter stated that Puerto Rico
hospitals have higher costs for some
items than do other hospitals and that,
therefore, they should receive a cost-of-
living adjustment similar to the
adjustment for hospitals in Alaska and
Hawaii.

Response: Section 1886(d)(9)(D) of the
Act (as added by section 9304 of Pub. L.
99-509) specifies that certain provisions
(including outlier payments but not a
cost-of-living adjustment) applicable to
subsection (d) hospitals "shall apply to
subsection (d) Puerto Rico hospitals
* * * in the same manner and to the
extent as they apply to subsection (d)
hospitals * * *." Therefore, we are

using the-same day and cost outlier
thresholds for Puerto Rico hospitals and
all other hospitals. However, when
determining whether a case qualifies as
a cost outlier, the threshold amount is
adjusted by the hospital's wage index
value. In effect, this results in the outlier
formula taking into account the specific
cost experience of the hospital.

We note that, under current outlier
policy, which we will not be revising as
a part of this final rule (see section V.B.
of this preamble), the preponderance of
outlier cases will be paid as day
outliers, thus reducing the impact of
using uniform cost outlier thresholds.
Further, we note that there are also
differences in hospital costs among
different regions located outside of
Puerto Rico, but that different outlier
thresholds were never provided in
recognition of these differences.

Finally, we note the commenter's
justification in support of the
commenter's position that Congress
recognized Puerto Rico's special cost
situation by providing unique
standardized rates for Puerto Rico.
However, Congress also incorporated
features that are identical to the features
applicable to the prospective payment
system for all hospitals outside of Puerto
Rico. In fact, Congress provided that
Puerto Rico hospitals will be entitled to
additional payments for the indirect
costs of medical education and as
disproportionate share hospitals, even
though the formulas for computing these
adjustments would be different (and
perhaps result in lower adjustments) if
they were based solely on Puerto Rico
data and circumstances.

For these reasons, and in view of the
disagreement among the commenters as
to whether Puerto Rico hospitals have
higher or lower costs, we are not
adopting at this time the suggestion that
we develop outlier thresholds specific to
Puerto Rico.

Comment: One commenter expressed
concern that we have not appropriately
identified all hospitals in Puerto Rico
that qualify for a disproportionate share
adjustment. The commenter also
indicated that several hospitals in
Puerto Rico would qualify for a
disproportionate share adjustment
under § 412.106(b)(2) because they
receive at least 30 percent of their
inpatient revenue from the
Commonwealth government for the care
of indigent patients.

Response: We should point out that
the data we used to standardize the
Puerto Rico payment amounts to reflect
the disproportionate share adjustment
were based on FY 1984 cost report data
as well as Medicaid data supplied by
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the Department of Health in Puerto Rico.
These data were used solely for the
purpose of adjusting the Puerto Rico
rates. The determination of whether a
hospital is entitled to receive additional
payments as a disproportionate share
hospital is made by the fiscal
intermediary based on the latest data
available.

The determination of whether a
hospital would qualify for a
disproportionate share adjustment
under § 412.106(b)(2) would be made
following the end of the hospital's cost
reporting period, at which time the
hospital will have the opportunity to
apply for an adjustment under the
provision on revenue from State and
local governments for indigent care.
Since we have no data concerning
which hospitals would qualify for a
disproportionate share adjustment
under this provision, no adjustments
were made to the Puerto Rico rates to
reflect payments under this provision.
However, any hospital that can
demonstrate to its intermediary that it
does, in fact, qualify for this adjustment,
will receive disproportionate share
adjustments as appropriate.

Comment: One commenter requested
that hospitals in Puerto Rico be allowed
to appeal their rate-of-increase target
amounts used to compute the Puerto
Rico standardized amounts. The
commenter contends that prospective
payment hospitals outside of Puerto
Rico were permitted to appeal their base
period costs upon entering the
prospective payment system and,
therefore, hospitals in Puerto Rico
should be afforded the same opportunity
to challenge their target amounts.

Response: The circumstances under
which hospitals in the fifty States and
the District of Columbia were afforded
the opportunity to provide additional
cost report data involved the
computation of the hospital-specific
portion of the prospective payment rates
during the transition period to a fully
Federal rate. However, since there is no
transition period provided under the law
for Puerto Rico hospitals under the
prospective payment system, hospitals
in Puerto Rico will not have a hospital-
specific portion in their prospective
payment rate, but rather will be paid
using fully Federal standardized
payment amounts (that is, 75 percent
Puerto Rico Federal rate and 25 percent
national Federal rate). We should point
out that at the time the target amounts
were computed, hospitals in Puerto Rico
also had the opportunity to appeal their
base period cost report data used to
compute the target amounts.

The Federal standardized payment
amounts for prospective payment

hospitals outside of Puerto Rico were
computed using 1981 unaudited cost
report data. These data represented the
latest cost data available to us at the
time the initial standardized rates were
computed. Hospitals were not given the
opportunity to submit additional data
for these 1981 cost reports. Likewise, the
rate-of-increase target amounts we used
to compute the Puerto Rico standardized
amounts were the latest available to us
at the time. While target rates for
particular years may be revised under
existing regulations for purposes of
determining the amounts of payment for
those years under the reasonable cost
reimbursement principles, to permit
their revision to affect the Puerto Rico
standardized amounts would, in effect,
defeat Congress' intention that the
standardized amounts be prospectively
determined based on the best data
available.

As we stated in the proposed rule, if
we were to allow constant revision of
the Puerto Rico standardized amounts
based on changes to the hospitals' target
rates, we would create continuing
uncertainty as to what the prospective
rates are. Also, for years after FY 1988,
section 1886(d)(9)(C)(i) of the Act
requires that the previous year's Puerto
Rico standardized amounts be updated
by the applicable percentage increase
determined for the prospective payment
system. We do not believe that Congress
contemplated changes in those amounts
because of revisions in the data base.

Furthermore, revising the Puerto Rico
standardized amounts to take into
account revisions in target rates would
be contrary to our policy that we not
make changes to the standardized
amounts because of changes to the data
base used to calculate the standardized
amounts. We believe our policy is in
accordance with congressional intent to
use the best data available. We note
that we did not revise the original
prospective payment standardized
amounts that were effective October 1,
1983 to take into account revisions in the
data that were used to calculate those
amounts (that is, cost reports for
reporting periods ending in calendar
year 1981). Therefore, we would allow
revisions in the target rates for
individual cost reporting periods subject
to the rate-of-increase limits under the
current regulations for purposes of
determining payment for those periods.
However, these revisions would have no
impact on the data used for the
computation of the Puerto Rico
standardized amounts.

V. Other Decisions and Changes to the
Regulations

A. Review of DRG Assignments
(§§ 412.60 and 466.70)

We have encountered situations in
which a hospital that submits a claim to
Medicare for payment later attempts to
resubmit the claim based on additional
information that would place the case in
a higher-weighted DRG. Some
corrections of billing information are
warranted if, for example, the hospital
omitted critical documentation or
misread the medical record. We believe
that it is appropriate to allow a hospital
a reasonable period of time in which to
correct its own error by submitting
additional or corrected information on
an adjustment bill. Nevertheless, as in
the case of any business transaction, we
do not believe it is appropriate for the
billing party to revise a claim long after
the original claim is submitted and paid.

Allowing hospitals an extended
period of time to discover errors and to
resubmit bills is contrary to good
business practice. A workable
prospective payment system would not
exist if the fiscal intermediaries are
constantly processing recoded claims
based upon the same documentation or
if bills lack finality because they are
forever subject to revision.

Therefore, effective April 23, 1984, we
established an informal review
mechanism through administrative
directive by issuing changes to the
following manuals:

9 Hospital Manual (HCFA Pub. 10),
section 287.5, transmittal number 382.

* Medicare Intermediary Manual
(HCFA Pub. 13-3), section 3798,
transmittal number 1109.

These issuances specified that a
hospital has 60 days after the date of an
initial DRG assignment to a claim to
request review. The hospital may submit
additional information as a part of its
request. The fiscal intermediary reviews
the data and adjusts the DRG if
appropriate.

As part of the PRO's review
responsibility, the initial PRO contract
cycle provided for review of hospital
requests for DRG claims adjustments
submitted after the initial claim had
been filed. This review applied only if
the intermediary's review resulted in the
assignment of a higher-weighted DRG
and the PRO had not previously
reviewed the case in question. Because
these claims adjustments were
considered to represent a high risk of
DRG manipulation, 100 percent of these
cases were reviewed postpayment. The
PRO not only determines if the request
for coding changes is appropriate, but
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also conducts full PRO review of the
case if this review was not performed
previously. The PROs collected data on
the frequency with which hospitals
submitted erroneous requests for DRG
claim adjustments. Identification by the
PRO of a pattern of inappropriate coding
adjustments required corrective actions.
The second PRO contract cycle effective
July 1, 1986, required that this review be
conducted on a prepayment basis.

We proposed to include the provisions
of the manual instructions concerning
hospitals' requests for review of DRG
assignments in the regulations. We
proposed to review § 412.60 to specify
that a hospital has 60 days to request a
review by the intermediary of a DRG
assignment and to describe how that
review is conducted. In addition, we
proposed to revise § 466.70 to provide
that a PRO must review every case in
which a higher-weighted DRG is
assigned to a discharge as a result of the
intermediary's review.

Comment: A number of commenters
were not in favor of the proposal to
codify the 60-day limitation on submittal
of requests for review of the DRG
initially assigned to a claim by the fiscal
intermediary. More specifically, most
commenters'opposed the imposition of
any limitation on the time allowed for a
hospital to submit revised or corrected
coding information to the fiscal
intermediary for purposes of obtaining a
more accurate DRG assignment. They
believe that it is unnecessary to set a
time limit because hospitals already
have clear incentives to request
promptly correction of DRG assignments
that lead to inappropriately low
payments; and conversely, the Medicare
program is not harmed but actually
benefits financially from any delay in
hospitals' requesting corrections. Their
complaint was that a time limit would
only penalize those hospitals that,
because of circumstances beyond their
reasonable control, cannot always
identify and prepare corrections within
60 days.

The commenters were concerned that
the 60-day limitation will prevent
hospitals from conducting their own
review in order to identify incorrect or
inadequate coding. Many commenters
believe that hospitals should have the
right to correct any coding mistake
discovered on any bill processed by the
fiscal intermediary in the last 90 to 180
days.

Response: We believe that the fact
that the majority of the commenters are
apparently unaware of the fact that the
60-day limitation on submittal of revised
or corrected codings has been our stated
policy since April 23, 1984, justifies our
decision to include both the review by

the fiscal intermediary and the review
by the PRO in the regulations. Initially,
requests for corrections of coding were
processed as adjustment bills under
procedures that were established prior
to the implementation of the prospective
payment system. As more hospitals
became subject to that system, the
hospitals became aware of the
importance of correct coding. Hospitals
came to appreciate that some cases
could have been coded more
advantageously under allowable
International Classification of
Diseases--gth Edition--Clinical
Modification (ICD-9-CM) protocols.
(The coding system of the ICD-9-CM is
the one on which DRG assignments are
based.)

The60-day limitation was included in
manual instructions to provide a
reasonable control on the volume of-
corrections that would have to be
processed. Since the manual issuances
specified that hospitals could present
additional information to the fiscal
intermediary in the form of corrected
coding, we expected that requests for
review of DRG assignments might
largely consist of corrections that would
result in the assignment of a higher-
weighted DRG (that is, that it might
result in "upcoding"). However,
corrections resulting in higher-weighted
DRGs were made subject to PRO review
(if not previously reviewed) to guarantee
that the new coding was appropriate in
view of the medical record of the case.9

We agree that hospitals should have a
reasonable amount of time to correct
errors. However, we are concerned
about a review process that, while
ostensibly having as its goal only
complete and accurate coding, generally
results in greater numbers of higher-
weighted DRGs as opposed to equal
numbers of higher and lower-weighted
DRGs. Setting a time limit on revision of
a claim serves the dual purpose of
providing hospitals a reasonable period
of time to correct errors and of ensuring
that claims are considered final for
payment purposes on an ongoing basis.

Comment: Commenters believe that
PRO review of those cases resulting in
assignment in a higher-weighted DRG
provides adequate controls to ensure
that payment of DRGs is not
manipulated due to rebilled claims and
that therefore a 60-day limit on
requesting corrections is not necessary.

Response: Even assuming that the
PRO review were adequate to prevent
manipulation, as noted above, the 60-
day limit also serves to provide a
reasonable control on the volume of
corrections that would have to be
processed.

Comment: One commenter agreed that
allowing hospitals or HCFA an extended
period of time to discover errors and
resubmit bills contradicts good business
practice. However, the commenter
suggested that a 90-day limit would be
more realistic and would permit
hospitals to include corrected bills in
their cost reports, which are due 90 days
after the close of the cost reporting
period. Another commenter believes
that it is inappropriate to compare
Medicare claims with common business
practice because the prospective
payment system does not base
payments on fee-for-service, as do most
businesses, but on a complicated coding
system. The commenter suggested that a
period of 180 days to submit changes
would allow prudent hospitals time to
use their audit and review procedures to
discover errors. The need for this time
was linked to the high potential-for
errors in coding due to ongoing changes
in the ICD-9-CM and high turnover in
medical records personnel. The need to
obtain physician attestation on bills was
also cited.

Response: We appreciate the support
of the first commenter in our goal of
maintaining a current, reliable billing
process. We believe that a 60-day
limitation, beginning with the date of the
fiscal intermediary's payment
notification, is a sufficient amount of
time in which to uncover errors in
coding. Although it is true that the ICD-
9-CM coding process is complicated and
subject to ongoing changes, we believe
that the combined efforts of the
American Medical Records Association,
the American Hospital Association,
National Center for Health Statistics,
and HCFA have provided an invaluable
resource for medical records personnel
in resolving coding questions.

Since the physician attestation must
be obtained prior to submission of the
bill to the fiscal intermediary, the need
to obtain attestations should not affect
resubmission of claims involving coding
errors. Revised attestations are only
needed when diagnoses or procedures in
the original attestation must be changed.

Comment: Several commenters argued
that the 60-day limitation was especially
unfair because the fiscal intermediaries
and PROs have no time limitations on
the adjustment or review of claims.
Commenters also recommended that
PROs and fiscal intermediaries should
be given more specific instructions
concerning the review of claims, and
that hospitals should have a method of
recourse if the request for a change in
DRG is denied.

Response: We believe that the
commenters' concerns could have been
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partially allayed with a more complete
description in the proposed rule of the
existing instructions to the fiscal
intermediary and PROs. We assumed
that this was an area already widely
understood by a substantial number of
hospitals, and we cited only the
references in the manual that impose the
60-day limitation rather than describing
the procedure in detail. (See 52 FR
22089.) The instructions for fiscal
intermediaries on processing adjustment
bills can be found in section 3816.1 of
the Part A Intermediary Manual (HCFA
Pub. 13-3). Prior to implementation of
the prospective .payment system, and for
some time thereafter, the number of
hospital-initiated adjustment bills under
the provisions of section 3816.1 was very
low, accounting for a small percentage
of the fiscal intermediaries' processing
time. By March 1984, a number of
hospitals were submitting adjustment
bills with corrected coding, creating an
unaccustomed workload. Our estimate
of the potential increase in this
workload led us to impose a 60-day
limitation on those claims submitted for
DRG adjustment. Since claims had
already been paid, these bills and
subsequent submittals under the 60-day
rule have been given a relatively low
priority for processing.

We appreciate the comments pointing
out the potential processing lag at the
fiscal intermediary level. We will
continue to measure the actual impact of
these adjustment bills and will evaluate
the need to monitor fiscal intermediary
performance in this area.

PROs, on the other hand, have specific
instructions and processing deadlines
both in their contracts with HCFA and
in the instructions outlining this review
and they are reviewed by the regional
office to ensure compliance with these
requirements. (See the PRO Manual
(HCFA Pub. 19), sections 2003, 2004, and
2050.4E.) All medical review activities
included in section 2050 of the PRO
manual must be instituted (that is, cases
identified and records requested) within
15 calendar days of the receipt of the
intermediary data.

The review of the case must be
completed within 15 calendar days of
the receipt of the medical record. Under
section 2050.4E of Pub. 19, in order to
complete the review of a revised DRG,
the PRO must be supplied with the
following information from the hospital:

" The initial codes submitted.
• The codes submitted for

adjustments.
# A statement explaining why the

original codes were submitted
incorrectly.

o A copy of the medical record.

- If coding changes were based on
newly acquired clinical information, a
copy of such information (for example,
an autopsy report).

We will continue to monitor the
processing of hospital requests for DRG
adjustment to determine whether the
omissions and errors made by coding
personnel justifies additional training
efforts by the ICD-9-CM Coordination
and Maintenance Committee. Although
the processing of these bills by fiscal
intermediaries will continue to have a
lower priority than initial payment
processing and coordination, we will
monitor .the number of these requests to
determine if there is a substantial
adverse impact of the procedure on the
overall Medicare payment to any one
hospital or any group of hospitals and
make any necessary adjustments.

A hospital that receives an
unfavorable decision on its request for
review of DRG assignment may appeal
that decision under the provisions of 42
CFR Part 405, Subpart R.

B. Increase in the Prospective Payment
Rates and Rate-of-Increase Limits
(§§ 412.63, 412.73, and 413.40)

Section 9302(a)(1) of Pub. L. 99-509
amended section 1886(b)(3)(i](i)([l) of
the Act to provide that the applicable
percentage increase for FY 1987 is 1.15
percent and for FY 1988 is the market
basket percentage increase minus 2.0
percentage points. (We note that the
Congress is considering modifying the
applicable percentage increase for FY
1988, so that the market basket change
minus 2.0 percentage points may not be
the final update factor.) A final rule
published in the Federal Register (52 FR
42229) on November 24, 1986 amended
§ § 412.63, 412.73, and 413.40 to
implement the changes applicable to FY
1987. We proposed to amend those same
sections to implement the provisions of
section 1886(b)(3)(B)(i)(II) of the Act
applicable to FY 1988. We received no
comments on this proposal.

C. Payment for Outlier Cases (§§ 412,82
and 412.84)

Section 1886(d)(5)(A} of the Act
requires that, in addition to the basic
prospective payment rates, payments
must be made to hospitals for atypical
cases known as "outliers". These are
cases that have either an extremely long
length of stay or extraordinarily high
costs when compared to the other
discharges classified in the same DRG.

Section 1886(d)(5)(A)(iii) of the Act
specifies that the outlier payments
should approximate the marginal cost of
care beyond the outlier threshold. In the
September 1, 1983 interim final rule, we
established the ratio of marginal cost to

average cost at 60 percent (48 FR 39776).
Therefore, the regulations (§§ 412.82 and
412.84) currently provide that the
marginal cost of outlier cases is based
on a 60 percent factor.

For day outliers, an additional per
diem payment is made for each covered
day of care beyond the threshold. The
per diem payment is based on 60
percent of the average per diem Federal
rate for the DRG, which is calculated by
dividing the wage-adjusted Federal rate
for the DRG by the geometric mean
length of stay for that DRG. During the
transition period (cost reporting periods
beginning on or after October 1, 1983
and before October 1, 1987), this amount
is multiplied by the applicable Federal
blend percentage. Starting with cost
reporting periods beginning on or after
October 1, 1987, the Federal portion is
100 percent of the payment rate.

For cost outliers, the additional
payment is based on 60 percent of the
difference between the hospital's
adjusted charges for the discharge and
the outlier threshold. We determine the
cost of the discharge based on 66
percent of the billed charges for covered
services. The cost is further adjusted to
exclude an estimate of indirect medical
education costs and payments for
hospitals that serve a disproportionate
share of low-income patients. As with
day outliers, the resulting amount is then
multiplied by the applicable Federal
portion of the blend.

Our analysis indicates that while our
payment policy for outliers effectively
reduces the risk faced by hospitals in
treating cases that are outside the
normal range of cases in terms of care or
costliness, additional compensation
would be justified for the most
expensive case, particularly those long-
stay cases with extremely high costs. On
the other hand, some cases that qualify
for additional payment as day outliers
are not extraordinarily costly. Therefore,
we proposed to make two changes to the
outlier regulations.

We currently pay even the most
expensive day outliers at a per diem
amount that is based on the average.
payment for all discharges assigned to
that DRG. For some of the cases that
currently qualify as day outliers (and
therefore cannot be cost outliers), the
per diem rate paid for those cases does
not adequately compensate the hospital
for its costs. This is especially true in
day outlier cases with extremely high
costs (for example, severe burn cases)
for which the daily costs vastly exceed
the day outlier per diem and for which
that daily difference is multiplied by a
long length of stay. Thus, we proposed
that if a day outlier case also meets the
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cost outlier criteria, we would pay the
case using the cost outlier methodology.
Day outliers that do not meet the cost
outlier criteria would continue to be
paid on the basis of a per diem rate.

We also reexamined the 60 percent
marginal cost factor used in calculating
the payment for outlier cases. Evidence
from recent research indicates that a
higher marginal cost factor would result
in more appropriate payments for the
most expensive cases by more
effectively reducing the financial risk to
hospitals that is associated with these
cases. In particular, we note that the
estimated loss per case is higher for cost
outliers than for day outliers. When day
outliers are separated into two
categories-those exceeding the day
outlier threshold but not the cost outlier,
and those exceeding both the day and
the cost outlier thresholds-the
estimated loss per case for the more
expensive day outliers (those also
exceeding the cost threshold)
substantially exceeds that for the less
expensive day outliers (those that do not
exceed the cost threshold).

This finding that the financial risk
associated with outlier cases varies
substantially with whether the case is
long stay only or exceeds the cost
threshold suggests that the marginal cost
factor we are using for the most
expensive outliers (those that exceed
the cost outlier threshold) is too low.
Accordingly, for discharges occurring on
or after October 1, 1987, we proposed to
set payment for the most expensive
outlier cases (that is, all outlier cases
exceeding the cost outlier threshold) at
80 percent of adjusted charges beyond
the cost outlier threshold. Based on our
research to date, we believe that this
revised marginal factor would result in
more adequate compensation to
hospitals treating the most costly outlier
cases.

Comment: We received a number of
comments concerning our proposed
changes in the outlier payment policy.
While most commenters supported an
outlier policy that pays a higher fraction
of outlier payments for extremely costly
cases, many were concerned about the
impact of the proposed changes and
recommended that changes in the outlier
policy be delayed until further study can
be accomplished. The areas of particular
concern were the continued use of
national cost-to-charge ratios to pay
cost outliers as well as the negative
impact of the proposed outlier policy on
certain groups of hospitals, such as
teaching and small rural hospitals.

Response: Given the concerns
expressed by commenters, we have
decided to delay implementation of any
changes to the outlier policy. We are

continuing our research concerning the
impact of using national ratios in
computing cost outlier payments.
Preliminary studies conducted since the
publication of the proposed rule indicate
that, in general, hospitals that have large
profits per case under the basic rates
have lower cost-to-charge ratios than do
hospitals that have smaller profits per
case under the basic rates. This means
that the use of the national cost-to-
charge ratio results in a transfer of
payments to hospitals that are doing
very well from hospitals that are doing
less well.

While the use of hospital-specific
cost-to-charge ratios may be more
accurate for purposes of computing cost
outlier payments, there are a number of
significant administrative and data
problems associated with using these
ratios. For example, estimating future
outlier payments in order to establish
appropriate outlier thresholds becomes
more of a problem, since hospital
specific cost-to-charge ratios used in the
estimate would not be the same as those
used for actually paying outliers. In
addition, major changes in PRICER
software (the program used to calculate
each hospital's payment per discharge)
and the Medicare cost report would be
necessary in order for cost-to-charge
ratios to be developed for payment
purposes.

Therefore, rather than implement an
outlier policy that would place greater
emphasis on the cost outlier payment
methodology, which could unfairly
disadvantage certain hospitals, we have
decided to continue with the current
outlier policy until we can complete our
analysis.

In addition, in response to the
commenters' request, and as part of our
ongoing analyses of outlier payments,
we are continuing to look at the
distribution of charges and costs by
DRG and type of hospital.

Comment: A few commenters
recommended that the outlier pool be
increased from five percent to six
percent, the maximum allowed under
section 1886(d)(5)(A)(iv) of the Act.

Response: Since we did not propose to
make any change to the aggregate
outlier reduction, we believe it is
inappropriate to make such a
substantial change at this time without
benefit of public comment. Also, since
we are continuing, in response to
comments, to study which changes
might be desirable in outlier payment
methodology, rather than implementing
our proposed changes for FY 1988, we
believe it would be inappropriate to
make any changes in the outlier pool
until that analysis is completed.

Comments: A few commenters
pointed out that outlier payments have
consistently fallen short of the outlier
reserve and that we have failed to
publish data on the amount of outlier
payments made since the prospective
payment system began. Commenters
also stated that we should pay any
outlier underpayments from prior
prospective payment fiscal years.

Response: We responded to similar
comments in the September 3, 1986 final
rule (52 FR 31525). In addition, in the
Department's report "DRG Refinement:
Outliers, Severity of Illness and
Intensity of Care," which was submitted
to Congress on June 12, 1987, we
presented updated outlier payment data
for FY 1984 that indicated that actual
payments for outliers were about 1.1
percent of total prospective payments,
or 53 percent of the 2.1 percent target
(5.7 percent of the Federal portion of
prospective payments).

The shortfall in outlier payments for
the first year of the prospective payment
system was due mainly to the fact that
we did not anticipate the steep decline
in average length of stay that occurred.
As with all other aspects of the system,
we used the most recent data available
at the time to estimate outlier payments
in establishing thresholds. Outlier
thresholds in subsequent years were
adjusted to reflect the observed decline
in length of stay. However, due to a
continued decline in length of stay,
preliminary outlier payment data for FY
1985 indicate that outlier payments may
fall short of the 2.5 percent target for FY
1985 (based .on 50 percent Federal
portion). We expect the shortfall in FY
1985 to be less than in the first year
since thresholds were based on data
that included prospective payment
experience. As the prospective payment
transition period progresses and
changes in hospital operations stabilize
[as is evidenced by the latest length of
stay and case-mix data), we expect that
outlier payments will be closer to target.

As required by the law, we estimate,
using the most recent data available,
what the level of the outlier thresholds
must be in order to yield the proper total
amount of outlier payments. This is
inherently a prospective process and the
resulting estimate may be determined to
be inaccurate based on later data.
However, payment of additional outlier
monies based on retrospective
adjustments to the thresholds would not
be appropriate. Had our original
estimates been made to favor hospitals,
we would not have later recouped any
amounts paid over and above what was
set aside in the outlier pool. We note
that we do not recoup any part of

33048 Federal Register / Vol. 52, No. 169 / Tuesday, September 1, 1987 / Rules and Regulations



Federal Register / Vol. 52, No. 169 / Tuesday, September 1, 1987 / Rules and Regulations 33049

payments already made due to
subsequent data that indicate upcoding
or overstatement of rates.

Comment: Some commenters objected
to the fact that in computing the amount
of costs for outlier payments, we
standardize for indirect medical
education and disproportionate share
adjustments, which results in reduced
outlier payments for teaching and
disproportionate share hospitals.

Response: We believe that in
computing the amount of the cost outlier
payment it is appropriate to standardize
costs for the indirect medical education
and disproportionate share adjustments.
This is because the outlier thresholds
represent standardized costs. Since
teaching and disproportionate share
hospitals generally incur higher costs
(and charges) for treating the same
cases as nonteaching and
nondisproportionate share hospitals, it
is appropriate to adjust costs to account
for these higher costs before applying
the standard outlier threshold. The
indirect medical education and
disproportionate share adjustments are
then appropriately added to the amount
of the cost outlier payment.

D. Payments to Sole Community
Hospitals (§ 412.92)

Section .1886(d)(5)(C)(ii) of the Act
requires that the special needs of sole
community hospitals (SCHs) be taken
into account under the prospective
payment system. The statute specifies a
special payment formula for hospitals so
classified and further provides for
additional payment to SCHs
experiencing a significant volume
decrease (that is, more than a five
percent decrease in total discharges of
inpatients) because of circumstances
beyond their control. The statute defines
SCHs as those hospitals that, by reason
of factors such as isolated location,
weather conditions, travel conditions, or
absence of other hospitals (as
determined by the Secretary), are the
sole source of inpatient hospital services
reasonably available to Medicare
beneficiaries in a geographic area.
Regulations governing the special
treatment of SCHs under the prospective
payment system are set forth in § 412.92.

Currently, § 412.92(e) provides that an
SCH is eligible for a payment
adjustment in any cost reporting period
if it experiences more than a five
percent decrease in its total discharges
for inpatients as compared to its
immediately preceeding cost reporting
period. To qualify for a payment
adjustment, an SCH must submit
documentation demonstrating the size of
the decrease and the resulting effect on
per discharge costs, and show that the

decrease is due to extraordinary
circumstances beyond the hospital's
control, such as strikes, fires, floods,
earthquakes, inability to recruit
essential physician staff, or unusually
prolonged severe weather conditions.

We determine on a case-by-case basis
whether an adjustment will be granted
and the amount of that adjustment. As
specified in § 412.92(e)(3), a per dicharge
payment adjustment, including at least
an amount reflecting the reasonable cost
of maintaining the hospital's necessary
core staff and services, is determined
based on the individual hospital's needs
and circumstances, the hospital's fixed
and semi-fixed costs not paid on a
reasonable cost basis, and the length of
time the hospital has experienced a
decrease in utilization.

Based on our experience with this
provision and the applications we have
received from SCHs for a volume
adjustment, we believe that it is
appropriate at this time to clarify the
requlations at § 412.92(e). Section
1886(d)(5)(C](ii) of the Act provides that
if an SCH experiences a decrease of
more than five percent in its total
number of inpatient cases due to
circumstances beyond its control, * 

the Secretary shall provide for such
adjustment to the payment amounts
under this subsection * * * as may be
necessary to fully compensate the
hospital for the fixed costs it incurs in
the period in providing inpatient
hospital services, including the
reasonable cost of maintaining
necessary core staff and services." We
believe that this language makes it clear
that a hospital that has continued to
receive payments under the prospective
payment system that are greater than its
inpatient operating costs, even though
there has been a decline in occupancy,
is not entitled to receive a payment
adjustment. Hospitals that receive
payments that are greater than the
hospitals' Medicare inpatient operating
costs have been "fully compensated" for
those costs by the prospective payment
system. Consequently, we believe that
no further adjustment should be granted
to these hospitals. Therefore, we
proposed to revise § 412.92(e)(3) to make
it clear that any adjustment amounts
granted to SCHs for a volume decrease
may not exceed the difference between
the hospital's Medicare inpatient
operating costs and total payments
made under the prospective payment
system, including outlier payments and
indirect medical education payments.

We also proposed to revise
§ 412.92(e}(2)(ii), which currently
requires that, in order to receive a
volume adjustment, the decline in the
hospital's total discharges must be due

to extraordinary circumstances beyond
the hospital's control. Section
1886(d)(5)(C)(ii) of the Act requires only
that "circumstances" be beyond the
hospital's control. Therefore, effective
with cost reporting periods beginning on
or after October 1, 1987, we proposed to
delete the word "extraordinary" from
the regulations.

We did not receive any comments
specific to our proposals for SCHs
although one commenter suppported our
interpretation of the law concerning the
appropriateness of not paying an
adjustment for volume declines in those
cases in which the hospital's Medicare
payment is greater than its inpatient
operating costs. We note, however, that
we received several comments urging
changes in the criteria under which
hospitals qualify as SCHs, the process
for applying for SCH status, and the
SCH payment methodolgy. Because
these comments did not address matters
presented in the proposed rule, it is not
necessary that we respond to them in
this final rule.

E. Referral Centers (§ 412.96)

1. Case-mix index

Section 412.96(c)(1) provides that
HCFA will establish updated national
and regional case-mix index values in
each year's annual notice of prospective
payment rates for purposes of
determining referral center status. In
determining the national and regional
case-mix index values, we followed the
same methodology we used in the
November 24, 1986 final rule, as set forth
in regulations at § 412.96(c)(1}{ii).
Therefore, the national case-mix index
value is the median case-mix index
value of all urban hospitals nationwide
and the regional values are the median
values of urban hospitals within each
census region excluding those with
approved teaching programs (that is,
those hospitals receiving indirect
medical education payments as
provided in § 412.118).

Based on bills posted to HCFA's
records through February 1987 for
discharges occurring during FY 1986, we
proposed that to qualify for or to retain
rural referral center status for cost
reporting periods beginning on or after
October 1, 1987, a hospital's case-mix
index value for FY 1986 would have to
be at least-

* 1.1594; or
* Equal to the median case-mix index

value for urban hospitals (excluding
hospitals with approved teaching
programs as identified in § 412.118)
calculated by HCFA for the census
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region in which the hospital is located
as indicated in the table below.

Region Case-mixindex value

1 ..................................................... 1.1263
2 ..................................................... 1.1136
3 ..................................................... 1.1354
4 .................................................... 1.1195
5 ...................................................... 1.0978
6 ...................................................... 1.1492
7 ..................................................... . 1.1480
8 ...................................................... 1.1900
9 ...................................................... 1.1755

Based on the latest data available
(discharges through June 1987), the final
national case-mix index value is 1.1572
and the median case-mix index values
by region are set forth in the table
below.

Region Case-mixindex value

1 ...................................................... 1.126 1
2 ...................................................... 1.102 1
3 ...................................................... 1.1355
4 ...................................................... 1.1224
5 ...................................................... 1.09 12
6 ..................................................... 1.1450
7 ...................................................... 1.1442
8 ...................................................... 1.1733
9 ...................................................... 1.1737

We also proposed to amend
§ 412.96(c)(1) to state current policy that
the case-mix index used to determine
whether a hospital qualifies as a rural
referral center is the case-mix index as
calculated by HCFA from hospital
billing records for Medicare discharges
processed by the fiscal intermediary and
submitted to HCFA's central office. This
policy ensures consistency between the
national and regional case-mix index
standards and the case-mix index
values used to determine qualification of
a hospital as a rural referral center in
that all case-mix index values are
derived from hospitals' Medicare
prospective payment bills.

For the benefit of hospitals seeking to
qualify as referral centers or those
wishing to know how their case-mix
index value compares to the criteria, we
are publishing the FY 1986 case-mix
index values in Table 3c of section VI of
the addendum to this rule. In keeping
with our policy on discharges,-these
case-mix index values are computed
based on all Medicare patient
discharges subject to DRG-based
payment. The resulting case-mix index
values are based on bills received in
HCFA through June 1987.

2. Discharges

Section 412.96(c)(2)(i) provides that
HCFA will set forth the national and
regional numbers of discharges for
purposes of determining referral center
status in each year's annual notice of
prospective payment rates. As specified
in section 1886(d)(5)(C)(i)(II) of the Act,
the national standard is set at 5,000
discharges. However, we proposed to
update the regional standard based on
discharges for urban hospitals during
the second year of the prospective
payment system (that is, October 1, 1984
through September 30, 1985), which is
the latest year for which we have
complete discharge data available.

Therefore, we proposed that to qualify
for or to retain rural referral center
status for cost reporting periods
beginning on or after October 1, 1987, in
addition to meeting other criteria, a
hospital's number of discharges for its
cost reporting period that began during
FY 1986 would have to be at least-

* 5,000; or
* Equal to the median number of

discharges for urban hospitals in the
census region in which the hospital is
located as indicated in the table below.

Number
Region ofdis-

charges

1 ............................................................. 6885
2 ............................................................. 7689
3 ............................................................. 6478
4 ............................................................. 7848
5 ............................................................. 6724
6; ............................................................ 5838
7 ........................... 4706
8 ............................................................. 7 15 7
9 ............................................................. 4666

Based on the latest discharge data
available, the final median number of
discharges by census region are set forth
in the table below.

Number
Region ofdis-

charges

1 ............................................................. 73 8 5
2 ............................................................. 8 192
3 ............................................................. 6 6 1 1
4 ............................................................. 8 17 1
5 ............................................................. 54 56
6 ............................................................. 5879
7 ............................................................. 4706
8 ............................................................. 6948
9 ............................................................. 1 4 7 4 2

We note that there are significant
differences between the proposed
median regional number of discharges
and the final numbers set forth above.
The final discharges are based on data
taken from the Health Insurance Cost
Report Information System (HCRIS).
The proposed median numbers were
derived from data available from 2717
urban hospitals received as of April 9,
1987; the final median numbers are
calculated using data from 2931 urban
hospitals received as of August 20, 1987.

3. Retention Criteria

In the August 31, 1984 final rule, we
stated that, once approved, a rural
referral center would retain its status for
three years, after which we would
review the hospital's status to determine
if the facility continued to meet the
criteria. Basically, we stated that if the
hospital met the criteria for two of the
three years for which it has received the
rural referral center adjustment, it would
continue to qualify for payment as a
rural referral center for another three-
year period.

Section 9302(d)(2) of Pub. L. 99-509
extended the initial-review period for
most rural referral centers by stating
that, if approved on the date the law
was enacted (October 21, 1986), a rural
referral center would retain that status
through its cost reporting period
beginning before October 1, 1989. Since
this would mean that the existing rural
referral centers would be approved for
varying lengths of time prior to their first
review, we solicited comments in the
proposed rule on what would be the
most equitable way to evaluate these
facilities for retention'purposes.

4. Change in Rate Paid to Rural Referral
Centers

The adjustment allowed for approved
rural referral centers is that they are
paid based on the urban, rather than
rural, prospective payment rate as
adjusted by the applicable DRG
weighting factor and the rural area wage
index. Section 1886(d)(5)(C)(i) of the Act
provides that hospitals with approved
teaching programs are not included in
determining the median case mix index
of urban hospitals within a census
region. We define "teaching" hospitals
as those hospitals receiving indirect
medical education payments as
provided in § 412,118.
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We proposed that these same
hospitals be excluded in determining the
urban standardized amount paid to
approved rural referral centers. We do
not believe it is equitable that hospitals
with approved teaching programs be
excluded from the median regional case
mix index calculations but be included
in the calculation of the urban
standardized amounts. In addition, our
own analyses of Medicare cost reports
from FY 1984 indicate that rural referral
centers' costs, regardless of the basis
upon which they qualify, are less than
those of the average urban hospital
when case mix, teaching status, and
wage differences are taken into account,
but greater than those of other rural
hospitals.

We determined that deletion of the
costs of urban hospitals with approved
teaching programs from the calculation
of the urban standardized amount would
lower the amount by three percent.
Therefore, instead of receiving payment
based on 100 percent of the urban
standardized amount, payment for
approved rural referral centers would be
based on 97 percent of the urban
standardized amount, adjusted by the
appropriate rural wage index. We
proposed to amend § 412.96 (d) and (e)
to implement these changes.

We received 60 letters commenting on
both our proposals for rural referral
centers and our current policy. One
comment concerned the discharge
criteria for osteopathic hospitals. Since
this issue was not presented in the
proposed rule, we have not responded to
it in this final rule.

Comments: One commenter expressed
concern regarding the process of
applying the case-mix index from a past
year without adjustment to determine
future qualification for rural referral
center status. The commenter stated
that it would be more equitable to use
past data to project criteria for future
qualification or retention of the rural
referral center adjustment.

Response: The method the commenter
is suggesting is the one we used initially
to establish the case-mix standards. We
revised that method in our final rule
published on September 3, 1986 because
we believe the current method is more
accurate and more equitable to
hospitals.

Under section 1886(d](5)(C)(ii] of the
Act, we are required to establish the
regional case-mix index standards using
the median case-mix index of typical
urban hospitals in each census region.
We have chosen to wait until the fiscal
year has ended and most claims have
been processed to determine these
medians. The case-mix index value of a
rural hospital seeking to acquire or to

retain rural referral center status is then
evaluated against these standards for
the same period. This necessarily
requires that the standards be
determined and published for a
retrospective period of time.

Basing criteria on what we believe the
median case-mix standards might be
could result in the disqualification of
some hospitals that are similar to typical
urban hospitals or result in the retention
of some hospitals that have fallen below
the standards. We found, in fact, that
the median standards, when based on
actual data, were lower than those we
had published based on projections.
This is demonstrated by the case-mix
index standards we published in the
September 3, 1986 final rule based on
actual data for FY 1985 versus those in
the September 3, 1985 final rule, which
had been projected for the same period.

Thus, while we recognize that
publishing standards based on data
from prior years presents some
difficulties for hospitals, we believe it is
the only feasible method to ensure that
rural hospitals are accurately and fairly
evaluated against actual data from
typical urban hospitals.

Comment: One commenter stated that
while the current criteria of case-mix
index, number of discharges, and
medical staff composition are valid
measures of a true rural referral center,
considering each of these criteria
individually results in some rural
hospitals not qualifying for the
adjustment; for example, a hospital that
has a case mix index slightly below the
minimum standard, but a number of
discharges above the requirement
together with a very high percentage of
medical specialists on its staff. The
commenter suggested that we create a
"Referral Index" formula that would use
the same criteria now in effect, but that
would be formulated as follows:

Case mix index value x number of
discharges + percentage of medical
staff specialists (50%) = Referral Index.

Response: We believe that this is an
interesting concept however, we note
that under such a concept it would be
possible for a hospital to qualify as a
rural referral center if it had a very low
case-mix index but a high number of
discharges or vice-versa.

We believe Congress intended that in
order to qualify as a rural referral
center, a hospital must demonstrate that
both its case-mix index value and its
number of discharges are comparable to
a typical urban hospital in the same
census region. Thus, although the
suggested Referral Index might provide
some relief to hospitals that narrowly
miss meeting one of the criteria, but
exceed the standards of one or both of

the other criteria, we believe minimum
standards would still have to be
imposed for each criterion.

In addition, as discussed above,
current law requires that the regional
criteria for both case mix index and
number of discharges be based on the
median of urban hospitals in the same
census region. Hence, we do not have
the authority to adjust the criteria with a
Referral Index such as the commenter
suggested.

Comment: We received identical
comments from seveal hospitals
suggesting that rural referral centers be
paid based on the urban, rather than
rural, wage index.

Response: Hospitals approved as rural
referral centers have been paid based
on the appropriate rural wage index
since the inception of the prospective
payment system. We did not propose to
make any revision to this policy in our
proposed rule.

We have no comments to add to our
original response to this suggestion,
which was presented in the January 3,
1984 final rule (49 FR 275). For the
reasons cited there, we still believe the
rural wage index is appropriate for rural
referral centers.

Comment: One commenter suggested
that the case-mix index criterion be
revised to exclude teaching hospitals
from the national standard as well as
the regional standards. The commenter
also suggested that rural referral center
status be granted to a hospital if it meets
the lowest standard for any census
region. Finally, the commenter believes
that, instead of extablishing case-mix
index standards based on national and
regional medians, the criterion should be
based on the 25th percentile.

Response: We do not agree with any
of the commenter's suggestions. We do
not believe teaching hospitals should be
excluded from either the national or
regional case-mix index standards. (See
the September 3, 1986 final rule (51 FR
31475).) However, in section 9302(d)(1)
of Pub. L. 99-509, Congress required that
we exclude hospitals with approved
teaching programs in calculating the
regional standards. Since the law did
not require that teaching hospitals be
excluded in calculating the national
case-mix index criterion, we have not
done so.

With regard to the commenters' other
suggestions, section 9302(d)(1) of Pub. L.
99-509 also requires that classification
of a rural hospital as a rural referral
center be based (among other criteria)
on whether it "has a case mix index
equal to or greater than the median case
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mix for hospitals * * * located in an
urban area in the same region ."
Thus, the method for determining the
regional case-mix index standards is set
by law and we do not have authority to
alter it.

Comment: One commenter sugested
that we establish a formal appeals
procedure by which a hospital seeking
to acquire or to retain rural referral
center status can appeal its case-mix
index value.

Response: We do not believe it is
necessary to establish a formal appeals
process for several reasons. First, the
data used to calculate each hospital's
case-mix index value is taken directly
from the claim forms completed by the
hospital and processed by the fiscal
intermediary. In section V.A. of this
preamble, we have discussed the
requirements and procedures to be
followed if a hospital believes an
incorrect DRG has been assigned to a
particular claim.

Also, as discussed in our proposed
notice, the same data that are used to
calculate each hospital's case-mix index
value are used to determine the regional
and national case-mix index standards.
Thus, there is consistency between and
individual hospital's case-mix index
value and the standard against which it
is being monitored.

Finally, since the case-mix index
values published in each year's annual
prospective payment update and used to
determine if a hospital meets the case-
mix index criteria for rural referral
center status are for fiscal periods that
closed almost one full year prior to
publication of the values, we believe the
data base is virtually complete.
However, should a hospital seeking
rural referral status believe its published
case-mix index value is inaccurate, it
may request the MEDPAR data on
which the case-mix index value was
based. If the hospital can demonstrate
that the published case-mix index value
is based on an incomplete number of
cases, we will recompute that hospital's
case-mix index value based on
Medicare bills processed by the fiscal
intermediary and received in central
office through the date of the hospital's
application for rural referral center
status.

Comment: We received numerous
comments regarding our proposal to
reduce the urban standardized amount
used in computing payments to rural
referral centers from 100 to 97 percent.
All of the commenters were opposed to
our proposal. Some stated that the
reduction should apply only to rural
referral centers that do not have
approved teaching programs, that is, the
commenters believe that rural referral

centers with teaching programs should
continue to be paid based on 100
percent of urban standardized amount.
Other commenters believe that the
reduction should also be applied to all
urban hospitals that do not have
approved teaching programs. Still other
commenters stated that the reduction
should apply only to those hospitals
approved under the criteria at
§ 412.96(c), that is, only those hospitals
that qualified as rural referral centers
using the case-mix index criterion.

Response: After reviewing the
commenters' various objections and
after further consideration, we have
decided not to implement the reduction
at this time. Thus, payment for all rural
referral centers will continue to be
based on the full 100 percent of the
urban standardized amount. We will
continue to study the rural referral
center payment amounts and may
propose adjustments in the future.

Comment: We received only two
comments in response to our request for
suggestions on the most equitable way
to evaluate existing rural referral
centers. One commenter reiterated
suggestions made in the past regarding
the criteria that should be used to
evaluate rural referral centers and
alternative methods of payment to rural
referral centers. The other commenter
states that our request for comments
was "premature and inappropriate."
Neither commenter addressed the issue
of what would be an equitable time
period to consider during the review
process.

Response: We do not believe our
solicitation of comments from interested
parties on this important aspect of the
rural referral center procedures was
premature or inappropriate. Although all
existing rural referral centers will retain
their status through FY 1988, we wanted
to give hospitals an opportunity to
provide advice on the revised retention
period criteria. We will continue to
study the available options and will
propose revised procedures in a future
document.

F. Payment for Services of
Nonphysician Anesthetists (§ 412.113)

Section 2312 of the Deficit Reduction
Act of 1984 (Pub. L. 98-369), enacted on
July 18, 1984, amended sections
1886(a)(4) and 1886(d)(5) of the Act to
require that we pay an additional
amount to hospitals for "reasonable
costs incurred" for anesthesia services
furnished by certified registered nurse
anesthetists (CRNAs). Section 2312(a) of
Pub. L. 98-369 added section
1886(d)(5)(E) to the Act to provide for
payment to hospitals on a reasonable
cost basis for the costs that hospitals

incur in connection with the services of
CRNAs. It further provides that this is
the only payment made to the hospital
for these services.

Section 1886(a)(4) of the Act, as
amended by section 2312(b) of Pub. L.
98-369, exludes anesthesia services
furnished by a CRNA from the definition
of the term "operating costs of inpatient
hospital services." Section 2312(c) of
Pub. L. 98-369 specifies that these
amendments are effective for hospital
cost reporting periods beginning on or
after October 1, 1984 and before October
1, 1987.

In implementing this provision of the
law, we did not limit its application only
to the services of CRNAs. The
regulations at § 412.113(c) also apply the
exception to the services of
anesthesiology assistants. For a detailed
discussion of this provision and our
implementation of it, see the August 31,
1984 final rule (49 FR 34748).

Section 9320(a) of Pub. L. 99-509
amended section 2312(c) of Pub. L. 98-
369 to extend the effective date of the
payment on a reasonable cost basis for
the services of CRNAs through cost
reporting periods beginning before
January 1, 1989. In the case of a cost
reporting period that begins before
January 1, 1989, but ends after that date,
the payment made under 1886(d)(5)(E) of
the Act is proportionately reduced to
reflect the portion of the period
occurring after January 1, 1989. Section
9320 of Pub. L' 99-509 provides that
payment on a reasonable cost basis for
the services of CRNAs'be excluded for
any part of a cost reporting period that
falls after December 31, 1988. Section
9320(d) of Pub. L. 99-509 revises section
1832(a)(2)(B) of the Act to authorize
direct billing for the services of CRNAs
on a reasonable charge basis under
Medicare Part B (Supplementary
Medical Insurance) effective with
services furnished on or after January 1,
1989. We proposed to revise § 412.113(c)
to reflect this extension of the effective
date and to make conforming changes in
§§ 412.1(a), 412.2(d)(5), and 412.71(b)(8).

The Conference Committee report that
accompanies Pub. L. 99-509 states that it
is the intention of the conferees that the
exception in § 405.553(b)(4), which
permits recognition of arrangements in
which physicians bill for the services of
their anesthetist employees "incident
to" their own services, 'also be extended
through December 31, 1988 (H.R. 99-
1012, 99th Cong., 2d Sess. 323 (1986)). (A
detailed discussion of this exception is
included in the September 1, 1983
interim final rule (48 FR 39794) and later
revisions made to the exception are
discussed in the August 31, 1984 final
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rule (49 FR 34748)). We proposed,
therefore, to revise § 405.553(b)(4) to
reflect the extension of the exception
from the usual Part B reasonable charge
rules for these anesthesia services.

Comment: We received two comments
on our proposal to extend the pass-
through provision for nonphysician
anesthetist (§ 412.113(c)] and the Part B
billing exception for physicians who
employ anesthetists (§ 405.553(b)(4))
until December 31, 1988. While the
commenters were generally supportive,
one commenter is opposed to the
recognition of an arrangement that does
not allow CRNAs to receive direct
reimbursement independently, without
the involvement of a physician.

Response: As mentioned above, the
Conference Committee report that
accompanied Pub. L. 99-509 clearly
states Congress' intent that the Part B
exception be extended for services
furnished before January 1, 1989, the
effective date for the direct payment of
services of CRNAs on a reasonable
change basis under Medicare Part B.
Therefore, until that date, CRNAs
cannot bill directly for their services.

VI. Other ProPAC Recommendations

As required by law, we reviewed the
April 1, 1987 report submitted by
ProPAC and gave its recommendations
careful consideration in conjunction
with the formulation of the proposals set
forth in the proposed rule. We also
responded to the individual
recommendations in that proposed rule.
The comments we received on our
treatment of the ProPAC
recommendations are set forth below
along with our responses to those
comments. However, if we received no
comments from the public concerning a
ProPAC recommendation or our
response to that recommendation, we
have not repeated the recommendation
and response in the discussion below.

Recommendations I through 5
concerning the update factor were
addressed in a separate notice that was
published in the Federal Register on
June 11, 1987 (52 FR 22386). Comments
that were received concerning
recommendations I through 5 are
addressed in Appendix B of this
document.

Recommendations 7 through 11
concerning capital were addressed in a
proposed rule on that subject published
in the Federal Register on May 19, 1987
(52 FR 18840). Recommendations 21, 22,
and 24 through 26 concerning the DRG
classification system were addressed in
a proposed notice that was published in
the Federal Register on May 19, 1987 (52
FR 18877).

A. Adjustments to the Payment Formula

Improving the Definition of Hospital
Labor Market.Areas (Recommendation
No. 12)

Recommendation: The Secretary
should adopt improved definitions of
hospital labor market areas. For urban
areas, the Secretary should modify the
current Metropolitan Statistical Areas
(MSAs) to distinguish between central
and outlying areas. The central areas
should be defined using urbanized areas
as designated by the Census Bureau. For
rural areas, the Secretary should
distinguish between urbanized rural
counties and other rural counties within
each State. Urbanized rural counties
should be defined as counties with a
city or town having a population of
25,000 or greater. The implementation of
improved definitions should not result in
any change in aggregate hospital
payments. Furthermore, these
definitions should not affect the
assignment of hospitals to urban or rural
areas for purposes of determining
standardized amounts.

Response in the Proposed Rule: For
FY 1988, we do not believe that the
wage index should be subdivided
beyond the MSA/non-MSA distinction.
Because the wage index affects every
hospital's payment for every discharge,
we believe additional study and
analysis are necessary in order to
evaluate options and determine their
impact. However, as new information is
developed, we will consider making
improvements in labor market area
definitions in future years. Our reponses
regarding ProPAC's urban and rural
area recommendations are as follows:

* Urban Hospitals-While
subdividing urban areas into downtown
"cores" and suburban "rings" could
improve the explanatory power of the
wage index, such subdivision would
significantly increase the number of
areas containing only one or two
hospitals. Hospitals in these areas
would enjoy a virtual pass-through of
labor costs associated with Medicare
hospital inpatient operating costs.
Further, much of the higher wage level
of core city hospitals is addressed by
the teaching and disproportionate share
adjustments. If we were to adopt a
separate index for hospitals in
urbanized areas, we would have to
reconsider our policies with regard to
these two adjustments.

ProPAC has recommended that urban
areas be subdivided into core and ring
areas on the basis of whether a hospital
is located within an urbanized area. The
Bureau of the Census defines an
urbanized area as an area that consists
of a central city or cities that, when

combined with surrounding closely
settled territory ("urban fringe"] having
a population density of at least 1,000
persons per square mile, has a
population of at least 50,000. Typically,
urbanized areas cover the built-up areas
at the cores of MSAs.

While we agree that the urbanized
area classification may capture wage
differentials, the use of urbanized areas
as a basis for classifying core and ring
areas may not be suitable for use in the
prospective payment system. Unlike
MSAs, which are county-specific,
urbanized areas are defined according
to actual population density and are
specific to the city-block level. Also,
because of the population-density basis
for classifying urbanized areas, the
boundaries of areas that would meet the
1,000 person per square mile criterion
tend not to be stable. However, the
Bureau of the Census updates urbanized
areas only every 10 years. As a result,
many areas that would meet the density
criterion may not be classified as being
in an urbanized area. Further, because
urbanized areas are defined below the
census-tract (and also below the MSA)
level, it is not possible to determine with
currently available information whether
a hospital is located in an urbanized or
nonurbanized area.

In summary, we do not believe that
urbanized areas offer a viable system
for classifying hospitals into core and
ring areas because of the unstable
nature of the boundaries of urbanized
areas, the lag in updating urbanized
areas because of the decennial census,
and the inherent difficulties in
determining whether a hospital is
located within an urbanized area.

9 Rural Hospitals-As with urban
hospitals, although subdividing rural
labor market areas according to
urbanized and nonurbanized rural areas
may increase the explanatory power of
the wage index, such partition could
also result in additional areas with only
a few hospitals, creating for these.
hospitals a virtual pass through of
Medicare-associated labor costs. Also,
many of the high-wage rural hospitals
mentioned in ProPAC's analysis are
rural referral centers, which already
receive the urban payment rate. In fact,
analysis already indicates that large
rural teaching hospitals (many of which
are referral centers) are not as costly as
their urban counterparts. This suggests
that, even absent revisions in labor
market definitions, it might be
appropriate to reduce the urban rate for
rural referral centers.

Further, we noted in the proposed rule
that the ProPAC analysis of labor areas
does not take into consideration the
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change in methodology required by
section 9302(c) of Pub. L. 99-509, that is,
computing the average standardized
amounts on a discharge-weighted basis
rather than on a hospital-weighted
basis. We must also take into account
those refinements that have already
been made to the system in order to
improve its equity, and how those
refinements, as well as other
adjustments, interact with the proposed
change. For example, differential outlier
offsets to the standardized rates and a
reduction in the proportion of hospital
costs considered to be labor-related are
two changes already implemented that
have increased payments to rural
hospitals.

Since the factors that make up a
hospital's payment are interdependent,
a change in the calculation of one factor
has an impact on other factors. For this
reason, we believe that any analysis of
redefined labor markets must be
considered in the context of the
payment effects to hospitals, It is not
sufficient to define an improved wage
index merely in terms of that index's
ability to explain a greater amount of
vaiiation in hospital costs.

Further, ProPAC's recommendation
does not take into account the impact of
restandardization of the average costs of
each hospital in the data base to reflect
reconfiguration of the wage index along
the lines proposed by ProPAC. In order
to avoid creating overpayments and
underpayments in the impact model, the
same wage index, revised to reflect
redefined labor market areas, must be
used both in standardizing for area
wage differences and in modeling
payments.

In our research on the urban and rural
differentials in prospective payments,
we have examined the impact of
alternative wage indexes and labor
market areas. Overall, these alternatives
produce only a marginal or modest
change in prospective payments by
equalizing hospital operating margins to
some degree. However, it is unclear
whether the redistributive effects of
alternative labor market areas are
appropriate. For example, an urban
core-ring system would increase
payments to core urban hospitals, which
are generally already doing well under
the prospective payment system, and
decrease payments to suburban ring
hospitals. Along with payment
redistributions that may not be
appropriate, increasing the number of
labor market areas would increase the
number of boundaries in the system,
thereby also increasing the number of
hospitals that would consider
themselves unfairly disadvantaged with

respect to their location near a
particular boundary.

In summary, we appreciate the work
invested by ProPAC in examining labor
market alternatives. However, at this
point, we believe that we are still not
knowledgable enough about the effects
of these and other alternatives to be
able to definitely recommend a
particular methodology or classification
system.

Comment: Several commenters
expressed strong disagreement with our
decision not to refine the definitions of
labor market areas to encompass urban
core and ring and rural urbanized and
nonurbanized subdivisions. One
commenter noted that, while we
indicated that further study on this issue
is required, the matter has been under
consideration since 1985.

With regard to our contention
concerning the impact of changes on
individual hospitals resulting from a
change in labor market areas,
commenters believe that explaining
variance in wage is the sole
consideration in designating labor
market areas. The commenters also
consider invalid our argument that
further subdivision of labor market
areas would increase the number of
hospitals enjoying a virtual pass through
of wages. The commenters noted that (1)
the pass-through phenomenon exists
only in those subdivisions with but one
hospital, (2) there is a lag between wage
increases and the value of the wage
index, (3) Medicare revenues represent,
on average, only about 40 percent of
hospital revenues, and (4] hospitals in
isolated areas face market constraints
on wage growth.

The commenters disagree with our
contention that the instability of
urbanized area boundaries is a
consideration. The commenters dispute
our contention that it is not possible,
using currently obtained information, to
determine whether hospitals are in
urbanized or nonurbanized areas.

Finally, the commenters believe that
rural referral center status does not
address the issue that wages in
urbanized rural areas are higher than
wages in other rural areas.

Response: We share the commenters'
concerns about the adequacy of the
currend labor market area definitions.
While we do not believe a revision is
possible for FY 1988, we are actively
reviewing refinements to labor market
areas that are similar to those suggested
by the commenters. Our research
indicates the need to further refine
urban labor market areas to reflect wage
differentials across core cities,
urbanized areas, and suburban areas.

Our response in the proposed rule to
ProPAC's recommendation contained a
lengthly explanation of our reasons for
not adopting the recommendation at this
time. Our concerns fall into three broad
categories that we believe warrant
further investigation before we propose
such a revision: Impact, Methodology,
and Procedure.

Impact: As noted in the proposed rule,
we believe refinements to the wage
index must occur in conjunction with
other improvements, including
refinements to the indirect medical
education adjustment and
disproportionate share adjustment, in
order to avoid paying some hospitals or
groups of hospitals too much.

Our research indicates that adoption
of an urban core/ring classification
based on urbanized areas would result
in abrupt changes in payment, with 17
hospitals receiving less than 75 percent
of their current wage index value and
226 hospitals receiving between 75 and
90 percent of their current wage index
value. It should be further noted that of
the 17 hospitals that would receive less
than 75 percent of their current wage
index value, seven had negative
operating margins during the first year
of the prospective payment system.

In general, adoption of an urban core/
ring classification would result in many
cases in which hospitals doing well
would gain, and hospitals doing poorly
would lose. The definitions of labor
market areas are not simply based on an
academic model, but rather are an
integral part of a system that distributes
a large amount of money nationwide.
Changes to such a system ought not be
taken lightly, or made simply to satisfy
narrow academic criteria such as
maximum explanation of variance.

In assessing the impact of adoption of
a new adjustment in the prospective
payment formula, one must also be
cognizant of the "ripple" effect of
adopting the new adjustment, that is,
how other parts of the prospective
payment formula are affected. If a new
wage index based on redefined urban
and rural areas were adopted, the labor
portion of each hospital's cost per
discharge in the prospective payment
system data base would have to be
restandardized in order to reflect the
new measurement of area differences in
wages. Because of this process, it is by
no means the case that a hospital in an
area whose wage index increases would
realize increased payments under the
prospective payment system. A
hospital's revised Federal payment
depends not only on the magnitude of
any new area wage index, but also on
the level of the standardized labor-
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adjusted rate that is developed using
that new wage index. If a hospital's
wage index percentage increases less
than any percentage reduction in the
labor-adjusted standardized rate, then
its payment will be less than under the
current system. This phenomenon,
which proved to be very confusing to
many hospitals, was observed in the
impact analysis that accompanied our
report on a new wage index submitted
to Congress on March 29, 1985. In view
of our past experience in this matter, we
believe a thorough examination of the
impact of any change is necessary prior
to our proposing it for adoption.

Methodology: ProPAC's
recommendation is intended to better
reflect hospital variation in wages. If
that were the only goal, the greatest
amount of wage variation could be
explained by a hospital-specific wage
index system. However, this is
assuredly not what ProPAC is
recommending, b it the point at which a
technical improvement ceases to be
such an improvement is never specified.
Certain adjustments, such as the wage
index, were adopted because they
explained significant amounts of
variation in hospital operating costs. We
find no evidence in ProPAC's report that
their refined wage index provides any
greater explanatory power for variation
in hospital operating costs or that such
improvements are sufficient to warrant
the substantial administrative cost of
modifying the payment system that
adoption of their recommendation
would entail. Moreover, as we have
noted before, it is not sufficient to define
an improved index only in terms of its
greater explanatory power. As we
stated in our first point above, the
impact on payments of any revision
must also be considered.

Procedure: Accepting ProPAC's
recommendation would require us to
adopt a whole new series of geographic
definitions that have never been used in
a hospital payment system. Unlike
MSAs, which are familiar entities based
on counties, urbanized areas are much
more specific to the local level. Our data
files currently do not permit us to
determine a hospital's location in an
urbanized area. Such location would
have to be determinable with a high
degree of accuracy, since hospital
payment would rest on such assignment.

Comment: One commenter noted that
the original reason given in the January
4. 1984 final rule (49 FR 257) for not
subdividing the wage index into urban
core and ring areas was that Bureau of
Labor Statistics (BLS) data used in
computing the wage index did not lend
themselves to subdivision into small

areas. The commenter, noting that BLS
data are no longer used, urged that the
issue of core and ring areas be
considered in the context of the overall
fairness of the system.

Response: We share the commenter's
concern regarding the adequacy of
current labor market definitions and are
studying means to further refine those
definitions to more adequately reflect
area wage differentials. Contrary to the
commenter's assertion, there are policy
considerations beyond the limitations of
the BLS data. These considerations are
discussed in detail in the previous
response.

B. Beneficiary Concerns

1. Inpatient Hospital Cost-Sharing
Requirements (Recommendation No. 18)

Recommendation: The proportion of
inpatient hospital payments borne by
Medicare beneficiaries should be
returned to its preprospective payment
system level. This proportion has
inappropriately increased as a result of
significant declines in length of stay
experienced since the beginning of the
prospective payment system.
Furthermore, the structure of inpatient
hospital cost-sharing requirements
should be consistent with the
prospective payment system incentives.
In particular, current coinsurance and
spell of illness requirements need to be
reexamined.

Response in the Proposed Rule:
Section 9301 of Pub. L. 99-509 made a
number of changes in the computation of
the inpatient hospital deductible in
order to make it more consistent with
the current payment system. (For
additional discussion of this provision,
see the notice published in the Federal
Register on November 20, 1986 (51 FR
42007).) In addition, the Department's
recent catastrophic health proposal
would further restructure the benefit
package and modify beneficiary cost-
sharing provisions.

Comment: One commenter, noting our
statement that cost-sharing
requirements would be restructured
under the proposed catastrophic benefit
legislation, urged us to reduce the
amount of inpatient hospital payments
borne by beneficiaries to preprospective
payment levels if the legislation is not
enacted.

Response: We appreciate the
commenter's concern that, because of
declines in the average length of stay,
the inpatient deductible and
coinsurance requirement have risen to a
higher percent of the average cost of a
hospital stay. However, as noted above,
we believe that this problem has been
resolved by the changes made by

section 9301 of Pub. L. 99-509 and by the
fact that recent evidence indicates that
the average length of stay is no longer
decreasing. Nevertheless, we are
reviewing the Medicare cost-sharing
requirements, and if the catastrophic
health insurance legislation is not
enacted, we will explore ways to
mitigate the amount of payment made
by beneficiaries, consistently with
budgetary concerns.

2. Evaluating the Results of PRO Quality
of Care Review (Recommendation No.
19)

Recommendation: The Secretary
should promptly initiate a
comprehensive evaluation of PRO
quality of care review activities and
findings. The evaluation should assess
the impact on quality of care of
preadmission, admission, transfer, and
readmission review activities. The PRO
findings concerning quality of the
services furnished during an admission
and the health outcome of the episode of
care should also be evaluated. ProPAC
is aware that the Super-PRO is auditing
and validating PRO review activities.
However, ProPAC does not believe that
this effort can substitute for a
comprehensive evaluation of the extent
to which PROs are identifying,
assessing, and correcting problems
related to quality of care.

Response in the Proposed Rule: We
have an extensive and comprehensive
system in place to evaluate the
credibility of PRO review decisions,
including those related to quality of
care. ProPAC does not consider the
"Super-PRO" evaluation of PRO medical
determinations to be sufficient to
monitor PRO findings. We agree that the
"Super-PRO" alone is not sufficient.
However, if the "Super-PRO" results are
viewed in the context of other
evaluation activities, we believe that we
are adequately assessing PRO
performance in the area of quality of
care review. We believe ProPAC's
recommendation would result in a
duplicative evaluation effort.

Comment: One commenter was
concerned that use of the "Super-PRO"
to audit and validate PRO review
activities was not a substitute for a
comprehensive review and evaluation of
the PROs to determine the extent to
which PROs are identifying, assessing,
and correcting problems related to
quality of care.

Response: We agree with the
commenter's concern that the impact of
PRO review on the patterns of quality of
care should be the focus of a substantial
evaluation and we have begun such a
process. Section 9353(c)(3) of Pub. L. 99-
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509 requires that we identify methods
that are available: to. PROs to identify
cases that are more likely than others to
be associated with substandard quality
of care. These methods could include
statistical profiling (now required of all
PROs) of practice patterns of physicians
and providers and of DRG assignments,
and subsequent identification of areas
on which to focus review. We have
provided funds to several PROs to
develop a clinical data base and,
eventually, a means of screening out
cases (or patterns of cases) that are not
likely to be quality of care problems.
The data produced by these two
activities can then be used to compare
patterns of care both before and after
PRO intervention.

In addition, the 1986-1988 PRO Scope
of Work requires that PROs use
definitive quality of care methodologies,
including generic quality screens. Our
data analysis at the end of the current
contract period should enable us to
evaluate the impact of those screens in
terms- of confirmation, of quality of care
problems,. to determine whether patterns
exist, and to establish whether trends
are present.

PRO performance will be
comprehensively evaluated by us and
the results will be used in making
decisions or contract renewals. We are
developing a procedure to release these,
data to the public.

C. DRG Classification and Weighting
Factors

Additional Payment for Magnetic
Resonance Imaging (MRI) Scans
(Recommendation No. 27)

Recommendation: For a three-year
period, Medicare should pay hospitals
an additional amount to reflect
operating costs for each covered
magnetic resonance imaging (MRI) scan
performed on an inpatient Medicare
beneficiary in a prospective payment
hospital. The add-on payment should be
calculated by the Secretary each year to
reflect both changes in the average cost
of an efficiently produced scan and the
degree to which MRI substitutes for
other hospital procedures.

Response in the Proposed Rule: We
recognize ProPAC's concern that the
current payment methodology may act
as a disincentive to the widespread use
of MRI technology. However, we regard
this concern as anticipatory, since there
is no evidence that hospitals furnishing
MRI are losing money under the
prospective payment system. On the
contrary, the hospitals most likely to be
furnishing MRI services are. urban
teaching hospitals; that is, the
institutions that have been, faring the

best under the prospective payment
system. We have always held that one
of the basic tenets of a system built on
averages is that payments would not
cover costs in all cases and that excess
payments on some cases would offset
losses in other cases.

We are concerned that there will be
numerous technological advances in the
future that would be similar to MRI; that
is, several DRGs would be affected by
the changes. If we begin to unbundle the
prospective payment rate to providel
add-on payments in that manner, the
basic concept of prospective payments
on a discharge basis would be
undermined.

We are, however, giving the issue
further study. Unique ICD--9--CM codes
for MRI services were approved
effective October 1, 1986. From these
data, we will be able to evaluate the
issue more thoroughly in the upcoming
months. If we find that the current
prospective payment methodology
adversely affects the quality of care, we
will consider alternative payment
options, including add-ons.

Comment: Several commenters
supported the concept of an add-on
payment for MRI cases. The commenters
noted that this type of payment is
necessary to encourage diffusion of this
new technology and to ensure that MRI
scans are made available to those
beneficiaries who need them.

Response: As we stated in the
proposed rule, although we are not
providing an add-on payment for MRI,
we have approved unique ICD-9-CM
codes for MRI procedures in order to
evaluate the adequacy of payment. We
believe that add-on payments for new
technology, including MRI, should be
made in only the most compelling cases.
Approval of an add-on for one
technology would set a precedent that
would encourage subsequent petitions
for additional payments for other
technologies. Further, as we discussed
in the proposed rule, add-ons for MRI
would undermine one of the basic tenets
of the prospective payment system; that
is, that the payment level made for each
case is based on an average. Finally, it
is not the function of the prospective
payment system either to encourage or
to discourage the diffusion of new
technologies.

VII. Other Required Information

A. Effective Dates

The effective date of this final rule
(including the addendum and
appendixes) is October 1, 1987. The
following change is effective beginning
with cost reporting periods beginning on
or after October 1. 1987:: Section

412.92(e)(2]ii---Special treatment: Sole
community hospitals.

B. Paperwork Reduction Act

This final rule does not impose
information collection requirements.
Consequently, it need not be reviewed
by the Executive Office of Management
and Budget under the authority of the
Paperwork Reduction' Act of 1980 (44
U.S.C. 3501-3511).

List of Subjects

42 CFR Part 405

Administrative practice and
procedure, Health facilities, Health
professions, Kidney diseases,.
Laboratories, Medicare, Nursing homes,.
Reporting and recordkeeping
requirements, Rural areas, X-rays.

42 CFR Part 4.12

Health facilities, Medicare.

42 CFR Part 413

Administrative practice and
procedure, Health facilities, Health
professions, Kidney diseases,
Laboratories, Medicare, Nursing homes,
Reporting and recordkeeping
requirements, Rural areas, X-rays.

42 CFR Port 466

Competitive medical plans (CMPs],
Grant programs-health, Health care,
Health facilities, Health maintenance
organizations (HMOs), Health
professions, Peer Review Organizations.

42 CFR Chapter IV is amended as
follows:

Chapter IV-Health Care Financing
Administration
Department of Health and Human Services
Subchapter B-Medicare Programs

I. Part 405, Subpart E is amended as
follows:

PART 405-FEDERAL HEALTH
INSURANCE FOR THE AGED AND
DISABLED

Subpart E-Criteria for Determination
of Reasonable Charges;
Reimbursement for Services of
Hospital Interns, Residents, and
Supervising Physicians

A. The authority citation for Subpart E
continues to read as follows:

Authority: Secs. 1102, 1814(b], 1832, 1833(a),
1842(b) and (h), 1861(b) and (v), 1862(a)(14),
1866(a), 1871, 1881, 1888, 1887, and 1889 of the
Social Security Act as amended (42 U.S.C.
1302, 1395f(b), 1395k, 13951(a); 1395u(b) and
(h), 1395x(b) and (v), 1395y(a)(14, i395cc(a),
1395hh, 1395rr, 1395ww, 1395xx, and 1395zz).
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§ 405.553 [Amended]
B. In § 405.553, in paragraph (b)(4), the

phrase "a cost reporting period
beginning on or after October 1, 1984
and before October 1, 1987." is revised
to read "cost reporting periods
beginning on or after October 1, 1984
through any part of a cost reporting
period occurring before January 1, 1989."

II. Part 412 is amended as follows:

PART 412-PROSPECTIVE PAYMENT
SYSTEM FOR INPATIENT HOSPITAL
SERVICES

A. The authority citation for Part 412
continues to read as follows:

Authority: Sacs. 1102, 1122, 1871, and 1886
of the Social Security Act, as amended (42
U.S.C. 1302, 1320a-1, 1395hh, and 1395ww)

B. Subpart A is amended as follows:

Subpart A-General Provisions

§ 412.1 [Amended]
1. a. In § 412.1(a), in the third

sentence, the phrase "and before
October 1, 1987," is revised to read
"through any part of a cost reporting
period occurring before January 1,
1989,".

b. In § 412.1(b), a new sentence is
added at the end of the paragraph to
read "Subpart K describes how the
prospective payment system is
implemented for hospitals located in
Puerto Rico."

§ 412.2 [Amended]
2. In § 412.2(d)(5), the phrase "and

before October 1, 1987," is revised to
read "through any part of a cost
reporting period occurring before
January 1, 1989,".

C. In Subpart B, § 412.23(f) is revised
to read as follows:

Subpart B-Hospital Services Subject
to and Excluded from the Propective
Payment System

§ 412.23 Excluded hospitals:
Classifications.

(f) Hospitals outside the 50 States, the
District of Columbia, or Puerto Rico. A
hospital is excluded from the
prospective payment system if it is not
located in one of the fifty States, the
District of Columbia, or Puerto Rico.

D. Subpart D is amended as follows:

Subpart D-Basic Methodology for
Determining Federal Prospective
Payment Rates

1. In § 412.60, paragraph (d) is
redesignated as paragraph (e), a new
paragraph (d) is added, and newly

redesignated paragraph (e) is revised to
read as follows:

§ 412.60 DRG classification and weighting
factors.

(d) Review of DRG assignment. (1) A
hospital has 60 days after the date of the
notice of the initial assignment of a
discharge to a DRG to request a review
of that assignment. The hospital may
submit additional information as a part
of its request.

(2) The intermediary reviews the
hospital's request and any additional
information and decides whether a
change in the DRG assignment is
appropriate. If the intermediary decides
that a higher-weighted DRG should be
assigned, it must request the appropriate
PRO to review the case to verify the
change in DRG assignment as specified
in § 466.70(e)(2) of this chapter.

(3) Following the 60-day period
described in paragraph (d)(1) of this
section, the hospital may not submit
additional information with respect to
the DRG assignment or otherwise revise
its claim.

(e) Revision of DRG classification and
weighting factors. Beginning with
discharges in fiscal year 1988, HCFA
adjusts the classifications and weighting
factors established under paragraphs (a)
and (b) of this section at least annually
to reflect changes in treatment patterns,
technology, and other factors that may
change the relative use of hospital
resources.

2. In § 412.63, text is added to
paragraph (f0 to read as follows:

§ 412.63 Federal rates for fiscal years
after Federal fiscal year 1984.

(f) Applicable percentage change for
fiscal year 1988. The applicable
percentage change for fiscal year 1988 is
the percentage increase in the market
basket index (as described in
§ 413.40(c)(3)(ii) minus 2.0 percentage
points.

E. Subpart E is amended as follows:

Subpart E-Determination of
Transition Period Payment Rates

§ 412.71 [Amended]
1. In § 412.71(b)(8), the phrase

"October 1, 1984, and before October 1,
1987," is revised to read "on or after
October 1, 1984 through any part of a
cost reporting period occurring before
January 1, 1989,".

2. In § 412.73, text is added to a new
paragraph (c)(5) and reserved paragraph
(c)(6) is removed to read as follows:

§ 412.73 DeterminatIon of the hospital.
§ 412.73 Determination of the hospital-
specific rate.

(c) Updating base-year costs.

(5) For Federal fiscal year 1988 and
following. For purposes of determining
the prospective payment rates for sole
community hospitals under § 412.92(d),
the base-year cost per discharge
continues to be updated each Federal
fiscal year as follows:

(i) For Federal fiscal year 1988, the
update factor is the percentage increase
in the market basket index (as described
in § 413.40(c)(3)(ii)) minus 2.0 percentage
points.

(ii) For Federal fiscal years 1989 and
following, the update factor is
determined using the methodology set
forth in § 412.63(g)(1) through (g)3).

F. Subpart G is amended as follows:

Subpart G-Special Treatment of
Certain Facilities

1. In § 412.92, the introductory text of
paragraph (e)(2) is republished and
paragraph (e)(2)(ii), the introductory
language of paragraph (e)(3), and
paragraph (e)(3)(i) are revised to read as
follows:

§ 412.92 Special treatment: Sole
community hospitals.

(e) Additional payments to sole
community hospitals experiencing a
significant volume decrease during the
transition period. * * *

(2) To qualify for a payment
adjustment on the basis of a decrease in
discharges, a sole community hospital
must-
.* * * * *t

(ii) Show that the decrease is due to
circumstances beyond the hospital's
control.

(3) HCFA determines a lump sum
adjustment amount not to exceed the
difference between the hospital's
Medicare inpatient operating costs and
the hospital's total DRG revenue based
on DRG-adjusted prospective payment
rates (including outlier payments
determined under Subpart F of this part
and additional payments made for
hospitals that serve a disproportionate
share of low-income patients as
determined under § 412.106 and for
indirect medical education costs as
determined under § 412.118). In
determining the adjustment amount,
HCFA considers-

"(i) The individual hospital's needs and
circumstances, including the reasonable
cost of maintaining necessary core staff
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and services in view:of minimum
staffing requirements imposed by-State
agencies:
* * ,* * ,

2. In § 412.96(c)(1), the introductory
language is revised. to read as follows:

§ 412.96 Special treatment: Referral
centers.

(c) Alternative criteria. *

(1] Case-mix index. HCFA sets forth
national and regional case-mix index
values in each year's annual notice of
prospective payment rates published
under § 412.8(b). The methodology
HCFA uses to calculate these criteria is
described in paragraph (g] of this
section. The case-mix index value to be
used for an individual hospital in the
determination of whether it meets the
case-mix index criteria is that calculated
by HCFA from the hospital's own billing
records for medicare discharges as
processed by the fiscal intermediary and
submitted to HCFA. The hospital's case-
mix index for discharges (not including
discharges from distinct part units
excluded from the, prospective payment
system under Subpart B of this part]
during the Federal fiscal year that ended
one year prior to the beginning of the
cost reporting period, for which the
hospital is seeking referral center status
must be at least equal to-

G. In Subpart H, § 412.113 is amended
as follows:

Subpart H-Payments to Hospitals
under the Prospective Payment
System

§412.113 [Amended]
In § 412.113(c), the phrase "and before

October 1, 1987," is revised to read
"through any part of the cost reporting
period. occurring before January 1,
1989,".

H. A new Subpart K is added to read
as follows:

Subpart K-Prospective Payment System
for Hospitals Located In Puerto Rico

Sec.
412.200 General provisions.
412.204 Payments to hospitals located in

Puerto Rico.
412.208 Puerto Rico rates for Federal fiscal

year 1988.
412.210 Puerto Rico rates for fiscal years

after Federal fiscal year 1988.
412.212 National rate.
412.220 Special treatment of certain

hospitals located in Puerto Rico.

Subpart K-Prospective Payment
System for Hospitals Located In
Puerto Rico

§ 412.200 General provisions.
Beginning with discharges occurring

on or after October 1, 1987, hospitals
located in Puerto Rico are subject to the
rules governing the prospective payment
system. Except as provided in this
subpart, the provisions of Subparts A, B,
C, F, G, and H of this part apply to
hospitals located in Puerto Rico, Except
for § 412.60, which deals with DRG
classification and weighting factors, the
provisions of Subpart D and E, which
describe the methodology used to
determine prospective payment rates for
hospitals, do not apply to hospitals
located in Puerto Rico. Instead,, the
methodology for determining
porspective payment'rates for these
hospitals is. set forth in §§ 412.204
through 412.212.

§ 412.204 Payments to hospitals located in
Puerto Rico.

Payments to hospitals located in.
Puerto Rico that are paid under the
prospective payment system are equal
to the sum of-

(a) 75 percent of the Puerto Rico
prospective payment rate, as determined
under § 412.208 or § 412.210; and

(b) 25 percent of a national.
prospective payment rate, as determined
under § 412.212.

§ 412.208 Puerto Rico rates for Federal
fiscal year 1988.

(a) General rule. HCFA determines
the Puerto Rico adjusted DRG
prospective payment rate for each
inpatient hospital discharge occurring in
Federal fiscal year 1988 for a
prospective payment hospital. These
rates are determined as described in
paragraphs (b) through (i) of this section.

(b) Determining target amounts. For
each hospital subject to the prospective
payment system. HCFA determines the
Medicare target amount, as described in
§ 413.40(c) of this chapter, for the
hospital's cost reporting period
beginning in fiscal year 1987. Revisions
in the target amounts made subsequent
to establishment of the standardized
amounts under paragraph (d) of this
section do not affect the standardized
amounts.
(c) Updating the target amounts for

fiscal year 1988. HCFA updates each
target amount determined under
paragraph (b) of this section for fiscal
year 1988 by prorating the applicable
percentage increase (as defined in
§ 412.63(0 of thfs chapter) for fiscal year
1988 to the midpoint of fiscal year 1988
(April 1, 1988).

(d) Standardizing amounts. HCFA
standardizes the amount updated under
paragraph (c) of this section for each
hospital by-

(1) Adjusting for variations in case
mix among hospitals;

(2) Excluding an, estimate of indirect
medical education costs;

(3. Adjusting for area variations in
hospital wage levels; and

(4] Excluding an estimate of the
payments for hospitals that serve a
disproportionate share of low-income
patients.

(e) Computing urban and rural
averages. HCFA computes separate
discharge-weighted averages of the
standardized amounts determined under
paragraph (dl of this section for urban
and rural hospitals in Puerto Rico.

(f) Geographic classifications. (1) For
purposes of paragraph (e) of this section,
the following definitions apply:

(i) The term "urban area" means a
Metropolitan Statistical Area (MAS), as
defined by the Executive Office of
Management and Budget.

(ii) The term "rural area" means any
area outside an urban area.

(2) A hospital classified as rural is
deemed to be urban and receives the
urban Puerto Rico payment amount if
the county in which it is located meets
the following criteria:

(i], At least 95 percent of the perimeter
of the rural county is contiguous with
urban counties.

(ii) The county was reclassified from
an urban area to a rural area after April
20, 1983, as described in
§ 412.62(f)(1)(v].

(iii) At least 15 percent of employed
workers in the county commute, to the
central county of one of the adjacent
MSAs.

(g) Reducing for value of outlier
'payments. HCFA reduces each of the
average standardized amounts
determined under paragraphs (c)
through (e) of this section by a
proportion equal to the proportion
(estimated by HCFA] of the total
amount of payments based on DRG
prospective payment rates that are
additional payments to hospitals located
in Puerto Rico for outlier cases under
Subpart F of this part.

(h) Computiing Puerto Rico rates for
urban and rural hospitals. For each
discharge classified within a DRG,
HCFA establishes a Puerto Rico
prospective payment rate, as follows:

(1) For hospitals located in an urban
area, the rate equals the product of-

(i) The average standardized amount
(computed under paragraphs (c) through
(g} of this. section) for hospitals located
in an urban area; and
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(ii) The weighting factor determined
under § 412.60(b) for that DRG.

(2) For hospitals located in a rural
area. the rate equals the product of-

(i) The average standardized amount
(computed under paragraphs (c) through
(g) of this section) for hospitals located
in an urban area; and

(ii) The weighting factor determined
under § 412.60(b) for that DRG.

(i) Adjusting for different area wage
levels. HCFA adjusts the proportion (as
estimated by HCFA from time to time)
of Puerto Rico rates computed under
paragraph (h) of this section that are
attributable to wages and labor-related
costs, for area differences in hospital
wage levels, by a factor (established by
HCFA) reflecting the relative hospital
wage level in the geographic area of the
hospital compared to the national
average hospital wage level.

§ 412.210 Puerto Rico rates for fiscal
years after Federal fiscal year 1988.

(a) General rule. (1) HCFA determines
the Puerto Rico adjusted prospective
payment rate for each inpatient hospital
discharge occurring in a Federal fiscal
year after fiscal year 1988 that involves
inpatient hospital services of a hospital
in Puerto Rico subject to the prospective
payment system for which payment may
be made under Medicare Part A.

(2) The rate is determined for
hospitals located in urban or rural areas
within Puerto Rico, as described in
paragraphs (b) through (e) of this
section.

(b) Geographic classifications. For
purposes of this section, the definitions
set forth in § 412.208(f) apply.

(c) Updating previous standardized
amounts. HCFA computes separate
average standardized amounts for
hospitals in urban areas and rural areas
within Puerto Rico equal to the
respective average standardized amount
computed for fiscal year 1988 under
§ 412.208(e)-

(1) Increased by the applicable
percentage change determined under
§ 412.63(g); and

(2) Reduced by a proportion equal to
the proportion (estimated by HCFA) of
the total amount of prospective
payments that are additional payment
amounts to hospitals located in Puerto
Rico attributable to outlier cases under
Subpart F of this part.

(d) Computing Puerto Rico rates for
urban and rural hospitals. For each
discharge classified within a DRG,
HCFA establishes for the fiscal year a
Puerto Rico prospective payment rate as
follows:

(1) For hospitals located in an urban
area in Puerto Rico, the rate equals the
product of-

(i) The average standardize amount
(computed under paragraph (c) of this
section) for the fiscal year for hospitals
located in an urban area; and

(ii) The weighting factor determined
under § 412.60(b) for that DRG.

(2) For hospitals located in a rural
area in Puerto Rico, the rate equals the
product of-

(i) The average standardized amount
(computed under paragraph (c) of this
section) for the fiscal year for hospitals
located in a rural area; and

(ii) The weighting factor (determined
under § 412.60(b)) for that DRG.

(e) Adjusting for different area wage
levels. HCFA adjusts the proportion (as
estimated by HCFA from time to time)
of Puerto Rico rates computed under
paragraph (d) of this section that is
attributable to wages and labor-related
costs for area differences in hospital
wage levels by a factor (established by
HCFA) reflecting the relative hospital
wage level in the geographic area of the
hospital compared to the national
average hospital wage level.

§ 412.212 National rate.
(a) General rule. For purposes of

payment to hospitals located in Puerto
Rico, the national prospective payment
rate is determined as described in
paragraphs (b) through (d) of this
section.

(b) Computing a national average
standardized amount. HCFA computes a
discharge-weighted average of the-

(1) National urban adjusted
standardized amount determined under
§ 412.63(i)(1)(i); and

(2) National rural adjusted average
standardized amount determined under
§ 412.63(i)(2)(i).

(c) Computing a national rate. For
each discharge classified within a DRG,
the national rate equals the product of-

(1) The national average standardized
amount computed under paragraph (b)
of this section; and

(2) The weighting factor (determined
under § 412.60(b)) for that DRG.

(d) Adjusting for different area wage
levels. HCFA adjusts the proportion (as
estimated by HCFA from time to time)
of the national rate computed under
paragraph (c) of this section that is
attributable to wages and labor-related
costs for area differences in hospital
wage levels by a factor (established by
HCFA) reflecting the relative hospital
wage level in the geographic area of the
hospital compared to the national
average hospital wage level.

§ 412.220 Special treatment of certain
hospitals located In Puerto Rico.

Subpart G of this part sets forth rules
for special treament of certain facilities

under the prospective payment system.
The following sections in Subpart G of
this part do not apply to hospitals
located in Puerto Rico:

(a) Section 412.92, sole community
hospitals.

(b) Section 412.96, referral centers.
III. Part 413 is amended as follows:

PART 413-PRINCIPLES OF
REASONABLE COST
REIMBURSEMENT; PAYMENT FOR
END-STAGE RENAL DISEASE
SERVICES

A. The authority citation for Part 413
continues to read as follows:

Authority: Sections 1102, 1122, 1814(b),
1815, 1833(a), 1861(v), 1871, 1881, and 1886 of
the Social Security Act as amended (42 U.S.C.
1302, 1320a-1, 1395ffb, 1395g, 13951(a),
1395x(v), 1395hh, 1395rr, and 1395ww).

B. In Subpart C, § 413.40, the
introductory text in paragraph (c)(3)(i) is
republished and text is added to
paragraph (c)(3)(i)(C) to read as follows:

§ 413.40 Ceiling on rate of hospital costs
Increases.

(c) Procedure for establishing the
ceiling (target amount).

(3) Target rate percentage.
(i) The applicable target rate

percentage is determined as follows:

(C) Federal fiscal year 1988. The
applicable target rate percentage for
cost reporting periods beginning on or
after October 1, 1987 and before October
1, 1988 is the percentage increase in the
market basket index minus 2.0
percentage points.

IV. Part 466, Subpart C is amended as
follows:

PART 466-UTILIZATION AND
QUALITY CONTROL REVIEW

Subpart C-Review Responsibilities of
Utilization and Quality Control Peer
Review Organizations (PROs)

A. The authority citation for Part 466
continues to read as follows:

Authority: Secs. 1102, 1154, and 1871 of the
Social Security Act (42 U.S.C. 1302 1320c-3,
and 1395hh).

B. In § 466.70, paragraph (e) is
amended by redesignating paragraph
(e)[2) as (e)(3) and adding a new
paragraph (e)(2) to read as follows:

§ 466.70 Statutory bases, applicability and
provisions.
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(e) Other duties and functions.

(2) The PRO must review every
change in a DRG assignment that is a
result of a review made under the
provisions of § 412.60(d) if the change
results in the assignment of a higher-
weighted DRG and the PRO has not
previously reviewed the case. The PRO
must verify that the diagnostic and
procedural information supplied by the
hospital is substantiated by the
information in the medical record.

(Catalog of FederalDomestic Assistance
Program No. 13.773, Medicare-Hospital
Insurance Program)

Dated: August 24, 1987.
William L. Roper,
A dministrator, Health Care Financing
Administration.

Approved: August 26, 1987.

Otis R. Bowen,
Secretary.

(Editorial Note.-The following addendum
and appendixes will not appear in the Code
of Federal Regulations.]

Addendum-Schedule of Standardized
Amounts Effective With Discharges On
or After October 1, 1987, and Update
Factors and Target Rate Percentages
Effective With Cost-Reporting Periods
Beginning On or After October 1, 1987

I. Summary and Background

In this addendum to the final rule, we
are making changes in the methods,
amounts, and factors for determining
prospective payment rates for Medicare
inpatient hospital services. We are also
setting forth the methods, amounts, and
factors for determining prospective
payment rates for Medicare inpatient
hospital services furnished by hospitals
in Puerto Rico. Finally, we are setting
new target rate percentages for
determining the rate-of-increase limits
(target amounts) for hospitals and_-
hospital units excluded from the
prospective payment system.

For hospital cost reporting periods
beginning on or after October 1, 1987,
except for sole community hospitals and
hospitals located in Puerto Rico, each
hospital's payment per discharge under
the prospective payment system will, for
the first time, be comprised of 100
percent of the Federal rate; that is,
hospitals will no longer receive any part
of their payment based on a hospital-
specific rate (section 1886(d)(1)(A) of the
Act). That section of the Act also
requires that for discharges occurring on
or after October 1, 1987, the Federal
portion of a hospital's prospective
payment rate is based on 100 percent of
the national rate, instead of a blend of
regional and national rates.

Sole community hospitals will
continue to be paid on the basis of a rate
per discharge composed of 75 percent of
the hospital-specific rate and 25 percent
of the applicable Federal regional rate
(section 1886(d)(5)(C)(ii) of the Act).

Effective with discharges occurring on
or after October 1, 1987, hospitals in
Puerto Rico will be subject to the
prospective payment system (section
1886(d)(9) of the Act as added by section
9304(a) of Pub. L. 99-509). However,
these hospitals' payment per discharge
will be the sum of 75 percent of a Puerto
Rico rate and 25 percent of a national
rate.

As discussed below in section II, we
are making changes in the determination
of the prospective payment rates. The
changes, to be applied prospectively,
will affect the calculation of the Federal
rates. Section III sets forth our
determination of payment rates for
hospitals in Puerto Rico. In section IV,
we discuss the various adjustments
made to the average standardized
amounts in order to achieve budget
neutrality in those areas in which it is
required. Section V sets forth our
changes for determining the rate-of-
increase limits for hospitals excluded
from the prospective payment system.
The tables to which we refer in the
preamble to the final rule are presented
at the end of this addendum.

II. Changes to Prospective Payment
Rates and DRG Weighting Factors for
FY 1988

The basic methodology for
determining Federal national
prospective payment rates is set forth at
§ 412.63. Below, we discuss the manner
in which we are changing some of the
factors or methodologies used for
determining the prospective payment
rates. The Federal rate changes will be
effective with discharges occurring on or
after October 1, 1987.

In summary, we are establishing the
FY 1988 national and regional rates (that
is, the standardized amounts set forth in
Table la andib of the addendum) by-

e Restandardizing, with the 1982
HCFA wage index, the hospital costs
used to establish the rates to reflect the
revisions we are making in the
methodology for calculating the national
average hourly wage;

* Computing average costs per case
per hospital and adjusting costs per case
to exclude the effects of case mix,
indirect medical education costs,
payment adjustments to
disproportionate share hospitals, and
cost-of-living differences for Alaska and
Hawaii;

e Grouping the adjusted operating
costs per case (labor-related and

nonlabor-related) to compute urban and
rural, national and regional average
standardized amounts using averages
weighted by total discharges rather than
by number of hospitals;

* Updating the standardized amounts
by 2.7 percent (that is, the increase in
the market basket percentage minus 2.0
percentage points).

A. Calculation of Adjusted Standardized
Amounts

1. Standardization and
Restandardization of Base-Year Costs.
Section 1886(d)(2)(A) of the Act required
the establishment of base-year cost data
containing allowable operating costs per
discharge of inpatient hospital services
for each hospital. The preamble to the
interim final rule, published September
1, 1983 (48 FR-39763), contains a detailed
explanation of how base-year cost data
were established in the initial
development of standard amounts for
the prospective payment system and
how they are used in computing the
Federal rates.

Section 1886(d)(2)(C) of the Act
required that the updated base-year per
discharge costs be standardized in order
to remove from the cost data the effects
of certain sources of variation in cost
among hospitals. These include case
mix, differences in area wage levels,
cost of living adjustments, and indirect
medical education costs. We proposed
to restandardize the base-year costs
using the 1982 HCFA wage index to
reflect the change in the methodology
for computing the national average
hourly wage.

We did not propose to restandardize
the base-year costs for the following:

" Case mix.
" Indirect medical education costs.
" Cost of living for Alaska and

Hawaii.
• Payments to hospitals that serve a

disproportionate share of low-income
patients.

a. Adjustments for Variation in
Hospital Wage Levels. Section
1886(d)(2)(C)(ii) of the Act requires that
we standardize the average cost per
case of each hospital used to develop
the separate urban and rural
standardized amounts for differences in
area wage levels. Therefore, we divided
each standardized amount into labor
and nonlabor portions, based on the
labor and nonlabor components of the
hospital market basket, and
standardized the labor portion of the FY
1984 standardized amounts using the
Bureau of Labor Statistics (BLS's) area
wage index. For FY 1986, we adopted a
new wage index based on HCFA survey
data, and we restandardized the base
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year costs used to calculate the FY 1986
standardized amounts to account for the
new wage index. We removed the effect
of the previous standardization for each
hospital's BLS wage index by
multiplying each hospital's average cost
per discharge value by the old index and
restandardized the amounts by dividing
that result by the new HCFA wage
index (see 50 FR 35692).

As discussed in section III of the
preamble, we proposed to use a blended
HCFA wage index composed of two
separate wage indexes based on 1982
and 1984 data, respectively, and to make
a change in the methodology for
computing the national average hourly
wage, which serves as the basis for
indexing the area wage levels. However,
the latter change would result in lower
index values for all areas relative to the
national average hourly wage, since the
national average hourly wage based on
the 1982 data is higher using the
proposed methodology. In order for our
porposed change in methodology to
have no adverse impact on level of
payments to hospitals, the base year
costs used to calculate the standardized
amounts must be restandardized to take
into account the effect on each area's
wage index value of the revised
methodology for calculating the national
average hourly wage.

Therefore, we proposed to
restandardize the base year costs that
were used to calculate the standardized
amounts using the 1982 HCFA wage
index. We removed the effect of the
previous standardization (1982 HCFA
wage index based on an area-weighted
national average hourly wage) by
multiplying each hospital's average cost
per discharge value by the current 1982
wage index and restandardizing the
amount by dividing that result by the
1982 HCFA wage index recalculated
using the proposed methodology for
computing the national average hourly
wage.

b. Variations in Case Mix Among
Hospitals. Section 1886(d)(2)(C)(iii) of
the Act requires that the updated FY
1984 amounts be standardized to adjust
for variations in case mix among
hospitals. The methodology used for
determining the appropriate adjustment
factor (that is, the case-mix index] is
explained in the September 1, 1983
interim final rule (48 FR 39768-39771). A
case-mix index has been calculated for

each hospital based on 1981 cost and
billing data.

Standardization, necessary to
neutralize inpatient operating costs for
the effects of variations in case mix, is
accomplished by dividing the hospital's
average cost per Medicare discharge by
that hospital's case-mix index. Table 3a
in the addendum to the September 1,
1983 interim final rule (48 FR 39847-
39870) contains the case-mix index
values used for this purpose. We did not
propose to make any changes to the
case-mix index for inpatient operating
costs and, therefore, did not
restandardize the updated amounts for
variations in case mix.

c. Indirect Medical Education Costs.
Section 1886(d)(2)(C)(i) of the Act
requires that the updated FY 1984
amounts be standardized for indirect
medical education costs. Section
1886(d)(5)(B) of the Act provides that
prospective payment hospitals receive
an additional payment for the indirect
costs of medical education, Section
9104(a) of Pub. L. 99-272 revised section

1886(d](5)(B) of the Act to change the
education adjustment factor used to
determine the indirect medical
education payment. Section
1886(d)(5)(B) of the Act currently
specifies that the education adjustment
factor is approximately 8.1 percent for
discharges occurring on or after May 1,
1986 and before October 1, 1989. For
discharges occurring on or after October
1, 1989, the adjustment factor is equal to
approximately 8.7 percent. These factors
are approximations because they are
applied on a curvilinear or variable
basis, rather than on a linear basis. An
adjustment made on a curvilinear basis
reflects a nonlinear cost relationship,
that is, each absolute increment in a
hospital's ratio of interns and residents
to beds does not result in an equal
proportional increase in costs.
Therefore, the adjustment factors are
only approximately 8.1 percent and 8.7
percent.

For discharges occurring on or after
May 1, 1986 and before October 1, 1989,
the indirect medical education factor
equals the following:

2 X + interns and residents -
beds

For discharges occurring on or after October 1, 1989, the indirect medical
education factor equals the following:

1.5 X 1+ interns and resident *

beds

Section 9104(b) of Pub. L. 99-272
amended section 1886(d)(2)(C)(i) of the
Act to provide that the standardized
amounts be restandardized to reflect the
changes made to the payment
adjustment for indirect medical
education costs under section 9104(a) of
Pub. L. 99-272. Therefore, in establishing
the standardized amounts used'to
determine the FY 1987 prospective
payment rates, after adjusting each
hospital's inpatient operating cost per
discharge for inflation, differences in
area wage levels, and case mix, we
divided each teaching hospital's cost per
discharge by 1.0 plus the individual
hospital's indirect medical education
adjustment factor as computed using the
formula described above, which section
1886(d)(5)(B)(ii)(I) of the Act requires be
used for discharges on or after May 1,

1986 and before October 1, 1989. We did
not propose to restandardize the base-
year costs for FY 1988 for indirect
medical education costs.

d. Cost-of-Living Factor for Alaska
and Hawaii. Section 1886(d)(5)(C)(iv) of
the Act authorizes the Secretary to
provide for such adjustments to the
payment amounts as the Secretary
deems appropriate to take into account
the unique circumstances of hospitals
located in Alaska and Hawaii.

Generally, these two States have
higher levels of cost in comparison to
other States in the nation. The high cost
of labor is accounted for in the wage
index adjustments discussed above.
However, the high cost of living in these
States also affects the cost of nonlabor
items (for example, supplies and
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equipment). Therefore, in order to
remove the effects of the higher
nonlabor costs from the overall cost
data (that is, for standardization
purposes), the nonlabor portion of the
average cost per Medicare discharge in
hospitals located in Alaska and Hawaii
is divided by an appropriate cost-of-
living adjustment factor.

e. Costs for Hospitals that Serve a
Disproportionate Share of Low-Income
Patients. Section 1886(d)(2)(C)(iv) of the
Act provides that, effective with
discharges occurring on or after October
1, 1986 and before October 1, 1989, the
updated amounts be standardized for
the estimated additional payments made
to hospitals that serve disproportionate
shares of low-income patients. That is,
the law requires us to remove the effects
of the payments made to
disproportionate share hospitals from
the costs used to establish the
standardized amounts. For discharges
occurring on or after October 1, 1989, we
will no longer make such an adjustment
to take into account the estimated
payments made to disproportionate
share hospitals, since section
1886(d)(5)(F) of the Act does not
authorize such payments for discharges
after September 30, 1989.

Therefore, in establishing the
standardized amounts for FY 1988, we
proposed to adjust each
disproportionate share hospital's
inpatient operating cost per discharge
by adding 1.0 to the applicable
disproportionate share payment factor,
and dividing the hospital's cost per
discharge by that number. In this way,
we removed the effect of payment
adjustments for disproportionate share
hospitals from the standardized
amounts as required under section
1886(d)(2)(C)(iv) of the Act.

Under section 1886(d)(5)(F)(iv]
calculation of the disproportionate share
adjustment factor requires us to
calculate the number of a hospital's
patient days attributable to Medicare
beneficiaries entitled to Supplemental
Security Income (SSI), and to non-
Medicare beneficiaries eligible for
Medicaid. In determining the
disproportionate share adjustment
factors for purposes of standardizing the
standardized amounts, we proposed to
use available data on the percentage of
Medicaid days from Medicare cost
reports with cost reporting periods
beginning in Federal FY 1984, and we
proposed to use the percentage of SSI/
Medicare days for FY 1985 derived from
matching FY 1985 SSI eligibility files to
Medicare FY 1985 PATBILL records.

In accomplishing the standardization,
we did not take into account any
payments to hospitals that qualify for

disproportionate share payments based
on the percentage of their revenue from
State and local government sources for
indigent care. This is because these
hospitals must demonstrate on a
hospital-by-hospital basis that they meet
the criteria for a payment adjustment.
We did not know at the time of the
publication of the proposed rule how
many or which hospitals would
ultimately qualify under this provision.
While it was our belief that the number
of these hospitals would be small, and
therefore would not have a significant
effect on the standardized rates, we
stated that we would monitor this
situation closely, and, to the extent
possible, present our data and analysis
in the final rule. We stated that, if a
larger number of hospitals than we
expected do qualify, we would consider
restandardizing the rates as a part of the
final rule to take account of payments to
these hospitals. However, currently,
there are still no hospitals that have
qualified for disproportionate share
payments under this provision.

We also noted in the proposed rule
that section 9306(a) of Pub. L. 99-509
amended section 1886(d)(5)(F)(v) of the
Act to provide that a hospital that is
located in a rural area and has 500 or
more beds also serves a significantly
disproportionate number of low-income
patients for a cost reporting period if the
hospital has a disproportionate patient
percentage that equals or exceeds a
percentage specified by the Secretary.
We stated in the proposed rule that if
standardization is necessary to take into
account additional payments as a result
of that rulemaking, we would do it as
part of this final rule. This provision of
the law was implemented through a
final rule that was published in the
Federal Register on June 25, 1987 (52 FR
23832). In the impact analysis prepared
as a part of that rule, we estimated that
only two hospitals would qualify as
disproportionate share hospitals under
the rule. We have now determined that
only one hospital will qualify. Therefore,
we do not believe that it is necessary to
make any adjustment to the payment
rates since the effect is negligible.

2. Grouping of Urban/Rural Averages
Within Geographic Areas. Under
section 1886(d)(2)(D) of the Act, the
average standardized amounts must be
determined for hospitals located in
urban and rural areas of the nine census
divisions and the nation. For FY 1988,
the Federal rates will be comprised of
100 percent of the national rate (section
1886(d)(1)(A)(iii) of the Act). Section
1886(d)(5}(C)(ii) of the Act specifies that
a sole community hospital's Federal rate
is based on 100 percent of the regional
rate.

In previous prospective payment final
rules, Table I has contained 20
standardized amounts (ten urban
amounts and ten rural amounts which
are further divided into labor-related
and nonlabor-ralated portions).
However, this year we are splitting
Table 1 into Tables la and lb. (Table ic
applies to Puerto Rico, as discussed
below.) Table ia would contain the two
national standardized amounts that are
applicable to most hospitals. Table lb
would set forth the 18 regional
standardized amounts applicable to sole
community hosptials. The methodology
for computing the national average
standardized amounts is identical to the
methodology for determining the
regional amounts, except that the
national urban and rural groups include
hospitals from all urban and all rural
geographic areas, respectively.

Currently, the average standardized
amounts are based on hospital-weighted
averages; that is, the average
standardized amount is the average of
the average standardized costs per
discharge of all hospitals. As a result,
each hospital, regardless of its number
of discharges, has an equal impact on
the average.

Section 9302(c) of Pub. L. 99-509
amended section 1886(d)(3)(A) of the
Act to specify that, with respect to
discharges occurring on or after October
1, 1987, urban and rural averages are to
be computed on the basis of discharge-
weighting rather than hospital-
weighting. Under discharge-weighting,
the standardized amounts are based on
an average derived by dividing total
costs by the number of discharges. Thus,
a hospital with a high number of.
discharges has a correspondingly
greater impact on the overall average.

Section 1886(d)(3)(A) of the Act also
specifies that appropriate adjustments
are to be made to ensure that average
standardized amounts computed on the
basis of discharge-weighting do not
result in total payments that are greater
or less than the total payments that
would have been made had the average
standardized amounts been computed
on the basis of hospital-weighting; that
is, this provision must be "budget
neutral". (For a detailed discussion of
budget neturality, see section IV of this
addendum)

The Executive Office of Management
and Budget (EOMB) has not announced
any revised listings of the Metropolitan
Statistical Area (MSA) and New
England County Metropolitan Area
(NECMA) designations that are used in
calculating the standardized amounts.
Therefore, the designations of MSAs
and NECMAs contained in the wage
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index set forth in the proposed rule will
remain the same for this final rule.

Comment: We received one comment
concerning discharge-weighting. The
commenter was concerned that using
discharge-weighting in computing the
DRG weighting factors is
disadvantageous to hospitals with high
case-mix index values. In particular, the
commenter noted that the relative
weights of some high-cost DRGs, such as
those for burn cases, have been
significantly reduced by the
recalibration.

Response: We believe that the
commenter has confused the revised
computation of the average
standardized amounts with the
calculation of the DRG relative weights.
Weighting the operating cost per case
for each hospital in the prospective
payment system data base by its volume
of discharges has the effect of increasing
the average standardized amounts
because it gives greater weight to high-
volume hospitals, which tend to be more
expensive. The increased average
standardized amounts are then
uniformly adjusted to ensure budget
neutrality of total payments relative to
estimated payments that would have -
been made based on rates that were
hospital-weighted. These adjustments,
however, are limited to the average
standardized amounts and do not enter
into either the DRG classification or the
recalibration of the DRG weights.

Recalibration of the DRG relative
weights, on the other hand, is carried
out in accordance with the steps
described in section II.B. of the
preamble of this final rule. As described
in that section, the relative weights are
normalized. That is, the average case
weight for the FY 1986 MEDPAR cases
using the revised DRG definitions and
recalibrated weighting factors is
computed. Similarly, the average case
weight for the FY 1986 discharges using
the current DRG definitions and
weighting factors is computed. The ratio
of the latter average case weight to the
former is a normalization factor, which
is then applied uniformly to the relative
weights. Application of this
normalization factor ensures that the
average case weight for the FY 1986
MEDPAR cases used is constant before
and after reclassification and
recalibration, thus ensuring that
reclassification and recalibration neither
increase nor decrease estimated
Medicare outlays for the set of cases on
which the weights are based.

The final relative weight for each
DRG represents the-ratio of the average
resources used to treat cases in the DRG
to the average resources used to treat all
Medicare cases in all DRGs. Changes in

the weighting factor for each DRG
reflect classification changes (if any
were made) and the relationship
between changes in the average
standardized charges for cases in each
DRG and changes in the average
standardized charges of all other DRGs.

With respect to the commenter's
particular concern with the weighting
factors of the burn DRGs, our data
indicate that the average standardized
charges for these DRGs have declined
from FY 1984 to FY 1986. We believe
that it is this decline in charges, rather
than the change to discharge-weighting,
which accounts for the weighting factors
for these DRGs.

3. Updating the Average Standardized
Amounts. In accordance with section
1886(d)(3)(A) of the act as amended by
section 9302(a)(2) of Pub. L. 99-509, we
are proposing to update the urban and
rural average standardized amounts
using the applicable percentage increase
specified in section 1886(b)(3)(B) of the
Act, as amended by section 9302(a)(1) of
Pub. L. 99-509. The percentage increase
to be applied is mandated under that
section of the law as the estimated
increase in the hospital market basket
percentage minus 2.0 percentage points.
The percentage change in the market
basket reflects the average change in the
price of goods and services purchased
by hospitals to furnish inpatient care.

In the September 3, 1986 final rule, we
revised the hospital market basket by
rebasing to reflect 1982, rather than
1977, cost data, expanding the number of
market basket cost categories from 18 to
28, and modifying certain variables used
as the price proxies for some of the cost
categories. For a detailed discussion of
this revision, see 51 FR 31461-31468.

When the proposed rule was
published, the increase in the hospital
market basket was estimated at 4.7
percent. Therefore, the proposed
applicable percentage increase was 2.7
percent (market basket percentage
increase minus 2.0 percentage points).
Thus, we proposed that the
standardized amounts and the hospital-
specific rates (which for cost reporting
periods beginning on or after October 1,
1987 apply only to sole community
hospitals) be increased by 2.7 percent.

Although the update factor for FY
1988 is set by law, we are required by
section 1886(e)(4) of the Act to
recommend an appropriate update
factor for FY 1988. Under section
1886(e)(5) of the act, we are required to
publish both our proposed and-final
recommendations of an'update'factor.
We published our-proposed
recommendation in the Federal Register

on June 11, 1987 (52 FR 22386). Our final
recommendation is set forth in
Appendix B of this final rule.

Comment: We received a number of
comments concerning the proposed
update factor of 2.7 percent (market
basket percentage increase minus 2.0
percent). Many commenters supported
this update factor while some believe
that the rates should be increased by the
full market basket increase.
Commenters were also concerned that
we would implement the proposed
recommended update of 0.75 percent set
forth in the June 11, 1987 notice rather
than the 2.7 percent set forth in the
proposed rule.

Response: The percentage increase to
be applied to the rates for FY 1988 is
mandated by section 1886(d)(3)(A) of the
Act as amended by section 9302(a)[2) of
Pub. L. 99-509. This section of the law
specifies the update for FY 1988 as the
estimated increase in the hospital
market basket minus 2.0 percentage
points. The most recent forecast of the
market basket increase for FY 1988
remains at 4.7 percent. Therefore, the
applicable percentage increase is 2.7
percent.

Since the update for FY 1988 is set by
law, we do not have the authority to
apply a different percentage increase
from that prescribed in the law.
However, section 1886(e)(4) of the Act,
as amended by section 9302(a)(2)(B) of
Pub. L. 99-509, requires that the
Secretary, taking into consideration the
recommendations of ProPAC,
recommend an appropriate update
factor for FY 1988, which takes into
account amounts necessary for the
efficient and effective delivery of
medically appropriate and necessary
care of high quality. Accordingly, in the
June 11, 1987 notice, we recommended
an update of 0.75 percent for prospective
payment hospitals and 1.9 percent for
hospitals excluded from the prospective
payment system. We note that these
updates are only our recommendations
and cannot be implemented without
Congressional action. The comments we
received in response to our proposed
recommendation are addressed in
Appendix B of this final rule.

Comment: One commenter expressed
concern that the HCFA Hospital
Occupational Index used in forecasting
the hospital market basket increase
does not reflect the unique labor market
from which hospitals must recruit
workers. This is because the labor
component of:the market basket is
measured using a blendof-hospital and
nonhospital iwage indicators with
nonhospital wages: hccounting for nearly
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three-fourths of the labor component.
Previously (prior to FY 1987), the labor
component of the market basket was
based solely on hospital wage trends.
This commenter recommended that
HCFA revert to the exclusive use of
hospital industry wage data for the
labor component of the market basket
and suggested the use of the
Employment Cost Index (ECI) for
hospitals, which was developed by the
Bureau of Labor Statistics.

Response. As discussed above, in the
September 3, 1986 final rule, we revised
the hospital market basket by rebasing
to reflect 1982, rather than 1977, cost
data. As part of that rebasing, we
modified the variables used as price
proxies for the labor component of the
hospital market basket. We developed
the HCFA Hospital Occupational Index,
which uses a combination of hospital
and nonhospital wage proxies.

In its April 1, 1985 report to the
Secretary, ProPAC expressed concern.
that use of the BLS average hourly
earning index for hospitals used in the
previous market basket did not
distinguish between changes in inflation
and changes in occupational mix. That
is, rapid increases in average hourly
wages could reflect changes in skill mix
instead of in wage rates. ProPAC
suggested that a combination of internal
and external (hospital and nonhospital)
proxies should be used to measure
changes in wages.

The issue of whether to use only an
internal wage proxy (that is, one based
exclusively on hospital wage and salary
data) or a combination of internal and
external wage proxies has been debated
for some time. The market basket is
intended to measure prices actually
faced by the hospital industry. Thus, for
labor, we wish to measure only changes
in wage rates, not changes in the
composition of the labor used by
hospitals. In rebasing the market basket,
we decided to use an external measure
in addition to an internal measure
because the external measure (the
employment cost index) reflects changes
in the price of wages only instead of
changes in wage prices and labor mix,
as reflected by the internal measure
(Average Hourly Earnings of Hospital
Workers).

We indicated in the September 3; 1986
final rule that once an employment cost
index specific to hospital workers.
becomes available we would consider
using it rather-than. the current blend of
internal and external measures, (54; FR
31465). As the commenter noted, the
employment cost index for hospital.
worker categories hasbeen recently
developed. by the. Bureau. of Labor
Statistics. Ho.we.v,er,, we believe its use

as a measure of hospital labor price
changes is premature at this time
because there are not yet a sufficient
number of historical observations from
which to base accurate forecasts.

4. Other Adjustments to the Average
Standardized Amounts-a. Part B Costs.
Section 1862(a)(14) of the Act prohibits
payments for nonphysician services
furnished to hospital inpatients unless
the services are furnished either directly
by the hospital, or by an entity under
arrangements made by the hospital
under which Medicare's payment to the
hospital discharges the beneficiary's
liability to pay for the services
furnished.

In the September 3, 1985 final rule, we
increased the average standardized
amounts by 0,13 percent so that they
represent costs previously billed under
Part B (50 FR 35708). In the September 3,
1986 final rule, we stated that we were
making no further adjustments for this
factor in FY 1987, or-in future Federal
fiscal. years, because the: appropriate
adjustment had been built into the FY
1986 base (51 FR 31521).

b. FICA Taxes. Section 1886(b)(6) of
the Act requires that adjustments be
made in the base period costs in
recognition of the fact that certain
hospitals were required to enter the
Social Security system and begin paying
FICA taxes as of January 1, 1984. In the
September 3, 1985 final rule, we
increased the average standardized
amounts by 0.18 percent to account for
additional costs of payroll taxes for
hospitals entering the Social Security
system (50 FR 35708). In the September
3, 1986 final rule we stated that we were
making no further adjustments for this
factor in FY 1987, or in future Federal
fiscal years,. because the appropriate
adjustment has also been built into the
FY 1986 base.

c. Nonphysician Anesthetist Costs.
Section 1886(d)(5)(E) of the Act provides
that hospital costs for-the services of
nonphysician anesthetists are paid in
full as a reasonable cost pass-through.
Under section 2312(c) of Pub. L. 98-369,
this pass-through was-made effective for
cost reporting periods beginning on or
after October 1, 1984, and before
October 1, 1987. Section 9320(a) of Pub.
L. 99-509 extended the period of
applicability of this pass-through so that
services will continue to be paid under
reasonable cost for any cost reporting
periods (or parts of cost reporting
periods) ending before-January 1, 1989.
and struck subsection, (E) effective on.
that date.

In the September 3,.1985 final rule, we.
noted that to, the. extent an adjustment.
was warranted to reflect the removal, of
these costs from the prospective

payment rates for FY 1985, it was
incorporated in the overall budget
neutrality adjustment (50 FR 35708).
Therefore, because this adjustment has
already been built into the FY 1985 base
from which the FY 1986 FY 1987, and
proposed FY 1988 rates. are derived, we
did not propose to make further
adjustments to the average standardized
amounts for FY 1988.

d Indirect Medical Education.
Section 9104(b)- of Pub. L. 99-272 added
section 1886(d)(3)(C)(ii) to the Act to
provide that, effective for discharges
occurring on or after October 1, 1986, the
average standardized amounts be
further reduced, taking into
consideration the effects of the
standardization for indirect medical
education costs as described in section
II.A.l.c. of this addendum. Specifically,
for each geographic area (regional and
national, urban and rural), total
payments including indirect medical
education and disproportionate share
hospital adjustments, based on payment
rates standardized for an 8.1 percent
curvilinear indirect medical education
factor and for disproportionate share,
shall be neither more nor less than the
estimated total of payments, including
indirect medical education adjustment
payments that would have been made
based, on rates standardized for an 11.59
percent linear indirect medical
education factor and paid out at 8.7
percent on a curvilinear basis. The
adjustment is accomplished on a
regional basis in order to reflect
congressional intent that the necessary
calculations will not redistribute
payments among the regions. Through
this adjustment, Congress is ensuring
that total prospective payments, on a
regional basis, taking into consideration
the restandardization of rates for
disproportionate share payments and for
a revised indirect medical education
payment factor of approximately 8.1
percent on a curvilinear basis, will equal
payments that would have resulted with
rates standardized for an 11.59 percent
linear indirect medical. education
adjustment factor, and payments
computed using an indirect medical
education. factor of 8.7 percent applied
on a curvilinear basis. For discharges on
or after October 1, 1989 (that is, after
that part of the law requiring"
disproportionate share payments ceases
to be in effect), the adjustment must be
such, as to ensure that the system.
savings resulting, from the-changes, to the
indirect medical education, factor are
preserved.

Therefore,. under section.
1886(df(3)(C)(ii): of, the. Act, for FY 1988.
we proposed! to. adjust the urban and

ml 
......
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rural regional and national standardized
amounts to account for indirect medical
education payments. This adjustment is
made in conjunction with the budget
neutrality adjustments (see section IV of
this addendum).

f Outliers. Section 1886[d)(5)(A) of the
Act requires that, in addition to the
basic prospective payment rates,
payments must be made for discharges
involving day outliers and may be made
for cost outliers. Section 1886(d)(3)(B) of
the Act correspondingly requires that
the standardized amounts be reduced by
the proportion of estimated total DRG
payments attributable to estimated
outlier payments. Furthermore, section
1886(d)(5)(A)(iv) of the Act directs that
outlier payments may not be less than
five percent nor more than six percent of
total payments projected to be made
based on the prospective payment rates
in any year. For FY 1987, we set the
outlier thresholds so as to result in
estimated outlier payments equal to five
percent of total payments.

Section 9302(b)(1) of Pub. L 99-509
amended section 1886(d)(3)(B) of the Act
to require that, effective with discharges
occurring on or after October 1, 1986,
each national and regional standardized
amount be reduced for hospitals located
in urban areas and for hospitals located
in rural areas based on the estimated
proportion of total DRG payments
attributable to outlier payments for
hospitals in urban areas and for
hospitals in rural areas, respectively.
Consequently, instead of the uniform
five percent reduction factor applying
equally to all the standardized amounts,
there are now two separate reduction
factors, one applicable to the urban
national and regional standardized
amounts and the other applicable to the
rural national and regional standardized
amounts. Rates for urban hospitals,
which are projected to receive outlier
payments in excess of five percent of
total DRG payments, are reduced by
that larger percentage (instead of by five
percent). Rates for rural hospitals, which
are projected to receive outlier
payments of less than five percent of
total DRG payments, are reduced by the
lower percentage (instead of by five
percent).

We proposed to continue to set the
outlier thresholds so as to result in
estimated outlier payments equal to five
percent of total prospective payments.
Therefore, for FY 1988, we proposed to
set the day outlier threshold at the lesser
of 23 days or 2.0 standard deviations
and the cost outlier threshold at the
greater of 2.0 times the prospective
payment rate for the DRG or $16,000.

The proposed outlier reduction factors
for FY 1988 were as follows:

Outlier Reduction Factors

Urban: .94519.
Rural: .97246.
As indicated in section V.C. of the

preamble to this final rule, we have
decided, based on comments received,
not to adopt certain charges in outlier
payment methodologies that we had
proposed for FY 1988. These proposed
changes affected the level of the
proposed outlier thresholds. As a result
of not implementing the proposed
changes, as well as the incorporation of
later charge data for FY 1986, we are
setting the day outlier threshold at the
lesser of 18 days or 2.0 standard
deviations and the cost outlier threshold
at the greater of 2.0 times the
prospective payment rate for the DRG or
$14,000.

The final outlier reduction factors for
FY 1988 are as follows:

Outlier Reduction Factors

Urban: .94441
Rural: .97485
In another document I we are revising

the prospective payment system to
incorporate capital costs. Under the
provisions of that document, payments
may be made for outliers as a part of the
capital payment in the same way-that
have been made for inpatient operating
costs since the implementation of the
prospective payment system. This final
rule on capital costs contains the
methodology, as well as examples, of
how we compute the capital component
of the outlier payment. This system for
incorporating capital will be effective
with cost reporting periods beginning on
or after October 1, 1987. Until a hospital
becomes subject to the new capital
system, payment for outliers will be
made using only the current
methodology. (See the examples in the
September 3, 1986 final rule (51 FR
31524).)

B. Adjustments for Area Wage Levels
and Cost-of-Living

This section contains an explanation
of the application of two types of
adjustments to the adjusted
standardized amounts that will be made
by the intermediaries in determining the
prospective payment rates as described
in section D below. For discussion
purposes, it is necessary to present the
adjusted standardized amounts divided
into labor and nonlabor portions. Tables
la and lb contain the actual labor-
related and nonlabor-related shares that

I Editorial note.-The capital costs final rule
appears in Part IV of this issue.

will be used to calculate the prospective
payment rates for hospitals located in
the 50 States and the District of
Columbia.

1. Adjustment for Area Wage Levels.
Section 1886(d)(2)(H) of the Act requires
that an adjustment be made to the labor-
related portion of the prospective
payment rates to account for area
differences in hospital wage levels. This
adjustment is made by the
intermediaries by multiplying the labor-
related portion of the adjusted
standardized amounts by the
appropriate wage index for the area in
which the hospital is located. In section
III of the preamble to this final rule, we
discuss certain revisions we are making
to the wage index. This inldex is set forth
in Tables 4a and 4b of this addendum.

2. Adjustment for Cost of Living in
Alaska and Hawaii. Section
1886(d)(5)(C)(iv) of the Act authorizes an
adjustment to take into account the
unique circumstances of hospitals in
Alaska and Hawaii. Higher labor-
related costs for these two States were
included in the adjustment for area
wages above. For FY 1988, the
adjustment necessary for nonlabor-
related costs for hospitals in Alaska and
Hawaii will be made by the
intermediaries by multiplying the
nonlabor portion of the standardized
amounts by the appropriate adjustment
factor contained in the table below.

Table of cost-of-Living Adjustment Factors,
Alaska and Hawaii Hospitals

Alaska- All areas ....................................... 1.25
Hawaii:

O ahu ...................................................... 1.225
K auai ...................................................... 1.175
Maui ........ ........... 1.20
M olokai ................................................. 1.20
Lanai ...................................................... 1.20 '
H aw aii ................................................... 1.15

(The above factors are baaed on data obtained from the
U.S. Office of Personnel ManagementJ

C. DRG Weighting Factors

As discussed in section II of the
preamble to this final rule, we have
developed a classification system for all
hospital discharges, sorting them into
DRGs, and have developed weighting
factors for each DRG that are intended
to reflect the relative average resource
consumption associated with each DRG.

Table 5 of section VI of this
addendum contains the weighting
factors that we will use for discharges
occurring in FY 1988. These factors have
been recalibrated as explained in
section 1I of the preamble.
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D. Calculation of Prospective Payment
Rates for FY 1988

General Formula for Calculation of
Prospective Payment Rates for Cost
Reporting Periods Beginning on or after
October 1, 1987 and Before October 1, 1988
Prospective Payment Rate for all hospitals

except sole community hospitals equals
Federal Portion (100 percent national rate)

Prospective Payment Rate for Sole
Community Hospitals equals 75 percent of
the hospital-specific portion plus 25 percent
of the Federal portion, (100 percent regional!
rate)
1. Federal Portion. For cost reporting

periods beginning on or after October1,
1987 and before October 1, 1988, except
for sole community hospitals,. 100
percent of the hospitals rate is the
hospital's Federal rate. Beginning with
discharges occurring on or after October
1, 1987, the Federal rate is comprised of
100 percent of the Federal national rate
except for sole community hospitals,
whose 25 percent Federal portion is
based on the Federal regional rate. The
Federal rates are determined as follows:

Step 1-Select the appropriate
regional or national adjusted
standardized amount considering the
type of hospital and urban or rural
designation of the hospital (see Tables
la and 1b, section VI of this addendum).

Step 2-Multiply the labor-related
portion of the standardized amount by
the appropriate wage index.

Step 3-Forhospitals in Alaska and
Hawaii, multiply the nonlabor-related
portion of the standardized amount by
the appropriate cost-of-living adjustment
factor.

Step 4-Sum the amount from step 2
and the nonlabor portion of the
standardized amount (adjusted if
appropriate under step 3).

Step 5-Multiply the final amount
from step 4 by the weighting factor
corresponding to the appropriate DRG
weight (see Table 5, section VI of this,
addendum).

2. Hospital-Specific Portion
(Applicable only to Sole Community
Hospitals). The hospital-specific portion
of the prospective payment rate is based
on a hospital's historical cost
experience. For the first cost reporting
period under prospective payment, a
hospital-specific rate was calculated for
each hospital, derived generally from
the following formula:

Base year costs per discharge divided by 1981
case-mix index times-updating factor
equals Hospital-specific rate

For sole community hospitals, the
hospital-specific portion-equals 75.
percent of the hospital-specific. rate for
all cost reporting periods beginning, on
or after October 1,.1983.For each

subsequent cost reporting period, the
hospital-specific portion is derived as
follows:
Hospital-Specific Rate times Updating Factor

times Blending Percentage (75 percent)
times DRG Weight.

For a more detailed. discussion of the
hospital-specific portion, we refer the
reader to the September 1, 1983 interim
final rule (48 FR 39772).

a. Updating the Hospital-Specific
Rates for FY 1988 Cost Reporting
Periods. We are increasing the hospital-
specific rates by 2.7 percent (market
basket percentage increase minus two
percentage points) for cost reporting
periods beginning on or after October 1,
1987. As required by sections
1886(b)(3)(A) and (B) of the Act (as
amended by section 9302 of Pub. L. 99-
509), this is the same percentage
increase (2.7 percent) by which we are
changing the Federal rates for FY 1988.

b. Calculation of Hospital-Specific
Portion. For sole community hospital
cost reporting periods beginning on or
after October 1, 1987, the hospital-
specific portion of a hospital's payment
for a given discharge is calculated by-

Step 1-Multiplying the hospital's
hospital-specific rate by the applicable
update factor (1.027);

Step 2-Multiplying the result in Step
I by 75 percent; and

Step 3-Multiplying the amount
resulting from Step 2 by the specific
DRG weighting factor applicable to the
discharge. The result is the hospital-
specific portion of the FY 1988
prospective payment for a given
discharge for a sole community hospital.

III. Prospective Payment Rates for
Hospitals Located in Puerto Rico

This section contains an explanation
of how we derive the adjusted
standardized payment amounts
applicable for FY 1988 for hospitals
located in Puerto Rico. The methodology
for arriving at the appropriate rate
structure is essentially prescribed by
section 1886(d)(9) of the Act and is set
forth in regulations in § § 412,207 through
412.212.

A. Calculation of Adjusted Standardized
Amounts

The Puerto, Rico, adjusted
standardized amounts, which are set
forth in Table lc, are computed as
described below,

1. Target Amounts. Section
1886(d)(9)(B)(i) of theAct requires that
we determine the Medicare target
amount (as defined in section-
1886(b)(3)(A) of the Act) for each
hospital for its cost reporting period,
beginning in FY 1987., For purposes. of

computing the Puerto- Rico standardized
amounts, we will not consider revisions
to the target amounts subsequent to
HCFA's development of those amounts.

2. Updating for FY 1988. Section
1886(d)(9}(B)}i) of the Act also requires
that each target amount be updated to
the midpoint of FY 1988 (April 1, 1988)
by prorating the applicable percentage
increase for FY 1988 as defined in
section 1886(b](3)(B) of the Act. That
section of the Act specifies that the
applicable percentage increase for FY
1988 is the increase in the market basket
percentage minus 2.0 percentage points,
that is, 2.7 percent.

3. Standardization of the Target
Amount. Section 1886(d)(9)(B)(ii) of the
Act requires- that the updated target
amount for each hospital be
standardized for several variables.
Standardization means the removal of
the effects of certain sources of
variation in cost among hospitals. These
include case mix, differences in area
wage levels, payments for hospitals that
serve a disproportionate share of low-
income patients, and indirect medical
education costs.

a. Adjustments for Variations in
Hospital Wage Levels. Section
1886(d)(9)(B)(ii)(IH) of the Act requires
that the updated target amount be
standardized by adjusting for variations
among hospitals by area in the average
area hospital wage level. Therefore, the
target amount is divided into labor and
nonlabor portions, based on the labor
and nonlabor components of the
hospital market basket. The labor-
related portion is then divided by the
appropriate wage index for the
geographic area in which the hospital is
located to, remove the effects of local
wage differences from hospital target
amounts.

As discussed in section III of the
preamble, we are updating the HCFA
wage index using 1984 data and making
a change in the methodology for
computing the national average hourly
wage, which. serves as the. basis for
indexing the, area wage levels. In
addition, as discussed in section IV of
the preamble, we are adding wage index
values for areas in Puerto Rico to the
wage index. The wage index is set forth
in Tables 4a and, 4b.

b; Variations, in Case Mix Among
Hospitals. Section 1886(d)(9)(B)(ii)(I) of
the Act requires that the updated target
amounts be standardized to adjust for
variations in case mix among hospitals.
The methodology used for determining
the appropriate adjustment factor (that
is, the case-mix index) is explained in
the September 1, 1983 interim final rule
(48 FR 39768-39771J. A case-mix index
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has been calculated for each hospital in
Puerto Rico based on 1984 data.

Standardization, necessary to
neutralize inpatient operating costs for
the effects of variations in case mix, is
accomplished by dividing the hospital's
target amount per Medicare discharge
by that hospital's case-mix index.

c. Indirect Medical Education Costs.
Section 1886(d)(9)(B)(ii)(I) of the Act
requires that the updated target amounts
be standardized for indirect medical
education costs. Section 1886(d)(9)(D)(ii)
of the Act provides that prospective
payment hospitals in Puerto Rico receive
an additional payment for the indirect
costs of medical education as specified
in section 1886(d)(5)(B) of the Act. Under
section 1886(d)(5)(B) of the Act, the
indirect medical education cost payment
is based on an education adjustment

factor, which is approximately 8.1
percent for discharges occurring on or
after May 1, 1986 and before October 1,
1989. For discharges occurring on or
after October 1, 1989, the adjustment
factor is equal to approximately 8.7
percent. These factors are
approximations because the adjustment
factor is calculated on a curvilinear or
variable basis. An adjustment made on
a curvilinear basis reflects a nonlinear
cost relationship, that is, each absolute
increment in a hospital's ratio of interns
and residents to beds does not result in
an equal proportional increase in costs.
Therefore, the adjustment factors are
only approximately 8.1 percent and 8.7
percent.

For discharges occurring on or after
May 1, 1986 and before October 1, 1989,
the indirect medical education factor is
calculated using the following formula:

2 X + interns and residents4
05

beds

For discharges occurring on or after October 1, 1989, the indirect medical
education factor equals the following:

1.5 X I + interns and resident
5795

beds

Therefore, after adjusting each
hospital's updated target amount for
differences in area wage levels and case
mix, we divided each teaching hospital's
target amount by 1.0 plus the individual
hospital's indirect medical education
adjustment factor as computed using the
formula described above, which section
1886(d)(5)(B)(ii)(l) of the Act requires be
used for discharges on or after May 1,
1986 and before October 1, 1989.

d. Costs for Hospitals That Serve a
Disproportionate Shore of Low-Income
Patients. Section 1886(d)(9)(B)(ii)(IV) of
the Act provides that the updated target
amounts be standardized for the
estimated additional payments made to
hospitals that serve a disproportionate
share of low-income patients. That is,
the law requires us to remove the effects
of the payments made to
disproportionate share hospitals from

-iii

the costs used to establish the
standardized amounts.

Therefore, we are adjusting each
disproportionate share hospital's
updated target amount by adding 1.0 to
the applicable disproportionate share
payment factor, and dividing the
hospital's updated target amount by that
number. In this way, we remove the
effect of payment adjustments for
disproportionate share hospitals from
the standardized amounts as required
under section 1886(d)(9)(B)(ii)(IV) of the
Act.

In determining the disproportionate
share adjustment factors for purposes of
standardizing the updated target
amounts, we will use available data on
the percentage of Medicaid days from
FY 1984 Medicare cost reports and the
percentage of SSI/Medicare days for FY
1985 derived from matching FY 1985 SSI

eligibility files to Medicare FY 1985
PATBILL records.

In accomplishing this standardization,
we have not taken into account any
payments to hospitals that qualify for
disproportionate share payments based
on the percentage of their revenue from
State and local government sources for
indigent care. This is because these
hospitals must demonstrate on a
hospital-by-hospital basis that they meet
the criteria for a payment adjustment.

4. Grouping of Urban/Rural Averages
Within Geographic Areas. Under
section 1886(d)(9)(B)(iii] of the Act, the
average standardized amount per
discharge must be determined for
hospitals located in urban and rural
areas in Puerto Rico. That section of the
Act also specifies that the urban and
rural average standardized amounts for
Puerto Rico hospitals are based on
discharge-weighted averages just as
section 1886(d)(3)(a) of the Act specifies
this methodology for the average
standardized amounts that are
applicable to other prospective payment
hospitals. This methodology is discussed
in detail in section II.A.2. of this
addendum. The average standardized
amounts for hospitals located in Puerto
Rico are set forth in Table 1c.

5. Other Adjustments to the Average
Standardized Amounts. The average
standardized amounts, calculated as
described above, are further adjusted as
explained below. Note that there are no
adjustments for Part B costs or FICA
taxes for hospitals located in Puerto
Rico as there are for prospective
payment hospitals located outside of
Puerto Rico. This is because adjustments
to account for these costs have already
been made to the target amounts on
which the average standardized
amounts are based.

a. Nonphysician Anesthetist Costs.
Section 1886(d)f9)(D)(iv) of the Act
specifies that the provisions of section
1886(d)(5)[E) of the Act apply to
hospitals located in Puerto Rico. Section
1886(d)(5](E) of the Act provides that
hospital costs for the services of
nonphysician anesthetists are paid in
full as a reasonable cost pass-through.
Under section 2321(c) of Pub. L. 98-369,
this pass-through was made effective for
cost reporting periods beginning on or
after October 1, 1984, and before
October 1, 1987. Section 9320(a) of Pub.
L. 99-509 extended the period of
applicability of this pass-through so that
services will continue to be paid under
reasonable cost for any cost reporting
periods (or parts of cost reporting
periods) ending before January 1, 1989
and struck subsection (E) effective on
that date.
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We considered the effect of the pass-
through provision on the average
adjusted standardized amounts as part
of the budget neutrality analysis (see
discussion in section IV of this
addendum).

b. Outliers. Section 1886(d)(5)(A)(iv)
of the Act, made applicable to Puerto
Rico by section 1886(d)(9)(D)(i) of the
Act, directs that outlier payments may
not be less than five percent nor more
than six percent of total payments
projected to be made to prospective
payment hospitals based on the
payment rates in any year. Since Puerto
Rico hospitals will be subject to the
prospective payment system beginning
October 1, 1987, bills from those
hospitals have been used in setting the
proposed outlier thresholds (set forth
above in section II.A.4.f. of the
addendum) so that overall system-wide
outlier payments are estimated to be
five percent of total prospective
payments as required by law.

Section 1886(d)(3)(B) of the Act
requires that separate urban and rural
outlier offsets to the standardized
amounts be developed. As initially
implemented October 1, 1986, these
offsets apply on a national basis to
urban and rural hospitals. We proposed
to set the same outlier offsets for the
Puerto Rico prospective payment
standardized amounts as we have for
hospitals located outside Puerto Rico.
The proposed outlier reduction factors
were as follows:

Urban Rural

.94519 ...................................................... .97246

The final reduction factors for FY 1988

are as follows:

Urban Rural

.94441 ..................... 97485

B. Calculation of National Standardized
Amount for Puerto Rico

The national standardized payment
amount applicable to hospitals in Puerto
Rico consists of the discharge-weighted
average of the national rural
standardized amount and the national
urban standardized amount (as set forth
in Table la of this addendum). The
national average standardized amount
for Puerto Rico is set forth in Table 1c.

C. Adjustments for Area Wage Levels
Section 1886(d)(9)(B)(vi) of the Act

requires that an adjustment be made to

the labor-related portion of the Puerto
Rico prospective payment rates to
account for area differences in hospital
wage levels. This adjustment is made by
the intermediaries by multiplying the
labor-related portion of the adjusted
standardized amounts by the
appropriate wage index for the area in
which the hospital is located. (Table ic
sets forth the labor-related and
nonlabor-related shares for both the
Puerto.Rico and the national
standardized amounts that would be
used to calculate the prospective
payment rates for hospitals located in
Puerto Rico.) The wage index is set forth
in Tables 4a and 4b of this addendum.

D. DRG Weighting Factors
As discussed in section II of the

preamble to this final rule, we have
developed a classification system for all
hospital discharges, sorting them into
DRGs, and have developed weighting
factors for each DRG that are intended
to reflect the relative resource
consumption associated with each DRG.

Table 5 of section VI of this
addendum contains the weighting
factors that we will use for discharges
occurring in FY 1988. These factors have
been recalibrated as explained in
section II of the preamble.

E. General Formula for Calculation of
Prospective Payment Rates for Hospitals
Located in Puerto Rico Beginning On or
After October 1, 1987 and Before
October 1, 1988

Prospective Payment Rate for Puerto
Rico hospitals = 75 percent of the
Puerto Rico Rate + 25 percent of the
National Rate.

1. Puerto Rico Rate, The Puerto Rico
prospective payment rate is determined
as follows:
Step 1-Select the appropriate adjusted

average standardized amount
considering the urban and rural
designation of the hospital (see
Table 1c, section VI of the
addendum).

Step 2-Multiply the labor-related
portion of the standardized amount
by the appropriate wage index.

Step 3-Sum the amount from step 2 and
the nonlabor portion of the
standardized amount.

Step 4-Multiply the amount from step 3
by the weighting factor
corresponding to the appropriate
DRG weight (see Table 5, section VI
of the addendum).

2, National Rate. The national
prospective payment rate is determined
as follows:
Step 1-Multiply the labor-related

portion of the national average

standardized amount (see Table 1c,
section VI of the addendum by the
appropriate wage index.

Step 2-Sum the amount from step 1 and
the nonlabor portion of the national
average standardized amount.

Step 3-Multiply the amount from step 2
by the weighting factor
corresponding to the appropriate
DRG weight (see Table 5, section VI
of the addendum).

IV. Budget Neutrality

The law requires that a number of
adjustments be made to the average
standardized amounts in order to
achieve the payment levels anticipated
by Congress in its revisions to section
1886 of the Act. In order to incorporate
these adjustments, which are discussed
in more detail below as well as in
previous prospective payment rules, we
used an iterative simulation process.

Using the most current data available
(that is, bills for FY 1986 discharges from
hospitals currently subject to the
prospective payment system received in
HCFA through June 1987 (approximately
9.7 million discharges)), we ran a
baseline simulation using the PRICER
program to price each case.

Estimated payments were calculated
using FY 1988 standardized amounts
computed on the same basis as those
published in the September 3, 1986 final
rule (51 FR 31530, except that these
rates were-

* Updated by 1.15 percent for FY 1987
(rather than by .5 percent as announced
in the September 3, 1986 final rule) and
further updated by 2.7 percent for FY
1988 as prescribed by section
1886(b)(3)(B)(i)(II) of the Act;

- Adjusted to reflect the
restandardization of the wage index
resulting from revising the methodology
for computing the national average
hourly wage; and

* Adjusted to take into account the
additional payments to rural referral
centers as required by section
1886(d)(5)(C)(i) of the Act.

The September 3, 1986 rates already
included adjustments required by
various provisions of Pub. L. 99-272,
such as restandardization for indirect
medical education payments,
standardization for payments to
hospitals serving a disproportionate
share of low-income patients, and the
adjustment for the indirect medical
education payment equality factor (see
51 FR 31498-31529).

From this simulation, we calculated
the ratio of total outlier payments to
total payments (including outliers). We
computed separate outlier payment

33068 Federal Register / Vol. 52,
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ratios for hospitals in urban areas and
hospitals in rural areas.

In addition, we calculated the total
operating payments under the
prospective payment system that we
estimate would have occurred in FY
1988 using standardized amounts that
were hospital-weighted and reduced
uniformly for outliers by five percent.
This amount served as the aggregate
prospective payment target that had to
be maintained after the urban and rural
standardized amounts were discharge-
weighted and differentially adjusted for
urban and rural outlier ratios,
respectively.

The next step was to discharge-weight
the standardized amounts and to
remove the effect of the five percent
outlier adjustment from the FY 1988
standardized amounts and replace it
with the initial outlier ratio estimates for
urban hospitals and rural hospitals as
computed in the initial price simulation.
However, these initial outlier ratios
require further refinements since they
were computed on the basis of
standardized payment amounts
uniformly reduced by five percent.
Therefore, further simulations were
conducted to refine the outlier payment
ratios used in computing the
standardized amounts and to ensure
that the total payment constraint was
met.

These revised rates were also used to
rerun the price simulation not only to
refine the outlier payment ratios used to
offset the standardized amounts but also
to determine if aggregate payments
based on these discharge-weighted,
differentially adjusted rates equal the
target payment amount computed in the
baseline price simulation.

The entire simulation process was
repeated until the outlier ratios and
budget neutrality factor computed in the
simulation and used to adjust the
standardized rates resulted in total
aggregate payments equal to the
baseline target amount that represents
our estimate of total prospective
payment system payments for FY 1988
that would have been incurred had
these provisions not been implemented.

The outlier adjustment and budget
neutrality factors are as follows:

Outlier

Urban Rural

.94441 ...................................................... .97485

Budget Neutrality Factor

.97449

Section 1886(e)(1)(C) of the'Act
requires that the incorporation of
hospitals in Puerto Rico into the
prospective payment system in FY 1988
be accomplished in a budget-neutral
fashion; that is, the aggregate payment
to prospective payment hospitals
including those located in Puerto Rico
must be neither greater nor less than the
payment amount that would have been
made to those hospitals had section 9304
of Pub. L. 99-509, which added Puerto
Rico hospitals to the prospective
payment system, not been enacted.
Accordingly, we analyzed what the total
payment for FY 1988 would be if all
prospective payment hospitals,
including hospitals located in Puerto
Rico, are paid under the prospective
payment system and what the total
payment for FY 1988 would be for these
hospitals if the hospitals located in
Puerto Rico are paid as if they are still
subject to the rate-of-increase limits and
all other hospitals receive their payment
under the prospective payment system.
The difference in payment amounts is
considerably less than 0.1 percent, and,
consequently, the budget neutrality
adjustment for incorporating hospitals in
Puerto Rico into the prospective
payment system is negligible. Therefore,
we believe that it is unnecessary to
adjust the average standardized
amounts to achieve budget neutrality.

V. Target Rate Percentages for
Hospitals and Hospital Units Excluded
From the Prospective Payment System

A. Background

The inpatient operating costs of
hospitals and hospital units excluded
from the prospective payment system
are subject to rate-of-increase limits
established under the authority of
section 1886(b) of the Act, which is
implemented in § 413.40 of the
regulations. Under these limits, an
annual target amount (stated as
inpatient operating cost per discharge) is
set for each hospital, based on the
hospital's own cost experience. This
target amount is applied as a ceiling on
the allowable costs per discharge for the
hospital's next cost reporting period.

A hospital that has inpatient operating
costs per discharge in excess of its
target amount will be paid no more than
that amount. However, a hospital has
inpatient operating costs less than its
target amount will be paid its costs plus
the lower of (1) 50 percent of the
difference between the inpatient
operating cost per dishcarge and the
target amount, or (2) five percent of the
target amount.

Each hospital's target amount is
adjusted annually before the beginning
of its cost reporting period, by an
applicable target rate percentage for the
12-month period, prorated based on
calendar year target rate percentages.
For cost reporting periods beginning in
FY 1983 and FY 1984, the applicable
target rate percentage was the estimated
hospital market basket increase factor
plus one percentage point. For cost
reporting periods beginning in FY 1985,
the applicable target rate percentage
was the estimated hospital market
basket increase factor plus one-quarter
of one percentage point. Under section
9101(e)(3) of Pub. L. 99-272, the
applicable target rate percentage
increase for cost reporting periods
beginning on or after October 1, 1985
through September 30, 1986 is 5/24 of
one percent. Section 9101 of Pub. L. 99-
272 provides that for purposes of
updating the target rate for FY 1987, the
FY 1986 increase will be deemed to have
been one-half of one percent. For cost
reporting periods beginning in FY 1987,
section 9302(a) of Pub. L. 99-509
provided that the applicable percentage
increase was 1.15 percent.

B. Target Amounts for Cost Reporting
Periods Beginning in FY 1988

For cost reporting periods beginning in
FY 1988, under section 1886(b)(3)(i)(II) of
the Act, as amended by section 9302(a)
of Pub. L. 99-509, the applicable
percentage increase is the market basket
percentage increase minus 2.0
percentage points. Therefore, we
proposed to increase each hospital's
previous year's target amount by 2.7
percent. Thus, the same percentage
increase applies to the target rate
amounts for hospitals and units
excluded from the prospective payment
system as applies to the prospective
payment rates for hospitals subject to
that system. Since the most recent
estimated increase in the market basket
remains at 4.7 percent, each hospital's
previous year's target amount will be
increased by 2.7 percent for its cost
reporting period beginning on or after
October 1, 1987.

VI. Tables

This section contains the tables
referred to throughout the preamble to
this proposed rule and in this
addendum. For purposes of this
proposed rule, and to avoid confusion,
we have retained the designations of
Tables 1 through 5 that were first used
in the September 1, 1983 initial
prospective payment final rule (48 FR
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39844). Tables la, lb, 1c, 3c, 4a, 4b, 5, Table 3c-Hospital Case-Mix Indexes for TABLE 1A.-NATIONAL ADJUSTED STAND-
and 7 are presented below. The tables Discharges Occurring in FY 1986 ARDIZED AMOUNTS, LABOR/NONLABOR
are as follows: Table 4a-Wage Index for Urban Areas

Table ia-National Adusted Standardized Table 4b-Wage Index for Rural Areas Urban Rural/_
Amounts, Labor/Nonlabor Table 5- Diagnosis-Related Groups, Nonla- Labor- Nonla-

Table lb-Regional Adjusted Standardized Table 7a-Length-of-Stay Percentiles Using Labor-related bar. Laor- bor-

Amounts, Labor/Nonlabor FY 1987 DRG Classification related related related
Table ic-Adjusted Standardized Amounts Table 7b-Length-of-Stay Percentiles Using

for Puerto Rico, Labor/Nonlabor FY 1988 DRG Classification 2337.09 .............. 828.12 2123.20 587.97

TABLE lb.-REGIONAL ADJUSTED STANDARDIZED AMOUNTS, LABOR/NONLABOR'

Urban Rural

Labor- Nonlabor- Labor- Nonlabor-
related related related related

1. New England (CT, ME, MA, NH, RI, VT) ............................................................................... 2442.27 859.86 2350.23 696.88
2. M iddle Atlantic (PA, NJ, NY) ................................................................................................... 2214.47 824.29 2253.79 657.49
3. South Atlantic (DE, DC, FL, GA, MD, NC, SC, VA, WV) ..................................................... 2348.04 753.85 2155.54 572.23
4. East North Central (IL, IN, M I, OH, W I) ................................................................................. 2477.09 892.15 2180.78 634.81
5. East South Central (AL, KY, MS, TN) .............................-...................................................... 2255.07 684.66 2136.28 533.47
6. West North Central (IA, KS, MN, MO, NB, ND, SD) ........................................................... 2346.62 812.11 2072.68 569.39
7. W est South Central (AR, LA, OK, TX) ................................................................................... 2356.52 753.37 1990.81 524.17
8.. Mountain (AZ, CO, ID, MT, NV, NM, UT, W Y) ...................................................................... 2248.43 801.47 2022.89 606.49
9. Pacific (AK, CA, HI, O R, W A) ................................................................................................ 2198.90 919.67 1958.41 679.27

Applicable Only to Sole Community Hospitals.

TABLE ic.-ADJUSTED STANDARDIZED AMOUNTS FOR PUERTO RICO, LABOR/NONLABOR

Labor- Nonlabor-

related related

National ......................... 2285.09 769.74

BILLING CODE 4120-01-M
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TABLE 4a.-WAGE INDEX FOR URBAN
AREAS

Urban area (constituent counties or Wage
county equivalents) index

Abilene, TX .............................................
Taylor, TX

Aguadilla. PR .......................
Aguada, PR
Aguadilla, PR
Isabella, PR
Moca, PR

Akron, OH ...............................................
Portage, OH
Summit. OH

Albany. GA .............................................
Dougherty, GA
Lee, GA

Albany-Schenectady-Troy, NY .............
Albany, NY
Greene, NY
Montgomery. NY
Rensselaer, NY
Saratoga, NY
Schenectady, NY

Albuquerque, NM ...................................
Bernalillo, MN

Alexandria. LA............... .......
Rapides, LA

Allentown-Bethlehem, PA-NJ ..............
Warren, NJ
Carbon, PA
Lehigh, PA
Northampton, PA

Altoona, PA ............................................
Blair, PA

Amarillo, TX .......................... .......
Potter, TX
Randall, TX

Anaheim-Santa Ana, CA .......................
Orange, CA.

Anchorage, AK .......................................
Anchorage, AK

Anderson, IN ..........................................
Madison, IN

Anderson, SC .........................................
Anderson, SC

Ann Arbor, Ml .........................................
Washtenaw, MI

Anniston, AL ...........................................
Calhoun, AL

Appleton-Oshkosh-Neenah, WI ...........
Calumet, WI
Outagamie, Wl
Winnebago, WI

Arecibo, PR ............................................
Arecibo, PR
Camuy, PR
Hatillo, PR
Quebradillas, PR

Asheville, NC ..........................................
Buncombe, NC

Athens, GA .............................................
Clarke, GA
Jackson, GA
Madison, GA
Oconee, GA

Atlanta, GA ............................................
Barrow, GA
-Butts, GA
Cherokee, GA
Clayton, GA

-Cobb, GA
Coweta, GA

0.8335

0.4624

1.0023

0.7748

0.8702

1.0188

0.8182

0.9858

0.9474

0.9326

1.2031

1.4619

0.9175

0.7839

1.1723

0.7847

0.9792

0.4401

0.8501

0.7710

0.9196

TABLE 4a.-WAGE INDEX FOR URBAN
AREAS--Continued

Urban area (constituent counties or Wage
county equivalents) index

De Kab, GA
Douglas, GA
Fayette, GA
Forsyth, GA
Fulton, GA
Gwlnnett, GA
Henry, GA
Newton, GA
Paulding, GA
Rockdale, GA
Spalding, GA
Walton, GA

Atlantic City, NJ ..............
Atlantic City,
Cape May, NJ

Augusta, GA-SC ........... .............
Columbia, GA
McDuffie, GA
Richmod. GA
Aiken, SC

Aurora-Elgin, IL .....................
Kane, IL
Kendall, IL

Austin, TX ............................................
Hays, TX
Travis, TX
Williamson, TX

Bakersfield, CA .....................
Kern, CA

Baltimore, MD ......................
Anne Arundel, MD
Baltimore, MD
Baltimore City, MD
Carroll, MD
Harford, MD
Howard, MD.
Oueen Annes, MD

Bangor, M E ............................ ..............
Penobscot, ME

Baton Rouge, LA ....................................
Ascension, LA
East Baton Rouge, LA
Livingston, LA
West Baton Rouge, LA

Battle Creek, MI .....................
Calhoun, MI

Beaumont-Port Arthur, TX ....................
Hardin, TX
Jefferson, TX
Orange, TX

Beaver County, PA ................................
Beaver, PA

Bellingham , W A ......................................
Whatcom, WA

Benton Harbor, MI ................................
Berrien, MI

Bergen-Passaic, NJ ...............................
Bergen, NJ
Passaic, NJ

Billings, M T .............................................
Yellowstone, MT

Biloxi-Gulfport, MS .................................
Hancock, MS
Harrison, MS

Binghamton, NY .....................................
Broome, NY
Tloga, NY

Birmingham, AL ........ ............. *...........
Blount, AL

0.9898

0.8908

1.0123

1.0409

1.1114

1.0178

0.8907

0.8665

0.9670

0.9394

1.0368

1.0823

0.8436

1.0299

0.9756

0.8012

0.9107

0.9226

TABLE 4a.--WAGE INDEX FOR URBAN
AREAs-Continued

Urban area (constituent counties or wage
county equivalents) I± ex

Jefferson, ALI
Saint Clar, AL
Shelby, AL
Walker, AL

Bismarck, ND ............ ........
Burleigh, ND
Morton, ND

Bloomington, IN .....................................
Monroe, IN

Bloomington-Normal, IL .......................
McLean, IL

Boise City, ID ..........................................
Ada,;ID.

Boston-Lawrence-Salern-Lowell-
Brockton, MA......................................
Essex, MA
Middlesex, MA.
Norfolk, MA
Plymouth, MA
Suffolk, MA

Boulder.Longmont CO ................ : .....
Boulder, CO

Bradenton, FL ........................................
Manatee, FL

Brazoria, TX ............................................
Brazorla. TX

Bremerton, WA ......................................
Kitsap, WA

Bridgeport-Stamford-Norwalk-
Danbury, CT ........................................
Fairfield, CT

Brownsville-Harllngen. TX...................
Cameron, TX

Bryan-College Station, TX ....................
Brazos, TX

Buffalo. NY .......... . ..........
Erie, NY

Burlington, NC ........................................
Alamance., NC

Burlington, VT .......................................
Chittenden, VT
Grand Isle, VT

Caguas, PR ............................................
Caguas, PR
Gurabo, PR
San Lorenz. PR
Aguas Buenas, PR
Cayey, PR
Cidra, PR

Canton, OH ........................
Carroll, OH
Stark, OH

Casper, WY ...........................................
Natrona, WY

Cedar Rapids, IA ...................................
Linn, IA

Champaign-Urbana-Rantoul, IL..........
Champaign, IL

Charleston, SC......................................
Berkeley, SC
Charleston, SC
Dorchester, SC

Charleston, WV ..............
Kanawha. WV
Putnam, WV

Charlotte-Gastona-Rock Hill, NC-SC.,
Cabarrus, NC
Gaston, NC
Lincoln, NC

0.9315

0.9215

0.9463

0.9821

.1.0825.

1.0717

0.8796

0.8333

0.9407

1.1230

0.8538

0.9377

0.9726

0.7548

0.9464

0.4001

0.9195

0.9842

0.9242

0.9141

0.8467

0.9757'

0.8424
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,-TABLE 4a-WAGt INDEXFOR URBAN
AREAS-COntinued

Urban area (donowtnt 00ounies or
county equalents .

Mecklengburg, NC
Rowan, NC
Union,' NC
York. SC

Charlottesville, VA ..............
Albermarle, VA
Charlottesville City, VA
Fluvanna. VA
Greene, VA

Chattanooga. TN-GA ...... . ..........
Catoosa. GA
Dade. GA
Walker, GA
Hamilton, TN
Marion. TN
Sequatchie. TN

Cheyenne, W Y ......... ..... .....
.Laramie, WY
Chicago, IL ...................................

Cook IL
Du.Page. IL
McHenry, IL

Chic, CA.,....
Butte, CA

Cincinnati. OH-KY-IN..................
Dearborn, IN.

,Boone, KY
Campbell, KY
Kenton, KY
Clermont, OH '...........
Hamilton, OH
Warren. OH

Clarksville-Hopklnsvile, TN-KY.......
* Christian, KY

Montgomery, TN
Cleveland, OH .................

Cuyahoga OH
Geauga. OH
Lake, OH

':Medina. OH
Colorado Springs, CO .

ElPaso, CO . , :
,Cotumbia.MO ..........

Boone, MO
Columbia, SC .............. I....:

Lexington, SC
Richland, SC

Columbus, GA-AL ....................
Russell, AL

* Chattanoochee, GA
Muscogee, GA

;Columbus, OH ..........................
Delaware, OH
Fairfield, OH
Franklin, OH
Ucking, OH
Madison, OH
Pickaway, OH
Union. OH

Corpus Christi, TX ..................................
Nueces, TX
San Patricio, TX

Cumberland, MD-WV.....................
Allegeny, MD
Mineral, WV

* Dallas. TX ....................
Collin, TX
Dallias; TX
Denton, TX

;Wage
index

0.8822

0.8959.

1.1211

1,.1145

1.0319

0.7485.

1.0826

1 .0047

1.0378

0.8450

0.7406

0.9296

0.8801

0.8798

0.9565

TABLE 4a.-WAGE INDEX FOR URBAN
AREAS-C6tihued

urban area 1666sttuentpou tles q r
" I . county equialents)

Ellis, TX
* Kaufman, TX

Rockwall, TX ..
Danville, VA .......... ....... . ... ...........

Danville City, VA
Pittsylvania. VA

Davenport-Rock Island-Moline, IA-IL...
Scott, IA
Henry, IL
Rock Island, IL

Dayton-Springfield, OH .........................
Clark, OH
Greene, OH
Miami, OH
Montgomery. OH

Daytona Beach, FL ................................
Volusia, FL

Decatur, IL ................... I.....
'Macon, IL

Denver, CO...................... ..
Adams, CO
Arapahoe, CO

* Denver, CO
Douglas, CO,
Jefferson, CO

Des Moines, IA ..... ..........
* Dallas, IA

Polk, IA
''Warren, IA
Detriot, MI ..................... .......

Lapeer, MI
Livingston, MI

* Macomb, MI
Monroe, MI

- Oakland, MI
Saint Cair, MI
Wayne, MI

Dothan, AL .................
Dale, AL

'Houston, AL
Dubuque, IA ......................... .....

'"Dubuque, *IA
Duluth, M N-W I .......................................

St. Louis, MN
Douglas, WI

Eau Claire, WI ......... ........
Chippewa, WI
Eau Claire, WI

El Paso, TX ....................................
El Paso, TX

Elkhart-Goshen, IN ................................
Elkhart, IN

Elm ira, N Y ..............................................
Chemung, NY

Enid, OK ...................
Garfield, OK

Erie, PA ..............................
Erie, Pa

Eugene-Springfield, OR ........................
Lane, OR

Evansville, IN-KY .............................
Posey, IN
Vanderburgh, IN
Warrick, IN
Henderson, KY

Fargo-Moorhead, ND-MN ........
'Clay. MN
Cass, ND

Fayetteville, NC,... ............... ..........

Wage
Index

0.7621

0.97J9

1.0107

0.8545

0.8966

1.1934

0.9824.

1.0911

0.7892

0.9712

0.9477

0.8903

0.8849

0.9142

0.9152

0.9125

0.9488

1.0353

0.9963

1.0031

6.7:83

TABLE 4a.-WAGE INDEX FOR URBAN
ARE AS-Continued

..Urban area (constituent counties or
county equivalents)

Cumberland, NG .
Fayetteville Spririgdale, AR........

Washington, AR ..... I :
Flint, MI ................... .

Genesee, MI
Shiawassee, Ml

Florence, AL ................... ....... ........
Colbert, AL
Lauderdale, AL

Florence, SC ..................
Florence, SC

Fort Collins-Loveland, CO ....................
Larimor; CO

Fort Lauderdale-Hollywood-Pompa-
no Beach, FL ...................
Broward, FL

Fort Myers-Cape Coral, FL:.., .......
Lee, FL

Fort Pierce, FL ...............
-Martin, FL 'J

St. Lucie, FL
Fort Smith, AR-OK ......... .

Crawford, AR
Sebastian, AR
Sequoyah, OK

Fort Walton Beach, FL .............. .
Okaloosa; FL - ,.

Fort W ayne, IN ..........................
Allen, IN
De Kalb; IN
Whitley, IN

Fort Worth-Arlington, TX ....................
Johnson, TX
Parker, TX
Tarrant, TX

Fresno, CA ..............................................
Fresno,-CA

Gadsden, AL ...............
Etowah, AL

Gainesville. FL ...................... ....
Alachua, FL
Bradford, FL

•GalvestoniTexas City, TX . ....... -

Galveston, TX
Gary-Hammond, IN .............................

Lake, IN
Porter, IN

Glens Falls, NY ....................
Warren, NY
Washington, NY

Grand Forks, ND ....................
Grand Forks, ND

Grand Rapids. M I ...................................
Kent, MI
Ottawa, MI

G reat Falls, M T ......................................
Cascade, MT

Greeley, CO .......................
Weld, CO

G reen Bay, W I ........................................
Brown, WI

Greensboro-Winston-Salem-High
.Point, NC ................ . -.
Davidson, NC
Davie, NC
Forsyth, NC
Guilford, NC

, Randolph, NC .
Stokes. NC

Wage
index

0.7494

1.1458

0.7255

0.7472

1.0252

1.0424.

0.8989

.1.0052

0,8726

0.8210

P.9008

0.9475

1.0978

0.8394

0.8902

A.0782

1;0 15

0.8889

0.9462

1.0058

0.9966

1.0174

0.9692

,0.8710
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TABLE 4a.-WAGE INDEX FOR URBAN,
AREAS-Continued

Urban area (constituent counties or Wage
county equivalents) I Index-

Yadkin, NC
Greenville-Spartanburg, SC.................

Greenville, SC
Pickens, SC
Spartanburg. SC

Hagerstown, MD ...................................
Washington, MD

Hamilton-Middletown, OH .....................
Butler, OH - - .,

Harrisburg-Lebanon-Carlisle, PA....
Cumberland, PA
Dauphin, PA
Lebanon, PA
Perry, PA

Hartford-Middletown-New Britain-
Bristol, CT .................;.....................
Hartford, CT
Litchfield, CT
Middlesex. CT
Tolland, CT

Hickory, NC ............................................
Alexander. NC
Burke, NC
Catawba, NC

Honolulu, HI .........................................
-Honoluu HI

Houma-Thibodaux, LA........................
Lafourche, LA
Terrebonne, LA

Houston, TX .......................
Fort Bend, TX
Harris, TX
Liberty, TX
Montgomery, TX

'Waller, TX
Huntington-Ashland, WV-KY-OH .........

Boyd, KY
Carter, KY
Greenup, KY
Lawrence, OH
Cabell, WV
Wayne, WV

Huntsville, AL .........................................
Madison, AL

Indianapolis, IN ......................................
Boone, IN
Hamilton, IN
Hancock, IN
Hendricks, IN
Johnson, IN
Marion, IN
Morgan, IN.
Shelby, IN

Iowa Cty,.IA .......................
Johnson, IA

Jackson, MI ........................
Jackson, MI

Jackson, MS ...........................................
Hinds, MS
Madison, MS
Rankin, MS

Jackson, TN ...........................................
Madison, TN

Jacksonville, FL .....................................
Clay, FL
Duval, FL
Nassau, FL
St. Johns, FL

Jacksonville, NC ...................................

0.8961

0.8869

0.9649

.0.9907

1.0898

0.8335

1.1343 -

0.8083

0.988

0.9066

0.8208

0.9941

1.1630

0.9445

0.8439

0.7506

0.8923

1 0.7358

TABLE 4a.-WAGE INDEX FOR URBAN
AREAS-Continued

Urban area (constituent counties or Wage
county equivalents) .Index

Onslow, NC
Janesville-Beloit, WI .............................

Rock, WI
Jersey CIty, NJ ................................

Hudson, NJ
Johnson City-Kingsport-Bristol, TN-

VA .............................
Carter, TN
Hawkins, TN
Sullivan, TN
Unicoi, TN
Washington, TN.
Bristol City, VA
Scott, VA
Washington, VA

Johnstown, PA ............ ........
Cambria, PA
Somerset, PA

Joliet, IL ..............................................
Grundy, IL
Will, IL,

Joplin, M O ..........................................
Jasper, MO

-Newton, MO
-_Kaamazoo;, MI ................................ .

Kalamazoo, Ml
Kankakee, IL ......................................

Kankakee, IL
Kansas City, KS-MO ..........................

Johnson, KS
Leavenworth, KS
Miami, KS
Wyandotte, KS
Cass, MO
Clay, MO
Jackson, MO
Lafayette, MO
Platte, MO
Ray, MO

Kenosha, WI .....................
Kenosha, WI

Killeen-Temple, TX ..............................
Bell, TX
Coryell, TX

Knoxville, TN .........................................
Anderson, TN
Blount, TN
Grainger, TN
Jefferson; TN
Knox, TN
Sevier, TN
Union, TN

Kokomo, IN ..........................................
Howard, IN
Tipton, IN

LaCrosse, WI........................................
LaCrosse, WI

Lafayette, LA .........................................
Lafayette, LA
St. Martin, LA

Lafayette, IN ..........................................
Tippecanoe, IN

Lake Charles, LA ...................................
Calcasieu, LA

Lake County, IL .....................................
Lake, IL

Lakeland-Winter Haven, FL .................
Polk, FL

Lancaster, PA ....................

0.8935

1.0599

0.8446

0.9060

1.0507

0.8649

1.1352

0.e989

1.0064

1.0384

0.9789

0.8335

0.9352

0.9629

0.9261

0.8736

0.9172

1.0904

0.8261

0.9866

TABLE 4a.-WAGE INDEX FOR URBAN
AREAS-Continued

Urban area (constituent counties or Wage
county equivalents) Index

Lancaster, PA
Lansing-East Lansing, MI .....................

Clinton, MI
Eaton, MI
Ingham, MI

Laredo, TX .............................................
Webb, TX

Las Cruces, NM .....................................
Don Ana, NM

Las Vegas, NV ......................................
Clark, NV

Lawrence, KS ......................
Douglas, KS

Lawton, OK ........................
Comanche, OK

Lewiston-Aubum, ME ...........................
Androscoggin, ME

Lexington-Fayette, KY ................
Bourbon, KY
Clark, KY
Fayette, KY
Jessamine, KY
Scott KY

--Woodford, KY
Lima, OH ............................... *. ...........

Allen, OH
Auglaize, OH

Lincoln, NE ................... ....
Lancaster, NE

Lttle Rock-North Little Rock, AR ........
Faulkner, AR
Lonoke, AR
Pulaski, AR.
Saline, AR

Longview-Marshal,zTX ........................
Gregg, TX
Harrison, TX

Lorain-Elyria, OH ....................................
Lorain, OH

Los Angeles-Long Beach, CA.............
Los Angeles, CA

Louisville, KY-IN ..................................
Clark, IN
Floyd, IN
Harrison, IN
Bullitt, KY
Jefferson, KY
Oldham, KY
Shelby, KY

Lubbock, TX .......................
Lubbock,'TX

Lynchburg, VA .......................
Amherst, VA
Campbell, VA
Lynchburg City, VA

Macon-Warner Robins, GA .................
Bibb, GA
Houston, GA
Jones, GA
Peach, GA

Madison, W I ...........................................
Dane, WI

Manchester-Nashua, NH. ...................
Hillsborough, HN
Merrimack, NH

Mansfield, OH ........................................
Richland, OH

Mayaguez, PR ......................
Anasco, PR

1.0251

0.7521

0.8362

1.0873

0.9748

0.8579

0.9034

0.9227

0.9233

0.9287.*

0.9376

0.8037

0.9519

1.2463

0.9520

0.9568

0.8586

0.8287

1.0167

0.9222

0.9116

0.4842



33098 Federal Register / Vol. 52, No. 169 / Tuesday, September 1, 1987 / Rules and Regulations

TABLE 4a.-WAGE INDEX FOR URBAN
AREAS-Continued

Urban area (constituent counties o Wage
county equivalents) index

Cabo Rojo, PR
Hormigueros, PR
Mayaguez, PR
San German, PR

McAIlen-Edinburg-Mission, TX ............
Hidalgo, TX

M edford, OR ...........................................
Jackson, OR

Melbourne-Titusville, FL.....................
Brevard, FL

Memphis, TN-AR-MS ...........................
Crittenden, AR
De Soto, MS
Shelby, TN
Tipton. TN

Merced, CA .......................
Merced, CA

Miami-Hialeah, FL .............
Dade, FL

Middlesex-Somerset-Hunterdon, NJ ....
Hunterdon, NJ _
Middlesex, NJ
Somerset, NJ

Midland, TX .................
Midland, TX

Milwaukee, WI ...................
Milwaukee, WI
Ozaukee, WI :
Washington, WI
Waukesha, WI

Minneapolis-St. Paul, MN-WI ..............
Anoka,
Carver. MN
Chisago, MN
Dakota, MN
Hennepin, MN
Isanti, MN
Ramsey, MN
Scott MN
Washington, MN
Wright, MN
St. Croix, WI

Mobile, AL ........................
Baldwin, AL
Mobile, AL

Modesto, CA .......................
Stanislaus, CA

Monmouth-Ocean, NJ ..........................
Monmouth, NJ
Ocean, NJ

M onroe, LA ..............................................
Ouachita, LA

Montgomery, AL ....................................
Autauga, AL
Elmore, AL
Montgomery, AL

Muncie, IN ........................
Delaware, IN

M uskegon, M I .........................................
Muskegon, MI

Naples, FL ..............................................
Collier, FL

Nashville, TN .........................................
Cheatham, TN
Davidson, TN
Dickson, TN
Robertson, TN
Rutherford, TN
Sumner, TN

0.7655

0.9701

0.8862

0.9644

1.0727

1.0151

0.9837

1.0576

1.0435

1.1224

0.8319

1.1049

0.9365

0.8471

0.8173

0.9565

0.9620

0.9919

0.8878

TABLE 4a.-WAGE INDEX FOR URBAN
AREAs-Continued

Urban area (constituent counties or Wage
county equivalents) index

Williamson, TN
Wilson, TN

Nassau-Suffolk, NY ...............................
Nassau, NY
Suffolk, NY

New Bedford-Fall River-Attleboro,
M A ......................................................
Bristol, MA

New Haven-Waterbury-Merden, CT ....
New Haven, CT

New London-Norwich, CT ..................
New London, CT

New Orleans, LA ....................................
Jefferson, LA
Orleans, LA
St. Bernard, LA
St. Charles, LA
St John The Baptist, LA
St. Tammany, LA

New York, NY ........................................
Bronx, NY
Kings, NY
New York City, NY
Putnam, NY
Queens, NY
'Richmond, NY
Rockland, NY
Westchester, NY

Newark, NJ ..........................................
Essex, NJ
Morris, NJ
Sussex, NJ
Union,,NJ

Niagara, Falls, NY ................................
Niagara, NY

Norfolk-Virginia Beach Newport
News, VA ........................
Chesapeake City, VA
Gloucester, VA
Hampton City, VA
James City Co., VA
Newport News City, VA
Norfolk City, VA
Poquoson, VA
Portsmouth City, VA
Suffolk City, VA
Virginia Beach City, VA
Williamsburg City, VA
York, VA

Oakland, CA ..............
Alameda, CA
Contra Costa, CA

O cala, FL ................................................
Marion, FL

Odessa, TX .............................................
Ector, TX

Oklahoma City 1.OK 1.0065 .................
Canadian, OK
Cleveland, OK
Logan, OK
McClain, OK
Oklahoma, OK
Pottawatomie, OK

Olympia, WA ...................
Thurston, WA

Omaha, NE-IA .......................................
. Pottawattamie, IA

Douglas, NE
Sarpy, NE

1.2359

0.9352

1.0693

1 0562

0.9080

1.3092

1.0808

0.8492

0.9196

1.4023

0.8183

0.8919

-0349

0.9822

TABLE 4a.-WAGE INDEX FOR URBAN
AREAS--Continued

Urban area (constituent counties or Wage
county equivalents) index

Washington, NE
Orange County, NY ...................

Orange, NY
Orlando, FL ........................

Orange, FL
Osceola, FL
Seminole, FL

Owensboro, KY ......................................
Davless, KY

Oxnard-Ventura, CA .................
Ventura, CA

Panama City, FL ..................................
Bay, FL

Parkersburg-Marietta, WV-OH .............
Washington, OH
Wood, WV

Pascugoula, MS ....................................
Jackson, MS

Pensa cola, FL ........................................
Escambla, FL
Santa Rosa, FL

Peoria, IL ................................................
Peoria, .IL
Tazewell, IL

.Woodford, IL
Philadelphia, PA-NJ ..............................

Burlington, NJ
Camden, NJ
Gloucesteri NJ
Bucks, PA
Chester, PA
Delaware, PA
Montgomery, PA
Philadelphia, PA

Phoenix, AZ .................................
Maricopa, AZ

Pine Bluff, AR ......... ; .......................
Jefferson, AR

Pittsburgh, PA... .............
Allegheny, PA
Fayette, PA
Washington, PA
Westmoreland, PA

Pittsfield, MA .......................
Berkshire, MA

Ponce, PR ..............................................
Juana Diaz, PR
Ponce, PR

Portland, M E .................................. : ........
Cumberland, ME
Sagadahoc, ME
York, ME

Portland, O R ...........................................
Clackamas, OR
Multnomah, OR
Washington, OR
Yamhill, OR

Portsmouth-Dover-Rochester, NH ......
Rockingham, NH
Strafford, NH

Poughkeepsie, NY ............... .................
Dutchess, NY

Provtdence-Pawtucket-Woonsocket,
R I ........................................................
Bristol, RI
Kent, RI
Newport, RI
Providence, RI
Washington, RI

0.8828

0.9356

0.8360

1.2976

0.7882

0.8828

0.8929

0.8241

0.9879

1.0935

1.0079

0.7767

1.0240

0.9946

0.5513

0.9461

1.1292

0.9114

0.9597

0.9811
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TABLE 4a.-WAGE INDEX FOR URBAN
AREAS-Continued

Urban area (constituent counties or
county equivalents)

Provo-Orem, UT .....................................
Utah, UT

Pueblo, CO .............................................
Pueblo, CO

Racine, W I .................................... ; ........
Racine, WI

Raleigh-Durham, NC .............................
Durham, NC
Franklin, NC
Orange, NC
Wake, NC

Rapid City, SD ..................................
Pennington, SD

Reading, PA ...........................................
Berks, PA

Redding, CA ...........................................
Shasta, CA

Reno, N V ...............................................
Washoe, NV

Richland-Kennewick, WA ......................
Benton, WA
Franklin, WA

Richmond-Petersburg, VA ...................
Charles City Co., VA
Chesterfield, VA
Colonial Heights City, VA
Dinwiddie, VA
Goochland, VA
Hanover, VA
Henrico, VA
Hopewell City, VA
New Kent, VA
Petersburg City, VA
Powhatan, VA
Prince George, VA
Richmond City, VA

Riverside-San Bemardino, CA ............
Riverside, CA
San Bernardino, CA

Roanoke, VA ..........................................
Botetourt, VA
Roanoke, VA
Roanoke City, VA
Salem City, VA

Rochester, M N .......................................
Olmsted, MN

Rochester, NY ........................................
Livingston, NY
Monroe, NY
Ontario, NY
Orleans, NY
Wayne, NY

Rockford, IL ............................................
Boone, IL
Winnebago, IL

Sacramento, CA .....................................
Eldorado, CA
Placer, CA
Sacramento, CA
Yolo, CA

Saginaw-Bay City-Midland, MI .............
Bay, MI
Midland, MI
Saginaw, MI

St. Cloud, M N .........................................
Benton, MN
Sherburne, MN
Stearns, MN

St Joseph, MO ......................................

Wage

index

0.9278

0.9920

0.9299

0.9274

0.8702

0.9381

1.0779

1.1202

0.9688

0.8897

1.1536

0.8346

1.0027

0.9558

1.0245

1.2140

1.0597

0.9662

0.8811

TABLE 4a.-WAGE INDEX FOR URBAN
AREAS-Continued

Urban area (constituent counties or Wage
county equivalents) Index

Buchanan, MO
St. Louis, M O-IL .....................................

Clinton, IL
Jersey, IL
Madison, IL
Monroe, IL
St. Clair, IL
Franklin, MO
Jefferson, MO
St. Charles, MO
St. Louis, MO
St. Louis City, MO

Salem , O R .............................................
Marion, OR
Polk, OR

Salinas-Seaside-Monterey, CA .............
Monterey, CA

Salt Lake City-Ogden, UT .....................
Davis, UT
Salt Lake, UT
Weber, UT

San Angelo, TX .....................................
Tom Green, TX

San Antonio, TX ......................
Bexar, TX
Comal, TX
Guadalupe, TX

San Diego, CA .......................................
San Diego, CA

San Francisco, CA .................................
Marin, CA
San Francisco, CA
San Mateo, CA

San Jose, CA .........................................
Santa Clara, CA

San Juan, PR .........................................
Barcelona, PR
Bayoman, PR
Canovanas, PR
Carolina, PR
Catano, PR
Corozal, PR
Dorado, PR
Fajardo, PR
Florida, PR
Guaynabo, PR
Humacao, PR
Juncos, PR
Los Piedras, PR
Loiza, PR
Luguillo, PR
Manati, PR
Naranjito, PR
Rio Grande, PR
San Juan, PR
Toa Alta, PR
Toa Baja, PR
Trojillo Alto, PR
Vega Alta, PR
Vega Baja, PR

Santa Barbara-Santa Maria-Lompoc,
C A .......................................................
Santa Barbara, CA

Santa Cruz, CA ......................................
Santa Cruz, CA

Santa Fe, NM .........................................
Los Alamos, NM
Santa Fe, NM

Santa Rosa-Petaluma, CA ...................

1.0165

1.0416

1.2211

0.9508

0.8302

0.8377

1.2350

1.4946

1.4323

0.5387

1.1428

1.2017

0.9362

1.2943

TABLE 4a.-WAGE INDEX FOR URBAN
AREAS-Continued

Urban area (constituent counties or
county equivalents)

Sonoma, CA
Sarasota, FL ................

Sarasota, FL
Savannah, GA ........................................

Chatham, GA
Effingham, GA

Scranton-Wilkes Barre, PA ...................
Columbia PA
Lackawanna, PA
Luzerne, PA
Monroe, PA
Wyoming, PA

Seattle, WA ............................................
King, WA
Snohomish, WA

Sharon, PA ............................................
Mercer, PA

Sheboygan, WI ...................................
Sheboygan, WI

Sherman-Denison, TX ...........................
Grayson, TX

Shreveport, LA ................................. ......
Bossier, LA
Caddo, LA

Sioux City, IA-NE ...................................
Woodbury, IA
Dakota, NE

Sioux Falls, SD .......................................
Minnehaha,SD

South Bend-Mishawaka, IN ..................
SL Joseph. IN

Spokane, WA ........................................
Spokane, WA

Springfield, IL .........................................
Menard, IL
Sangamon, IL

Springfield, MO ......................................
Christian, MO
Greene, MO

Springfield, MA ......................................
Hampden, MA
Hampshire, MA

State College, PA ................................
Centre, PA

Steubenville-Weirton, OH-WV ..............
Jefferson, OH
Brooke, WV
Hancock, WV

Stockton, CA ..........................................
San Joaquin, CA

Syracuse, NY .........................................
Madison, NY
Onondaga, NY
Oswego, NY

Tacoma, WA ...........................................
Pierce, WA

Tallahassee, FL .....................................
Gadsden, FL
Leon, FL

Tampa-St. Petersburg-Clearwater,
F L .........................................................
Hernando, FL
Hillsborough, FL
Pasco, FL
Pinellas, FL

Terre Haute, IN ......................................
Clay, IN
Vigo, IN

Texarkana-TX-Texarkana, AR .............

Wage
index

0.9166

0.8405

0.9318

1.0907

0.9198

0.9318

0.8285

0.8994

0.9248

0.9552

0.9605

1.0823

1.0040

0.9074

0.9758

1.0303

0.9106

1.1743

0.9730

1.0325

0.8531

0.9125

0.8090

0.8071

33099
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TABLE 4a.-WAGE INDEX FOR URBAN

AREAS-Continued

Urban area (constituent counties or Wage
county equivalents) index

Miller, AR
Bowie, TX

Toledo, OH ............................................
Fulton, OH
Lucas, OH
Wood, OH

Topeka, KS ..............................
Shawnee, KS

Trenton, NJ .............................................
Mercer, NJ

Tucson, AZ .............................................
Pima, AZ

Tulsa, OK ................ ; .......................
Creeks, OK
Osage, OK
Rogers, OK
Tulsa, OK
Wagoner, OK

Tuscaloosa, AL ......................................
Tuscaloosa, AL

Tyler, TX ..........................
Smith, TX "

Utica-Rome, NY .....................................
Herkimer, NY
Oneida, NY

Vallejo-Fairfield-Napa, CA .....................
Napa, CA
Solano, CA

Vancouver, WA ......................................
Clark, WA

Victoria, TX .............................................
Victoria, TX

Vineland-Millville-Bridgeton, NJ ............
Cumberland, NJ

Visalia-Tulare-Porterville, CA ................
Tulare, CA

W aco, TX ................................................
McLennan, TX

Washington, D.C.-MD-VA ....................
District of Columbia, DC
Calvert, MD
Charles, MD
Frederick, MD
Montgomery, MD
Prince Georges, MD
Alexandria City, VA
Arlington, VA
Fairfax, VA
Fairfax City, VA
Falls Church City, VA
Loudoun, VA
Manassas City, VA
Manassas Park City, VA

1.1101

0.9955

1.0014

0.9639

0.9346

0.9515

0.9326

0.8211

1.2767

1.0772

0.7993

0.9580

1.1418

0.8585

1.1051

TABLE 4a.-WAGE INDEX FOR URBAN
AREAS-Continued

Urban area (constituent counties or Wage
county equivalents) index

Prince William, VA
Stafford, VA

Waterloo-Cedar Falls, IA ....................... 0.9432
Black Hawk, IA
Bremer, IA

W ausau, W I ............................................ 0.9457
Marathan, WI

West Palm Beach-Boca Raton-
Delray Beach, FL ............................... 0.9431
Palm Beach, FL

W heeling, WV-OH ................................. 0.8761
Belmont, OH
Marshall, WV
Ohio, WV

W ichita, KS ............................................. 1.0469
Butler, KS
Harvey, KS
Sedgwick, KS

W ichita Falls, TX .................................... 0.8221
Wichita, TX

W illiamsport, PA ..................................... 0.8804
Lycoming, PA

Wilmington, DE-NJ-MD ........................ 1.0125
New Castle, DE
Cecil, MD
Salem, NJ

W ilmington, NC ...................................... 0.8602
New Hanover, NC

Worcester-Fitchburg-Leominster, MA.. 0.9460
Worcester, MA

Yakima, W A ............................................ 0.9850
Yakima, WA

York, PA ................................................. 0.9340
Adams, PA
York, PA

Youngstown-Warren, OH ...................... 0.9942
Mahoning, OH
Trumball, OH

Yuba City, CA ......................................... 0.9970
Sutter, CA
Yuba, CA

TABLE 4b-WAGE INDEX FOR RURAL
AREAS

Nonurban area Wage index

Alabama .........................................
Alaska .... ....................
Arizona .................
Arkansas ...................................

0.7005
1.3922
0.8869
0.7124

TABLE 4b-WAGE INDEX FOR RURAL
AREAS-Continued

Nonurban area Wage index

California .....................................
Colorado .........................................
Connecticut ...... ....................
Delaware ........................................
Florida .............................................
Georgia ...........................................
Hawaii ............................................
Idaho ...............................................
Illino is ..............................................
Indiana ............................................
Iowa ................................................
Kansas..... ............
Kentucky ................... .....................
Louisiana ........................................Maine ..............................

Maryland .........................................
Massachusetts ............ ..................
Michigan ......................................
Minnesota ......................................
Mississippi ......................................
Missouri ........................................
Montaa .........................................
Nebraska . .............................
Nevada I... .......... ....................
New Hampshire ........... ..................
New Jersey .................. ...............
New Mex in .............Meio..................
Newor k .. ........... ....................
North Carolina ............ ...................
North o a ..............Dako...................
Ohio ...........................................
Oklahoma ..................................
Oregon .. ............. .....................
Pennsylvania ...............................
Puerto Rico ...............................
Rhode Isao .................In..............
South Carolina ............. ..................
South Dakota ............... ..................
Tennessee ................ .....................
Texas ........................................
Utah ...........................................Vermont............................
Virginia.............................

Virgin Islands I ..............................
W ashington ....................................
W est Virginia ..................................
Wisconsin .......................................
Wyoming ........................................

1.0428
0.8666
1.0013
0.8236
0.8223
0.7385
0.9318
0.8489
0.8188
0.8104
0.8070
0.7927
0.7754
0.7856
0.8191
0.8112
1.0033
0.9036
0.8605
0.7215
0.7640
0.8558
0.7751
0.9817
0.8784

0.8359
0.8124
0.7650
0.8463
0.8609
0.7938
1.0029
0.8807
0.5536

0.7232
0.7668
0.7162
0.7591
0.8782
0.8387
0.7833

0.9806
0.8414
0.8458
0.9100

'All counties within the State are classified

urban.

BILUNG CODE 4120-01-M

No. 169 /Tuesday, September 1; 1987 / Rules and Regulations -
33100 Federal Register,/ VO1. 52,
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Appendix A-Regulatory Impact
Analysis

A. Introduction

Executive Order (E.O.) 12291 requires
us to prepare and publish a final
regulatory impact analysis for any
regulation that meets one of the E.O.
criteria for a "major rule"; that is, that
would be likely to result in: an annual
effect on the economy of $100 million or
more; a major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the.
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets. In addition, we generally
prepare a final regulatory flexibility'
analysis that is consistent with the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 through 612), unless the
Secretary certifies that a regulation will
not have a significant economic impact
on a substantial number of small
entities. For purposes of the RFA, we
treat all hospitals as small entities. As
we noted in the June 10 proposed rule, it
is clear that these changes will affect a
substantial number of hospitals and the
effects on some will be significant.
Therefore, the discussion below, in
combination with the rest of this final
rule, constitutes a combined regulatory
impact analysis and regulatory
flexibility analysis in accordance with
E.O. 12291 and the RFA. It includes-our
responses to comments received on the
initial analysis published June 10, 1987
at 52 FR 22155.

B. Hospitals Included In and Excluded
From the Prospective Payment System

With the enactment of section 9304 of
Pub. L. 99-509, which added section
1886(d)(9) to the Act, the 58 acute care
hospitals located in urban and rural
areas of Puerto Rico will be included in
with the approximately 5,700 hospitals
that are already operating under the
prospective payment system, effective
with discharges on or after October 1,
1987. Also, effective with cost reporting
periods beginning on or after October 1,
1987, alcohol/drug hospitals and units
that have been excluded from the
prospective payment system under
§ 412.22(c) or §§412.25 and 412.32,
respectively, of the regulations will
begin receiving Medicare prospective
payment. Twenty two hospitals and 347
units will be affected by this provision.
Only 170 hospitals remain excluded
from the prospective payment system
under sections 1814(b)(3) and 1886(c) of

the Act (Maryland and New Jersey) or
as part of demonstration projects (the
Rochester region of New York State).

As of March 31, 1987, 769 Medicare
hospitals were excluded from the
prospective payment system and
continued to be paid on the basis of
reasonable cost reimbursement, subject
to limits on the rate of their cost
increases for FY 1988. These hospitals
.include psychiatric, rehabilitation, long-
term care, and children's hospitals.
Another 1,419 psychiatric and
rehabilitation units in hospitals subject
to the prospective payment system are
excluded from prospective payment as
of the same date. These units, too, are
paid on the basis of reasonable cost
reimbursement, subject to limits on the
rate of their cost increases.

More than 400 hospitals are being
paid on various special bases under the
prospective payment system, as
required by statute. They include
hospitals accorded special treatment as
described in our regulations at 42 CFR
Part 412, Subpart G, such as: sole
community hospitals; cancer treatment
and research hospitals that meet certain
conditions; and rural referral centers.

C. Inclusion of Puerto Rico Hospitals
Under the Prospective Payment System

Using the best data available, we
have computed the estimated difference
between payments to Puerto Rico
hospitals under the rules now in effect
(§ 413.40) and under the prospective
payment methodology prescribed in the
Act. We estimate the combined effect on
all Puerto Rico hospitals of
implementing prospective payments will
be an average payment increase of 5.7
percent over-projected payments under
the present payment provisions.

In computing this impact, we took into
account an estimate of payments for
indirect medical education costs and
payments to disproportionate share
hospitals. To simulate projected
payments under the present regulations
(that is, under the reasonable cost
reimbursement system), we used FY
1988 target payment amounts as an
approximation of actual payments.
Under payment provisions in effect now.
hospitals may receive their actual
reasonable costs up to the target
amount, plus incentive payments if their
actual costs are less than their target
amount. Using the target amount as a
proxy for actual payments may thus
result in a slight understatement of the
increase Puerto Rico hospitals may
receive under this proposal.

D. Inclusion of Alcohol and Drug Abuse
Treatment Hospitals Under the
Prospective Payment System

The exclusion of alcohol/drug
treatment facilities from the prospective
payment system is scheduled to end
effective with cost reporting periods
beginning on or after October 1, 1987.
We have not extended'the exclusion
beyond that date. On the basis of our
research and that of the Alcohol, Drug
Abuse and Mental Health
Administration (ADAMHA), we have
redefined four of the five DRGs into
which alcohol or drug abuse cases fall
(see the final notice on the DRG
classification system published
elsewhere in this issue of the Federal
Register), and we believe that the
reconfigured DRGs and the recalibrated
weights will result in equitable
payments for alcohol/drug related
services to Medicare beneficiaries.

As of March 31, 1987, there were 22
alcohol/drug hospitals and 347 alcohol/
drug units located within hospitals
already subject to the prospective
payment system. These hospitals and
units will begin receiving prospective
payments for discharges occurring
during cost reporting periods beginning
on or after October 1, 1987. Because our
cost data for these hospitals and units
were incomplete at the time of the
proposed rule, we were unable to
quantify the payment impact of our
proposal on these facilities.

Commenters on the proposed
regulations for FY 1988 cited the lack of
an impact analysis of including currently
exempt alcohol/drug abuse hospitals
and units in the prospective payment
system beginning October 1, 1987. The
comment was that such a study should
be conducted before any action was
taken to end the exclusion. We stated in
the June 10, 1987 Federal Register that
"because our cost data for these
hospitals and units are incomplete, we
are unable to quantify the payment
impact of our pr3posal on these
facilities." In response to comments, we
are now including such an impact
analysis. The analysi3 was
accomplished using data from the
Hospital Cost Report Information
System (HCRIS) on alcohol/drug abuse
hospitals/units for FY 1985 and FY 1986.

We estimated what payment to these
hospitals would be for FY 1988 under
reasonable cost reimbursement, subject
to the rate-of-increase limits, and then
compared these estimates to what we
estimate payment would be under the
prospective payment system for FY 1988.
The analysis shows that, among 216
alcohol/drug abuse hospitals and units

33135
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(we excluded 22 hospitals/units with
costs in excess of.$7000 per case or less
than $1000*per case) for which
information was available in our data
base, estimated prospective payment
system payments per case in FY 1988
would be approximately 13 percent less

* than estimated payments per case under.
the reasonable cost reimbursement
methodology. We estimate the total
impact of this change to be a reduction
in payments of $8 million, or an average
of $33,600 per hospital or unit.

In many ways, the results of the
impact analysis must be interpreted
With caution. As we indicated In the
June 10, 1987 Federal Register, we
continue to believe our data are
incomplete, and thus the results of the
analysis must be, viewed with the
following points in mind..W ebelieve that-it is inappropriate
to dra-w firTn conclusions from'
comparing estimates of payment under

reasonable cost with estimates of
prospective payments. This is because
hospitals under the reasonable cost,
system do not have the same Incentives
for efficiency and productivity as
hospitals under the prospective payment
system. Data indicating reductions in
length of stay since the inception of the
prospective payment system
demonstrate that the system does have
an impact on hospital behavior. Once
the currently excluded alcohol/drug
hospitals and units are subject to the
prospective payment system, we expect
them to respond similarly to the
system's incentives. by increasing their
efficiency.and productivity, while still
continuing to provide high quality care
to Medicare beneficiaries.

9 The case-mix indexes used to
estimate prospective payments are those
derived form FY 1985 discharges in our
alcohol/drug DRG study file (the
MEDPAR file for FY 1985 updated
through September 1986), grouped in
accordance with the DRG definitions
that will be in effect for FY 1988 and the
final relative weights published in Table
5 of the Addendum to this notice. The
distribution of a hospital's or unit's
alcohol/drug cases in FY 1988 may be
very different from that in FY 1985:
however, we can neither project those
differences nor reflect them in this
impact analysis.

e Certain crucial data items are
missing from the HCRIS files for some
hospitals and units. For example, we are
missing such key data as the target
amounts and the aggregate
reimbursement that would be permitted'
under § 413.40. Where such data are
missing, we have no choice but to
assume that.a hospital or unit is'
reimbursed its actual inpatient operating

costs, even though the target ceiling
amount might be less. As a result, our
estimate of hospitals' payments under
the present system may be overstated.

There are, however, circumstances
when the lack of a target amount onthe
file is appropriate. New hospitals are
exempt from the § 413.40limits for up to
three years..This exemption historically
has been provided because new
hospitals tend to experience high start-
up costs and relatively low utilization as
they establish themselves within a
community. The same phenomena may
occur in newly established units, but
they are not similarly exempt from the
limits. Hence, their target amounts,
which are based on their actual costs
during their first year of operation as a
unit excluded from the prospective
payment system; may reflect the
combined effects of high start-up costs'
and lower-than-average utilization with
no constraining effects from the § 413.40
limits to which they are subsequently'
subject.

We assume that hospitals and units '
with target'amounts reflected in our
data base have been in operation longer
than hospitals and units without target
amounts and have responded to the
§ 413.40 limits by constraining their
costs so as to remain under the target
limits. Conversely, we assume that
hospitals and units without reported,
target amounts have been more recently.
established and, during their first year of
operation as excluded units, had ....
incentives to increase their costs so as
to ensure a high target amount for future
years.

In fact, when one compares the
average operating cost pertcase of those
alcohol/drug hospitals and units with
established target amounts to the
average operating cost per case of those
alcohol/drug hospitals and units without
established target amounts, the latter
group appears to have costs per case
about 20 percent higher than the cost per
case of the former group. This supports
our hypothesis that the high cost of
many of the hospitals and units in the
analysis is a temporary phenomenon,
occurring in the absence of virtually any
limitations on their costs. Thus, we
would expect differences between
actual costs in FY 1988 and payments
under the prospective payment system
to be smaller than what we have
estimated.

e Some of the cost data are not
audited to date. In general, use of
unaudited data tends to produce higher
estimates of costs than audited data.
However, we applied no audit
adjustment. Consequently, our estimates
of reasonable cost reimbursement in FY

1988 would likely be lower if completely
audited data were used.

Comment: One commenter
recommended, if an impact analysis
indicated that the alcohol/dug hospitals
and units would receive lower payments
under the prospective payment system
than under cost reimbursement, that
these hospitals and units be held
harmless for at least their first year
under the prospective payment system.

Response: While our impact analysis
projects that prospective payments to
alcohol/drug hospitals and units will
decline relative to projected payments
under cost reimbursement, such an
effect is not unlike that which would
have been estimated for some groups of
general hospitals, had they moved '
Immediately from cost reimbursement to.,
fully national rates under the
prospective payment system., However,
a four-year phase-in to.full national .'
rates has afforded those hospitals the
opportunity to make adjustments to their
operations so as to bring their costs in
line with Medicare's prospective
payments. The alcohol/drug hospitals
and units, on the other hand, were
granted an exclusion of up to four years
during which we have conducted
extensive analyses so as to refine the
alcohol/drug DRG classifications. We
believe that, like the transition of short-
stay hospitals to full national rates, the
exclusion of alcohol/drug hospitals and
units has afforded them the opportunity
to achieve productivity gains, improve
practice patterns, and otherwise adjust
their operations In light of the
prospective payment rates to which they
would be subject once the exclusion
ended. In addition, we are concerned
that a hold harmless provision as
suggested by the commenter is
tantamount to extending the exclusion
for one more year for those alcohol/drug
hospitals and units with costs in excess
of their prospective payments while
increasing incentive payments for those
hospitals and units with costs below
their prospective payments. Such a
provision could result in increased
Medicare expenditures compared to
simply extending the exclusion. For
these reasons, we do not believe that
either a hold harmless provision or a
separate phase-in of alcohol/drug
hospitals and units is necessary or
appropriate.

E. Impact on Excluded Hospitals and
Units

As noted above, 769 Medicare
hospitals and 1,419 units in hospitals
included in the prospective payment
system currently are paid on a
reasonable cost basis subject to the

No. 169 / Tuesday, September 1,. 1987 / Rules and Regulations33136 Federal Register, / 'Vol. 52,
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rate-of-increase ceiling requirement of
§ 413.40. For cost reporting periods
beginning in FY 1988, these hospitals
would have their individual target
amounts increased by the same factor
used to update the prospective payment
rate effective for FY 1988. This factor is
equal to the projected increase in the
hospital market basket less two percent,
or an increase of 2.7 percent.

As noted in the proposed rule, the
effect this change will have on affected-
hospitals and units will vary depending
on each one's existing relationship of'
costs per discharge toits target amount,
and the relative gains in productivity
(efficiency) the hospitalor unit is able to
• achieve. For hospitals and units that
incur per discharge costs lower than
their target amounts, the primary impact
will be to affect the level of additional
payments made under § 413.40(c). A
hospital may receive additional
incentive payments for incurring costs
that are less than its target amount, but
may not receive payments for costs that
exceed the target amount. In general, we
expect the inceased ceiling on payments
to maintain existing incentives for
economy and efficiency experienced by
excluded hospitals and units.

F. Sole Community Hospitals and Rural
Referral Centers

. At present, about 360 hospitals are
receiving payments under J 412.92 based
on their status as sole community .
hospitals. Four of these hospitals have
received adjustments to their payment
rates as a result of decreases in .
discharges of five percent or greater.
Since the changes we are making.to
§ 412.92 are relatively minor, and will
not affect.our basic policies regarding

sole community hospitals, we expect no
impact on these providers.

We are not making major changes to
I 412.96 concerning either the qualifying
criteria or payments to rural referral
centers. Yet because we are updating
the discharge and case-mix criteria,
some of the 186 hospitals that now meet
these criteria may not meet the new
ones, while other hospitals that cannot
qualify under the present criteria may
qualify under the new criteria. Because.
we lack data on total discharges, we do-
not know how many hospitals will
either fail or meet the updated criteria.
Based on previous experience, the.
number of hospitals affected either way
is small.

G. Analysis of the Quantifiable Impact
of Proposed Changes Affecting Rates
and Payment Amounts

1. Basis and Methodology of Estimates

The data used in developing the
quantitative estimates of changes in
payments in Table I, below, are taken
from FY 1986 billing data and hospital-
specific data for FY 1984. As in previous
analyses, we compare the estimated
effects of changes for FY 1988 to our
estimate of the payment amounts in
effect for FY 1987.

We have treated all hospitals in our
database as if they had the same cost.
reporting period; that is, a cost reporting
period coinciding with the Federal fiscal
year. Our model does not take into
account any prospective behavioral
changes in response to these changes.

The tables and the discussion that
follow reflect our best effort to identify
and quantify the effects of the changes
being effected through this document. It

must be emphasized. however, that as a
result of gaps in our data, we are unable
to quantify some of the effects.
Nevertheless, we have attempted to
improve the accuracy and completeness
of our data. One such improvement in
the quality of our data is the
reclassification of 155 teaching hospitals
that had been erroniously classified as
non-teaching hospitals.. The analysis that follows examinep
each of the payment changes separately.
That is, all variables except those
associated with the provision under
examination were held constant so as to
display .the effects of each provision
compared to baseline provisions. Thus,
in each of columns 1 through 4, we are
comparing estimated FY 1987 payments
with the payments that would result if
only the specified change were made.
(This table has fewer columns than the
similar table in the proposed rule
because we are not making the
proposed changes in outlier payments,
which were reflected in column 5 of the
proposed rule's table.) The final column
(5) displays the combined effects of all
the previous analyses, as well as
reflecting the FY 1988 update factor
(which, giving a 2.7 percent increase
across the board, generally has a larger
effect than all other changes combined),
the budget neutrality factor and the
payment adjustment for rural referral
centers. Also, the combined effects
column captures and reflects certain
interactive effects that do not present
themselves in the analysis of the
individual provisions. This last column
is the only one in which the effects of
simulated FY 1988 payments are
reflected..
BILUNG CODE 4120-01-M
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2. Summary of Statutory and Wage
Index Changes

Columns I through 3 of Table I
indicate the estimated percent change in
payments that would result from each of
three statutory changes: transition to a
100 percent national Federal rate;
calculation of the average standardized
amounts on a discharge-weighted basis
rather than on a hospital-weighted.
'basis; and the required annual ,
•recalibration of DRG weights. Since the
statutory update of 2.7 percent has an
across-the-board effect on all' hospitals,
it is not shown in a separate column, but
;is merely added into the combined
effects shown in column 5.

Our analysis of the statutorily
mandated changes remains essentially
the same as the one we presented in the
proposed rule. The only changes in the
final analysis are the result of
imporivements in the data.

Column 4 of Table I shows the
estimated effects'of changes to the wage
index, which are described in section IIl
of the preamble. Since we have not
-altered our policy from what we
proposed, the only changes reflected ini
'the final analysis are the result of'
improvements to the wage index data
base that we have made sihice'
publication of the proposedrule."

3. Combined Effects

In the last column of Table I (column
5) we display the combined effects of
the previous four columns plus the effect
of the statutorily mandated update •.
factor of 2.7 percent. This column is the
only one in which simulated FY 1988
payments are compared to estimated FY
1987 payments.

We must point out that there are
•interactions that result from the
combining of the various separate
provisions analyzed in the previous

;columns and which we are unable to
isolate. Thus, the values appearing in
column 5 do not represent merely the
additive effects of the previous columns
plus the update factor and the reduction
in the rates for rural referral centers.
Note that, generally, the largest changes
(other than those attributable to the
(update factor) are attributable to the
statutory change to a 100 percent
national Federal rate.

:The greatest change between the final
and initial analyses can be attributedto
the retention of the present policy on
outlier payments. As a result of- ...
maintaining the present policy, only
urban result, only urban hospitals in the
East North Central region are projected
to have payment reductions, largely as
the result of the statutory transition to a,
100 percent Federal payment rate.

Overall, our analysis shows changes
*in payment policy will increase hospital
payments by about 3.1 percent. Urban
hospitals will receive an average
increase of about 2.7 percent, while rural
hospitals will receive, on average, a 4.8
percent increase. Rural hospitals in' the
East South Central region are projected
to receive the largest increase of 7.2
percent. The biggest drop in payments is
projected for urban hospitals -in the East
North Centralfregion. On average, they
will receive payment reductions of
about 1.3 percent. Among groups of
hospitals, rural disproportionate share
hospitals and rural hospitals With fewer
than 50 beds are projected to receive the
largest percentage increases, of 8.5 and
7.6 percent, respectively. Large urban
hospitals with over 685 beds are'
expected to receive the smallest'
percentage increase of two percent.

Table II presents the projected FY
1988 average payments per case for
urban and rural hospitals and for the
different categories of hospitals shown
in Table Iand compares them with the
average estimated per case payments
for FY 1987. As such, this table presents
in terms of the average dollar amounts
paid per discharge the combined effects
of the proposed changes presented in
Table 1. That is, the percentage change'
'in average payments from FY 1987 to FY
1988 equals the percentage changes
shown in the last column of Table I.

TABLE I1-COMPARISON OF PAYMENT PER CASE, FY 1988 COMPARED TO FY 1987

Number of Averge FY 1987 Average FY' 1988
hospitals payment per case payment per case

All Hospitals .......................................................................................................................

Urban by Region:
New England .....
Mid Atlantic ............
South Atlantic .........
East North Central.
East South Central

W est North Central. ................................................................................................
West South Central ............ . . ...........................
Mountain ...................................................... .............................................................
PacifiC ..........................................................................................................................

Rural by Region:
New England ............................. I ....................................................................................
M id Atlantic :............................................... ..................... ................................
South Atlantic .................................................
East North Central ..........................................................................................................
East South Central ........................................................................................................
W est North Central .................................................................................................
W est South Central ....................................................................................................
Mountain .................. : ......................................................................................................
Pacific ....................................................................................................................

Urban Hospitals ...................................................................................................................

0 to 99 Beds .................................................................................................................
100 to 404 Beds ............................................................................................................
405 to 684 Beds .........................................................................................................
685+ Beds ................................................................................................. .................

5,414

184
335
404
505
170
205
364
102
498

56
97

346
371
322
591
446
256
162

2,767

683
1,674

338
72

$4,049

4,672
4,847
4,056
4,700
3,733
4,530
4,056
4,491
5,116

3,321
3.028
2,579
2,773
2,222
2,485
2,323
2,764
3,256

4,521

3,512
4,258
4,967
5,832

$4,173

4,769
5,174
4,170
4,637
3,996'
4,627
4,146
4,627
.5,272

3,402
.3,088
2734
2,809
2,383'
2,627
2,488
2,904
3,397

4,645

.3,693
4,381-
5,080
5,947.,

........................................................................................................
........................................................................................................
........................................................................................................

I
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TABLE Il-COMPARISON OF. PAYMENT PER CASE, FY 1988"COMPARED TO FY 1987-Continued

- Number of Averge FY 1987 Average FY 1988
..... hospitals -payment per case payment per case

R ural Hospitals,... .................................... .........................................................................

0:to 99'Beds ..................................... . ..
100 to :169 Beds .. ...................................................................................................
170+ Beds ......... . .............. ................ ........ ..

Teaching Status:
Non-Teaching ................... ........................... : ....................................... ..................
Resident/Bed Ratio Less than 0.25 ............... ............
Resident/Bed Ratio 0-25 or Greater . ........... ............

Disproportionate Share Hospitals (DSH):

No Additional Payments ..................................... .......
Urban DSH 100 Beds or Mort ...... ...... . .................. .............................................
Urban DSH Fewer than 100 Beds ... ... ............ . . ...................
Rural DSH ..... . . ..... ... .. ..................

Other Special Status: . ."

Sole Community Hospitals (SCHs) ..... ....... .. .............................
* Rural Referral Centers (RRCs) ......... ........................................
Both SCH & RR C... . ............ ................................. .......... . ......... I ......
Rural Fewer than 50 beds, ...; ................................ ............. ...

Type of Ownershl :.
Voluntary .. ...........................................

Proprietary. . ......................................... .... ..................... .
Govemment ...... . .... .......... ..... ........ ..

2.647

2,045
400
202

4,362
868
184

4,218
878

86
2321

326'
202

21
1,233

3,257
775

1,358

2.598

2,304
2,642

3,087

3,393
4,629
6,777

3,759
4,937
3,743
2,224

2;815
3,237

.3,345
2,188

4,208
3,680
3,564

2.723

2,441
2.750
3.209

3,518
4,736
6,976

3,850
5.142
3,951
2.414

2.896
3,385..
3,441

, 2.354

4.314
3,817
3,769

Appendix B---Final Recommendation of
Update Factors for Rates of Payment for
Inpatient Hospital Services

Section 1886(e)(4) of the Att, as
amended by section 9302(a)(2)(B) of Pub.
L 99-509, required that the secretary,
taking into consideration the
recommendations of ProPAC,
recommend an appropriate update
factor for FY 1988, which takes into
account amounts necessary for the
efficient and effective delivery of
medically appropriate and necessary
care of high quality. Section 1886(e)(4) of
the Act also applies to the target rate-of-
increase limits for hospitals and units
excluded from the prospective payment
system. (We reiterate that this provision
of law requiring recommendations
applies to FY 1988 only.)

As required by section 1886(e)(5) of
the Act, we published the initial
recommended FY 1988 update factors
that are provided for under section
1886(e)(4) of the Act. We recommended
update factors of 0.75 percent for
prospective payment hospitals and 1.9
percent for hospitals excluded from the
prospective payment system in a notice
published in the Federal Register on
June 11, 1987 (52 FR 22386). In
recommending these increases, we took
into account the requirements in section
1886(e)(4) of the Act. Thus, in that
notice, we addressed ProPAC's
Recommendations 1 through 5. Also, in
that notice, we requested public
comment on our recommendations.

Under section 1886(e)(5) of the Act,
we are also required to provide a final
recommendation of appropriate update
factors after consideration of public
comments. Accordingly, the purpose of
this Appendix is to do so.

We note that although we
recommended appropriate update
factors, requested and received public
comments on these recommendations,
and are providing final.
recommendations, Congress actually
prescribed the update factors to be used
in FY 1988 in section 1886(b)(3)(B)(i)(I)
of the Act, as amended by section
9302(a)(1) of Pub. L. 99-509. That is, as
explained in the addendum to the final
rule, the update factors for FY 1988 for
inpatient hospital services for hospitals
under the prospective payment system
equals the market basket rate of
increase forecasted for FY 1988 minus
2.0 percentage points, or 2.7 percent.
This same figure is also the rate of
increase in the target rate-of-increase
limits for hospitals and units excluded
from the prospective payment system..

We received 17 items of
correspondence during the public
comment period concerning our
recommendations and our responses to
ProPAC recommendations 1 through 5.
After consideration of all the arguments
presented, we have decided not to
change our proposals. Therefore, we
recommend update factors of 0.75
percent for prospective payment
hospitals and 1.9 percent for hospitals

and units excluded from the prospective
payment system.

Comment.- We received one comment
that agreed with ProPAC's second
recommendation of a higher update
factor for rural hospitals In order to
reduce the differential in the
standardized amounts for urban and
rural hospitals to a more reasonable
level.

Response: We do not agree that there
should be different update factors for
the urban and rural standardized
amounts. As indicated in our response
to ProPAC's recommendation (52FR "
22389), we pointed out that Congress has
already taken significant steps to
increase payments for rural hospitals
relative to urban hospitals. We believe
that it ProPAC's recommendation to
apply separate update factors for urban
and rural hospitals were adopted, it
would result in overcompensation to
rural hospitals because ProPAC's
analysis of the first-year prospective
payment system cost experience did not
take into account all of the statutorily-
mandated refinements to the
prospective payment system that were
not already incorporated into the
standardized amounts. For example,
ProPAC's analysis did not consider the
requirement of section 9302(c) of Pub. L.
99-509 that, effective for discharges in
FY 1988, the rates be computed on a .
discharge-weighted basis rather than a
hospital-weighted basis. By narrowing
the difference between the urban and
rural standardized amounts by more
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.than threepercent, this change has a,-
significant impact.-on rural hospitals.

Therefore, basedon prospective
payment system cost :experience, we do
not support-different-update factors for
urban and rural hospitals as ,
recommended by ProPAC. However, we
Will continue. to -study the difference
between urban and rural payment rates
to determine if additional refinements to'
the prospective payment system would
be warranted.
-Comment: Although two commenters

agreed that the update factor for
excluded hospitals should be different
from the update factor for prospective
payment hospitals, most commenters
stated that our recommended update
factors of 0.75 percent for prospective
payment .hospitals and 1.9 percent fQr
excluded hospitals are too low. The
commenters generally expressed
concern that the Secretary would
implement these recommended update.
percentages. Some commenters.stated
that the recommendations of both the
Secretary and ProPAC concerning the
update percentages were arbitrarily
determined and are not adequately
supported by quantifiable data and
analysis.

Response: Both the Department and
ProPAC have maintained that the
amounts of the update factors have been
based partly on judgments concerning
the extent to which hospitals can

increase productivity and reduce their
costs. The framework we have
established for determining the
appropriate update factors was outlined
in detail in Appendix B of the June 10,
1985 proposed rule (50 FR 24440]. This
same framework served as the basis for
our recommended update factors for FY
1988.

The components of the policy target
adjustment factor (PTAF) are difficult to
completely quantify individually with
existing data sources, and the
components of the PTAF, to some
extent, represent variables reflecting
policy-determined targets. However,
judgments about what the appropriate
targets should be were also based on
our experience with the prospective
payment system in determining the
extent to which hospitals have
responded to the incentives of the
system. For example, we have observed
a significant decline in hospital length-
of-stay for Medicare patients (a 17
percent reduction) since the beginning of
the prospective payment system. This
reduction translates into reduced
hospital costs that we believe should be.
accounted for in the PTAF.

In addition, we continue to believe
that the initial standardized rates were
overstated because they were based on
unaudited data. This is evidenced by
cost data from the first year of the
prospective payment system that

indicate that Medicare payments : .. '
exceeded costs for about 80-percent of
all hospitals. Studies conducted by
PrOPAC using data from first-year
prospective payment system cost
reports also indicate that the
standardized rates would be
significantly lower if later, audited cost
report data were used.

As we stated in the June 11, 1987
notice, we believe that a policy of
steady restraint is warranted so that the
Medicare program will continue to
benefit from the changes in hospital
behavior that.have resulted from the
prospective payment system, We
believe it is appropriate to set the
update factor at a level below the
projected increase in the hospital
market basket, and, indoing so, we have
taken into account the requirement
under section 1886(e)(4) of the Act that
the amounts be high enough to ensure
the efficient and effective delivery of
medically appropriate and necessary
care of high quality.

We believe that our recommended
update factors of 0.:75 percent for
prospective payment hospitals and 1.9
percent for excluded hospitals represent
increases in Medicare payments that are
adequate ,to maintain access to high
quality care for Medicare beneficiaries.-
[FR Doc. 87-19988 Filed 8-27-87; 12:15 pm]
BILLING CODE 4120-01-U
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

[BERC-410-FN]

Medicare Program; Changes to the
DRG Classification System

AGENCY: Health Care Financing
Administration (HCFA), HHS.
ACTION: Final notice.

SUMMARY: This final notice specifies
certain changes in the Diagnosis-Related
Group (DRG) classification system. It
also lists diagnosis and procedures for
which new or revised identifying codes
(in the coding system of the
International Classification of
Diseases-9th Edition-Clinical
Modification (ICD-9-CM) on which
DRG assignments are based) have been
approved. This final notice also
specifies the changes to the
classification of alcohol and drug abuse
DRGs and lists the revisions to the
surgical hierarchies.
DATE: These classification and coding
changes are effective for discharges
occurring on or after October 1, 1987.
FOR FURTHER INFORMATION CONTACT.
Linda Magno, (301) 594-9343.
SUPPLEMENTARY INFORMATION:

I. Background

A. Publication of Proposed Changes

On May 19, 1987 we published a
notice in the Federal Register (52 FR
18877) proposing certain changes to the
DRG classification system. In that
proposed notice we discussed the basic
DRG classification system and its
relation to the Medicare prospective
payment system (PPS), the procedures
for changes to the coding system on
which the DRG system is based, and the
role of the Prospective Payment
Assessment Commission (ProPAC) in
the analysis of DRGs. Also included in
the May 19, 1987 notice was our
response to cerhiin recommendations
included in ProPAC's April 1, 1987
report to the Secretary. Please refer to
that notice for a detailed explanation of
the above-mentioned issues.
. On June 10, 1987 we also published a

proposed rule in the Federal Register (52
FR 22080), which included a proposed
reclassification of alcohol and drug
abuse DRGs and the revision of surgical
hierarchies. Please refer to Section II of
that proposed rule (52 FR 22081) for
more detailed background of these
issues. Since the June 10 proposals also
affect DRG classification, we are
finalizing those changes and responding

to comments on the proposals in this
notice.

B. General

Under the PPS for inpatient hospital
services, Medicare payment is made at a
predetermined, specific rate for each
discharge; that payment varies by the
diagnosis-related group (DRG) to which
a beneficiary's stay is assigned. Cases
are classified into DRGs for payment
under the PPS based on the principal
diagnosis, any additional diagnoses, and
any procedures performed during the
stay, as well as age, sex, and discharge
status of the patient. The diagnostic and
procedure information is expressed by
the hospital using codes from the
International Classification of Diseases,
Ninth Edition, Clinical Modification
(ICD-9-CM). The intermediary enters
the information into its claims system
and subjects it to a series of automated
screens called the Medicare Code Editor
(MCE). These screens are designed to
identify cases that require further
review before classification into a DRG
can be accomplished. After screening
through the MCE and any further
development of the claims, cases are
classified by a computer program called
the Grouper into the appropriate DRG.

The DRGs are organized into 23 major
diagnostic categories (MDCs), most of
which are based on a particular organ
system of the body and the remainder of
which involve multiple organ systems
(such as MDC 18, Infections and
Parasitic Diseases, Systemic or
Unspecified Sites; and MDC 22, Burns).
Accordingly, the principal diagnosis
determines MDC assignment. Within
most MDCs, cases are then divided into
surgical DRGs (based on a surgical
hierarchy that orders individual
procedures or groups of procedures by
resource intensity) and medical DRGs.
The medical DRGs generally are
differentiated on the basis of diagnosis.
Both medical and surgical DRGs may be
further differentiated based on, age,
discharge status, and presence or
absence of complications or
comorbidities (hereafter CC). With some
exceptions, the Grouper does not
consider other procedures, such as non-
surgical procedures or minor surgical
procedures that generally do not require
use of an operating room (OR). For ease
of reference, when multiple DRGs are
hereafter referred to in this final notice
we will refer to the DRG title and
category but we will not specify age
and/or CC breaks, respectively. For
example; reference to DRGs 277-279 will
indicate (Cellulitis) for all three DRGs in
lieu of DRGs 277 (Cellulitis age over 69
and/or CC), DRG 278 (Cellulitis age 18-

69 without CC), and DRG 279 (Cellulitis
age 0-17).

II. Comments on the Proposed Notice

In response to the May 19, 1987
proposed notice; we received 54 timely
public comments and in response to the
June 10, 1987 proposed notice we
received 111 timely public comments.
Both notices received comments from
representatives from health care
associations, hospitals, ProPAC,
physicians and physician associations.
Additionally, the May 19, 1987 notice
received comments from medical record
administrators. ProPAC incorporated by
reference its recommendations on DRG
classifications included in its April 1,
1987 report to the Secretary.

In addition to comments related to
each of the proposed DRG classification
changes discussed below, we received
some comments of a general nature, as
follows:

Comment: Two commenters wrote
expressing concern with the lack of
detail presented in the proposed notice.
The commenters recommended that the
notice provide full disclosure of the
data, methodology, criteria, calculations,
supporting documentation and
underlying assumptions made by HCFA
in reaching its conclusions. One of the
commenters recommended that no
further DRG changes, including those
proposed for FY 1988, be made until
criteria for reclassification are
developed and published for public
comment.

Response: As we have stated
previously, we do not believe the
rulemaking process requires, nor are
most members of the public interested
in, the level of detail requested by these
commenters. The volume of data used
during our evaluation of DRG issues
prohibits publication in the Federal
Register. Moreover, as evidence of the
fact that most readers would find this
level of detail burdensome, we note that
we received fewer than 40 requests for
copies of the diagnosis-specific material
concerning the proposed refinements to
the CC list. In light of constraints on
Federal agency spending, we believe it
would be very imprudent to reproduce
thousands of pages in the Federal
Register. Providing a detailed
description of the analytic bases for our
proposed changes is a reasonable
alternative and is consistent with the
level of detail most readers desire. For
those individuals wishing more
information, a contact person's name
and telephone number are published in
each proposed and final notice.

We note, in addition, that the
Medicare Provider Analysis and Review
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(MEDPAR) file of Medicare discharges,
which serves as the basic source of data
for analysis of DRG classification
changes, can.be purchased from our
Bureau of Data Management and
Strategy. (We regret any confusion
created by-our reference in the May 19.
proposed notice to the PATBILL as our
source file for our analysis. The -
MEDPAR file contains the same data. as
the PATBILL file but is in a simplified.,:
reformatted record layout. Both files
contain the same diagnostic and
procedure data for up to five diagnoses
and three procedures 100 percent of
Medicare inpatient hospital bills.
Although we use the two names
interchangeably, technically we use, the
MEDPAR file). Other background
information and data used in our DRG
reclassification efforts are available
upon request, including requests under
the Freedom of Information Act. At least
one of the above-cited commenters has
secured information in this manner.

.With regard to the comments
recommending that detailed criteria for
classification be developed and
published for comment,. we do not
believe such steps are necessary. The
DRGs, as originally developed, were
intended to represent groups of hospital
patients who were clinically similar to
one another and were relatively
homogeneous with'respect to resource
use-as measured by length of stay (LOS).
The algorithm used to define the DRGs
was designed to establish partitions that
would both reduce the variance with,
respect to length of stay within groups
and maximize the differences-between
groups, It was originally thought that in
order, to be manageable, the DRGs -
• should number something less than 500.,

-In our efforts to refine the DRG
:classifications and respond to changing
-medical -practice, we. have attempted to, .

adhere. to those principles.:Since we
have based DRG weighting factors on
total charges (standardized to account
for variationi among hospitals in area
wages'teaching intensity, aind the.
proportion of low Income patients), we
have used standardized charges rather
than the length of stay as our primary
measureof relative resource use when
examining the extent to which a. .

- proposed classification change makes
the DRGs more or less homogeneous. In
addition, with respect to new
technologies, we prefer adding.cases
involving new technologies to an
existing DRG, clinical heterogeneity
notWithstanding,until there is relatively
compelling evidence (based on -

- Medicare patient experience) that a.
_separate DRG would-improve both the -clinical coherence and the homogeneity

with respect to resource use for the new
DRG. Moreover, we described the bases
on which we proposed DRG
classification changes in our proposed
notice. In general, the changes we have
proposed are ones that either reduced
within DRG variance among patients in
resource use (as measured by
standardized charges); incorporated
new ICD-9-CM codes into the DRGs;
incorporated new technologies into the
DRGs; or represented housekeeping
changes, such as consistency or other
logic checks. In the case of the CC
refinement included in the May 19
notice, the proposed exclusions were
based on clinical review using the
principles stated in that notice.

Generalizing beyond these goals to
overriding criteria could be •

counterproductive in that the criteria
thus adopted may be to narrow to
permit adoption of a reasonable DRG
classification change or too broad to
forestall consideration of reassignment
of each'and every ICD-9-CM code from,
the DRG(s) to which it is presently
assigned to all other possible DRGs. We
believe it is better to continue to
evaluate each DRG classification issue
independently and that It is sufficient to.
describe the analytic basis upon which
we propose each of the individual DRG
classification changes. , _ . 1 " .

We Will continue to base .our
decisions on clinical grounds, "
comparability of the average charge for
one type of case to the mean for the
DRG in which it is classified and the
DRG to which Its movement is proposed,
-frequency of the procedure or diagnosis
at issue,. variation in a particularDRG
relative to DRGs infgeneraL and other
issues pertinent to'the. type of case being
considered for reclassification. We -..
believe such individual consideration is
-superior to the development of criteria
that could potentially prevent movement
of cases in instances where
reclassification is appropriate.

Comment: Several commenters raised
DRG'classification issues that had not
been discussed in the proposed notice

- and requested we make DRG changes.
Among the issues raised were the
following: -

(1) Analysis of the importance of CC
in DRGs not currently partitioned by

. presence or absence of CC; ..
(2) Scraping of cornea for smear and

culture in. infected corneal ulcer cases;
(3).Carcinoma of the mouth and
(4) Classification of trauma cases.
-Response: To consider new issues that

arise during a comment period,
especially those that are-not directly
related to proposed changes, would
require us to make hasty decisions

without the benefit of detailed..reasoned.
analysis or public comments.
Consequently, we do not intend to make.
it a general practice to make DRG
changes, other than those directly
related to our proposals, in the final
DRG notices.

We will, however, place the.issues
raised on our agenda for study during
FY 1988. We welcome further
suggestions for issues to study and
encourage commenters to submit
detailed proposals early in the Federal
fiscal year so that we are not hampered
in out decision making process by time
constraints imposed by the statutorily
required publication process. That is, in
order to meet the -new statutory
requirement for publication', of a
proposed notice by May I of each year,
we must complete our evaluative
process by no later than March of each
year. Suggestions may be submitted to:
Groupei Changes, P.O. Box-26681,.
Baltimore, Maryland 21207. "

- - Comment- One commenter, " -

representing a major health insurer,.
wrote expressing concern with the

increase in the price of Grouper -
software for.FY 1988, and believes that
there is no justification for a significant
price increase in'software developed
under a.grant, from HCFA. Another
commenter complained of the price of
the DRG Definitions Manual.

Response: The development and -

distribution of Grouper software is
currently handled by Health Systems .
International (HSl)- under a contract (not
a grant)-with HCFA., Under the contract.
HCFA provides specifications on DRG
classification changes and decides on
whether to acceptor reject .
recommended changes in.DRG : -

assignmenL The contractor then works
with HCFA in order to establish the
precise logic that will determine DRG
assignment, modifies the Grouper
software -accordingly, and performs
extensivequalitycontrols to ensure
accuracy of DRG assignment The
Medicare fiscal intermediaries (FIs)T
must purchase the Grouper software
from HSI to process and pay inpatient
hospital claims under the Medicare
prospective payment system. HSI is also
obligated to provide documentation on
the. Grouper and Medicare Code Editor
and to iurnish. a DRG Definitions '. -

Manual to the Fla. Generally, under the
terms of HSIs contract, the material is
made available to the FIs at cost.
Alternatively., HSI itself may defray the
cost of equipping the FIs with the
software, using funds available under its
contract.

HCFA's contract with HSI is silent
with respect to HSI's operations In the
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private sector. HSI is neither required to
market Grouper software and the DRG
Definitions Manual nor is it prohibited
from doing so. Therefore, HSI is free to
market its products in a manner similar
to any other business. We take this
approach in order to promote efficiency
and competition in the marketplace. In
this connection, we note that HSI is not
the sole source of Grouper software: the
software is also programmed and
marketed by several other firms, and
HCFA makes these materials available
to the public through the National
Technical Information Service. If a
prospective purchaser of Grouper
software is dissatisfied with the price
charged by one source, it is free to
bargain with that source or to seek the
material elsewhere.

HSI advised us that the original price
of the Grouper software was set in 1982
based on cost estimates furnished by
Yale University, the developer of the
original DRG system, and that 1987
marks the first increase in the price of
the software since 1982.

Comment: One commenter suggested
that we provide information on the
distribution of cases before and after
reclassification changes.

Response: In light of the nature and
number of DRG classification changes
we are adopting for FY 1988, we concur
with the commenter and refer the reader
to Tables 7a Fnd 7b of our final notice of
changes to the inpatient prospective
payments system and FY 1988 rates. The
FY 1986 Medicare discharges used for
recalibration of the DRG relative
weights were grouped in accordance
with both the current (FY 1987) DRG
classifications for Table 7a and the
revised DRG classifications we are
adopting with this notice for Table 7b.
Both tables show the number of cases
and the arithmetic mean length of stay
for cases in each DRG as well as the
lengths of stay for cases at the 10th,
25th, 50th, 75th and 90th percentiles
within the distribution for each DRG.

Comment: One organization
recommended that the revised Grouper
software be made available
simultaneous with publication of the
proposed notice of DRG classsification
changes to permit the public the
opportunity to test the effects of the
proposed changes on data more current
than that available to and used by
HCFA for reclassification and
recalibration.

Response: In order to incorporate as
many changes as possible into each
year's proposed notice of DRG
classification changes, we ha've either
extended the period of time over which
we conduct analyses (as was done this

year) or, as in 1986, proposed changes in
both a DRG classification notice (51 FR
18762) and in the proposed notice of
changes to the inpatient hospital
prospective payment system and FY
1987 rates ( 51 FR 19970). In either
situation, we do not have a revised
Grouper program until after the notice(s)
of proposed classification changes is
published. Rather, we simulate the
Grouper revisions in order to analyze
the effects of classification changes and,
based on those analyses, propose DRG
revisions. We acknowledge that this
process may involve substantial internal
programming and keying of codes to
mimic the actual Grouper software, but
we find that it generally works
adequately to develop revised
classifications and weighting factors.
The commenters' concern that the final
DRG weighting factors would be
markedly different from the proposed
weighting factors is not borne out by a
comparison of weights in Table 5
between the proposed and final notices
.of changes to the inpatient hospital
prospective payment system and FY
1988 rates. While most of the DRG
weighting factors vary somewhat, we
believe this movement has more to do
with the use of a more recent update of
the MEDPAR file than with differences
in the classification of cases between
the proposed and final notices resulting
from the use of different software to
group cases. The final recalibrated DRG
weights are based on nearly 9.7 million
Medicare discharges in FY 1986 received
in HCFA through June 1987, while the
proposed weights were based on 9.4
million records received through
February 1987. (The June 10 proposed
rule erroneously indicated that
approximately 9.5 million bills had been
used in recalibration.]

Because the approach we currently
use works and based on the specificity
of information we publish in the
proposed notice, can be replicated by
other parties, we believe it is preferable
to analyze as many DRG classification
changes as possible before publishing
our proposed notice. Even if we publish
our notice of proposed DRG changes
earlier in the calendar year as we did in
1986, the need to consider the
recommendations of ProPAC on a timely
basis would render obsolete any
Grouper based on such earlier notice if
we accept recommendations of ProPAC
on DRG classification changes other
than those addressed in our earlier
notice.

Ill. Proposed Changes and Comments
Affecting a Particular MDC I
A. MDC 3: Diseases and Disorders of
the Eye, Nose, and Throat

We stated in our proposed notice that
claims for cochlear implants will
continue to be assigned to DRG 49,
(Major Head and Neck Procedures).

Comment: One manufacturer of
cochlear implants, their congressional
representatives, and ProPAC wrote to
express disappointment in our decision
to continue to assign cochlear implant
cases to DRG 49.2 They believe that
payment at the DRG 49 rate understates
the cost of the procedure and thereby
adversely affects access to the device
for Medicare beneficiaries. They urged
us to adopt ProPAC's recommendation
to create a.unique DRG for implantation
of the device.

Another manufacturer of the device
wrote expressing satisfaction with our
interim assignment of cochlear implants
to DRG 49, stating that it has been their
experience that current Medicare
payments based on the DRG 49
weighting factor have been equitable.
Noting that cochlear implant technology
had not yet stabilized and that future
reclassification might be necessary, this
commenter observed that the ability to
identify and retrieve from Medicare
program files data on the use and cost of
cochlear implants was of major
importance, but a goal already met by
the establishment of uniqueICD-9-CM
codes for the implantation of the device.

Response: As we stated in our
proposed notice, Medicare data indicate
that the charges for cochlear implants
furnished to Medicare beneficiaries are
not significantly different from charges
for other cases assigned to DRG 49.
Consequently, the creation of a new
DRG for the procedure at this time
would result in a DRG with very few
cases and with a weight nearly identical
to that of DRG 49. Indeed, based on
partial FY 1987 Medicare billing data
more recent than that which was
available when we prepared our May 19
notice, we find that the average
standardized charge for cochlear
implant cases furnished to Medicare
patients is actually slightly less than for
other cases assigned to DRG 49. Thus,
adoption of the ProPAC
recommendation would actually reduce
payment for the implants. Accordingly,

Unless otherwise noted, these changes'were
proposed in the May 19, 1987 notice.

I For full ORG'titles, see Table 5 in the final rule
setting forth FY 1988 PPS changes and rates,
elsewhere in this issue of the Federal Register.
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we find no compelling reason to create
such a new DRG at this time.

We are aware that cochlear implant
charges may vary from one maufacturer
to another and between single channel
and multi-channel devices. However,
the DRG system was not designed to
recognize individual products by
manufacturer or model.

We also acknowledge that other data
sources, such as survey data gathered
by one manufacturer, may indicate that
charges for cochlear implant cases are
higher than charges for other cases
assigned to DRG 49. We note that the
survey data submitted to us had not
been standardized to adjust for hospital
variations in wages, teaching, and
proportion of low-income patients.
Moreover, we believe that, wherever
possible, it is appropriate to base the
Medicare DRG weighting factor on data
exclusively from Medicare patients to
ensure consistency and comparability of
types and sources of data used for all
DRGs.

Finally, as we have previously stated,
we view the classification of cochlear
implant cases to DRG 49 as an interim
measure while we continue to study the
issue on the basis of more complete data
reflective of Medicare beneficiary
utilization of cochlear implants and their
estimated cost. This will be facilitated
by the establishment of a new unique
set of codes for cochlear implants.
(These codes became effective October
1, 1986.) Should reclassification of
cochlear implants then prove
appropriate, we will consider it at that
time.

B. MDC 4: Diseases and Disorders of the
Respiratory System

Based on numerous comments and our
analysis of FY 1985 MEDPAR data, we
determined that significantly more
hospital resources were used to treat
patients requiring mechanical
ventilation than other patients with a
principal diagnosis within the
respiratory system MDC. We also
observed that while ventilator patients
were dispersed throughout the
respiratory system DRGs; that they were
more comparable to each other than to
other cases in MDC 4. Finally, among
ventilator patients, substantial
differences in resource use also were
found to be related to whether ventilator
access was achieved through
endotrachial intubation or
tracheostomy.

Accordingly, we proposed to create
two new interim DRGs for MDC 4. -
Cases presenting a principal diagnosis
in MDC 4 and one of the tracheostomy
procedure codes (31.1, Temporary
tracheostomy; 31.21, Mediastinal

tracheostomy; 31.29 Other permanent
tracheostomy) would be assigned to a
new DRG 474 (Respiratory System
Diagnosis with Tracheostomy). This
DRG would be ordered above all other
DRGs in MDC 4, including the surgical
DRGs.

We also proposed creation of a new
DRG for cases involving mechanical
ventilation through endotrachial
intubation. A new medical DRG 475
(Respiratory System Diagnosis with
Ventilator Support), would be
established for cases presenting a
principal diagnosis assigned to MDC 4
and showing both non-OR procedure
codes 93.92. Other mechanical
assistance to respiration, and 96.04,
Insertion of endotrachial tube.

Comment: The American Association
for Respiratory Care, the American
College of Chest Physicians, the
National Association of Medical
Directors of Respiratory Care, ProPAC,
and numerous other commenters wrote
to express general support for the
creation of DRGs 474 and 475. In
addition, several of the commenters
encouraged expansion of this proposal
to patients with other than respiratory
diagnoses.

Response: We appreciate the support
of these commenters as we continue to
refine the DRG classification system. As
we stated in our proposed notice, we
will continue our research in this area,
including analysis of superior means of
identifying ventilator cases and ways to
address this issue in post-surgical cases
and/or patients with non-respiratory
principal diagnoses.

Comment: One commenter found our
expressed concern with the potential for
abuse of the proposed new DRGs 474
and 475 offensive, but the National
Association of Medical Directors of
Respiratory Care and ProPAC shared
our concern that the new DRGs may
create financial incentives for hospitals
to pressure physicians to intubate
patients or perform tracheostomies.

Response: We regret that anyone took
offense at the cautionary statement
included in the preamble of the
proposed notice concerning the
possibility that changes in medical
practice or the reporting of such
practices may be precipitated by the
new DRGs. We did not intend to cast
aspersions upon the medical community
or the ethics of physicians-or hospital
personnel. However, we recognize that
there may be an occasional
questionable situation in which DRG
classification may influence the course
of patient treatment or the reporting of
the treatment provided. Indeed, as the
basis for their recommendations for
DRG classification changes, many

commenters routinely claim that the
DRG definitions and weighting. factors
affect medical practice patterns, limit
Medicare beneficiary access to the most
up-to-date and sophisticated medical
technologies, and subject physicians to
financially-motivated pressure by
hospital managers. If we are to believe
that failure of the DRGs to provide
higher payment for cases involving
certain technologies discourages their
use, we may reasonably anticipate that
the recognition of procedures and
technologies such as tracheostomies and
mechanical ventilation in relatively
high-weighted DRGs may encourage
their use. Further, scattered instances of
program abuse do occur and we are
required by law to attempt to discover
such abuses and institute corrective
action.

Finally, we believe it is in the public
interest to advise the medical
community of our intent to target DRGs
474 and 475 for medical review by the
PROs to ensure that use of the diagnoses
and procedures that result in assignment
of cases to these DRGs is medically
reasonable and appropriate.

Comment: One commenter noted that
the proposed notice stated that DRG 474
would be ordered above all other DRGs
in MDC 4 but was silent as to the
ordering of DRG 475. She requested
clarification of this point.

Response: Because it contains both
OR and non-OR procedures, DRG 474, is
not characterized as either a medical or
a surgical DRG. Nevertheless, it is
ordered first in the hierarchy for MDC 4
and, thus, precedes all surgical and
medical DRGs in the MDC. DRG 475,
will be assigned to cases with a
respiratory system principal diagnosis
when neither a temporary tracheostomy
nor any operating room procedure is
performed and both Endotracheal
intubation (code 96.04) and Other
mechanical assistance to respiration
(code 93.92] are performed. Medical
DRGs generally are differentiated by
principal diagnosis, so that there is
usually no hierarchy beyond the surgical
DRGs because the groups of diagnoses
are mutually exclusive. However, while
DRG 475 is technically a medical DRG,
it is not specific to a subset of diagnoses
within MDC 4 but rather can be
assigned to a case with any principal
diagnosis in MDC 4 if the specified
procedures are performed. Because DRG
475 is procedure-driven, it is ordered
-below the surgical DRGs and above the
medical DRGs in the MDC. -

Comment: One commenter expressed
concern that the DRG system does not
adequately take into consideration
patients who develop acute respiratory
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failure. The commenter believes there
are well-defined.,medically acceptable
definitions orfacute -resoiratory failure
that should -eintegrated'into theDRG
system.

Response: We believe ,the-changes -in
the coding of .respiralory failure and 4he
creation vf new VDRGs 474.and475 'for
patients requiring -venfilator supportwill
adequately.address the .issue of patients
developing vespiratory failure. ,A ew
ICD-4-CM diagnosis.code, 5l8.81,
Respiratory lfailure, has been adopted
.and will:become affedtive 'Odt6ber 1,
1987. Urtlike he previous -ode for
respiratory.Ifailure (799.13,'this new code
19slot in Chapter 16i[Symptoms, 'Signs,
and tl.lDefined Zonditionsl of'the I[CD-
9-CM; therefore,'hosptdls willnow 'be
permitted to code respiratory -failure 'as
a principal diagnosis when itislthe
treason for'.admission.

C. MDC 5: Diseases and Disorders .f
the Circulatory ygtem

1. Majlr'Vessel Resedtion ,With
Replacement

We proposed to assign procedure
codes 38.46, A-bdominal arteryzesection
with replacement, 38.4, Abdominal,,vein
resection with replacement, and38.48
Lower limb artery resection with
replacement, to DRGs 110 and 111
(Major-Reconstruction Vascular
Procedure -without -Pump), :and xremove
-them from -DRG 112 {'Vascular
Procedureseqcejpt -major -reconstruction,
without punpij.'We ,didnot.receivo any
oomments on this jproposal,!so it will be
adopted without change.

2. Malignant Hypettension
Weproposed to continue to-classify

malignant and benign types.,6f.
hypertension disease into DRG 134
(Hypertension).

Comment: One commenterdisagreed
with our decision concerning malignant
hypertension. The commenternoted
that, in.his-experience, hypertension is
rarely coded as the principaldiagnosis "
without another acute diagnosis. The
commenter believes that further study is
needed onthe conditions .and'charges in
this category before a.decisionis made.

.Response: While we agree inprinciple
with the commenter.that further study
may be warranted, we note that the
-comment'is.generally-non-specific-as -to-
'ther diagnoses 'that, in.conjunction with
malignant hypertension, account for
variation in resource use. In the FY 1985
MEDPAR file'on which our analysis was
based, fhe;vast majority (93 jercent) .of
malignant hypertension cases were
coded 401.0. and -had standardized
charges that -were greffter than themean
ohargeslforhtheRGby only'100less •

than 4 percent). The 208 cases involving
hypertensive 'heart and-renal disease
-(code 404.'),-Whileconiderdblyn-more
costly than-the average-case in DRG 134,
comprised !less than -1:6 percent of all
malignanthypetension-cases and less
than-ene.half'of'one'percent -df 'all cases
,in the DRG.'In'llght'of'hese'findings, we.
-are not -prepared to(reclassify'malignant
hypertension'cases -at 'this time.

In addition,.wefsuggeSt that
commenters concerned'with .the DRG
.classificafiondf such casesTurish -to-us
additional information'on .classification
problems inDRG'134-by-writingto 'the
Grouper-Changes'address publighed in
section lI.'of this:notice. We'are 'ot
persuaded fhat'further-andlysis, -
uninformed 'by'more-specific
information, 'wotild be fruitfdl atthis
time.

3. Acute 4yocardial Infarction
We proposed -to continue -todlassify

aoite-myocardial'infarfions[ ANIJ irito
DRGs 121,4.Circulatory Disorderswith
AMI'andCardiovascUlarCompensation
Discharged 'Alive 12,2,Clrcdlatory
Disorders ,with -AMI'-Withott
Cardiovascular-Compensation
Discharged .Aliv) and-123 (Circtilatory
'Disorders'with -AMI,-Expired). ' -

Comment: Two commernters .urged
that~we reconsider,our decision not to
reclassifyjAMl cases at'thisfime.-The
commeriters 'blieve -the mnumberdf cases
subjedtto *nfisclassification due -to
coding guidelines is-small anda hodld
not cause us to postpone,quidk'adtionon
the issue'of reclassificationo. AMI
cases.:One commenter dlso 'suggeated
that 'the tCD-L-CM-Coordination and
Mairitenance'Committee 'developimore
O-thical *AMI ooding guidelines."

Response.'We 'believe ;that'it ;is
premature to xevise -the dlassification-f
AMI-cases -at this 'time. -As 'we :pointed
out in our proposednotice, -the current
ICD- 9 -coding guidelines can resuit
in-the assignment to DRGs 121-123 -of
cases-thatdo-not Involve -acurrent, -
documented,,AMI'buttxather.involve~the
admission of patients 'who'had'a
myocardidil-infarction 'within the
preceding eight weeks. -Suchpatients
may be hospitalized'forrecurrence of
symptoms withodt-an 'AMI,,for
regulation of.their medicaion, -or[for
further evaluation -of their-condifion.
including'cardiac catheterization-to
d6ternmine the -need for coronary bypass
surgery. As many as'25 percent of F'
1984 AMP casesamong3Medicare .
beneficiaries discharged alive show,a
length:of staydf -sevendays orless.
Physicians -advise us :that 'the'generally
recogniized-tandard.of care :for patients
.admitted-with adocumented AMI'is at
leastseven 'days. Accordingly, -cases

with lengths of stay of less than seven
days may'in fact represenl cases ndt
admitted for the treatment of an AMI
but nonetheless classifiedzasAMIs
because-of the .eight-week rule. We
believe The commingling of such .cases
With cases.admitted and treated lor
documented AMIs is responsible in part
for the vadation in.resources.in these
DRGs.IWe appreciate the commenters
support zforchanges to thecoding
guidelines. TheICD,9-,CM.Coordination
and-Maintenance Committee.addressed
coding,ofAMIs.at.its July 1987 meeting.
The National Center for Health
Statistics:solicitedcomments and
announced:plans-to propose a revision
at 1he November 1987.meeting-of the
ICD-4CM -Coordination and
Maintenance Committee. We .will

ontinue ,to work,'with ,the ICD-9--CM
Coordination and Maintenance
,Committee on the'coding issue. We
encourage-commenters to :address
suggestions for revision of the -AMI
diagnosis code to:
Ms. Sue ,Meads, ,Co-Chairperson, -1CD:9-

CM-.Coordination-Maintenance
Committee, -National Certerfor
-Health:Statistics, Room,2-'19'Cernter
Building, .3700-East-West iHighway,
Hyattsville. Maryland20782.

.... In lightdf'the-possib.ility of coding
changes'thatrnay affeot the assignmert
of cases currently in the AMI DRGs, .we
Ielieve'it is more appropfiate to delay
action at ihis time. In general. we
believe that 'making changes 'in.-a DRG
that-we expect'to have !to-revise further
a year or-twolaterbased on-coding
changes would create confusion that-is
•likely-to -outweigh the-p6tential beneflts
of the classification dhange.. -

In addition, we intend to-conduct
further analysis to determine whether, in
the 'absence of diagnosis code
modifications, there are alternative
configurations'to dlassify cases in.DRGs -

121-123 'that better predict -resource use
among patients. We -would diso urge
hospitals peiforming cardiac

- catheterizations on .Ipttients~to code
those 'cathdterizations even -though'they
do not affectthe DRG assignment a'tthis
time, as more complete data on .
procedures performed is of value in
assessing the -appropriateness of
classification changes. ...

4. Adding a CC-toDRG 124
We proposed to add diagnosis-code

428;9, Heatt Failure,-unqpecified,'to the
diagnosesind6uded'in:DRG'124
(Circdlatory'lDisorders except AMI With
Cardiac Catheterization and'Comolex
Diqgnosis). 'We 'eceivedno negative .
comments-and one favorable comment
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in support of this proposal. We are
adopting it without change.

5. Pacemakers
We proposed to continue to classify

single and dual chamber pacemakers In
the existing pacemaker DRGs, 115
through 118.

Comment: One commenter wrote
expressing displeasure with our failure
to reclassify pacemaker cases based on
the type of device. The commenter
encouraged further study in this area so
that hospitals will not continue to be
underpaid for dual chamber devices in
the future.

'Response: As we explained in the
proposed notice, the pacemaker
classification issue is more complicated
than identifying and recognizing price
differences between dual chamber and
single chamber devices. Moreover, new
ICD-9-CM codes, which will permit us
to distinguish among types of pacemaker
devices, have just been adopted for use
effective in October'1987 These codes'
may be found in Table II of this notice.
We note that ProPAC, as well as several
manufacturers of pacemaker devices,
support our decision to conduct .further
study. on this issue. We will report our
findings as they become available.

Although we proposed no.
classification changes for cardiac.
pacemaker cases, we note that the.
adoption of new IC1-9-CM codes for
cardiac pacemaker procedures requires
modification of the Grouper logic in
order to ensure consistent treatment of
like cases using both the old codes and
the new codes. A summary of the
revised Grouper logic for classifying
pacemaker cases appears as Table.Ill in
Section VI of this notice.

6. Defibrillators
We proposed the following interim

measures for reclassification of
automatic implantable cardioverter
defibrillator (AICD) cases: to continue to.
assign AICD total system implants with
cardiac catheterization to DRG 104
(Cardiac Valve Procedure with Pump
and With Cardiac Catheterization); to
assign AICD total system implant cases
without cardiac catheterization to DRG
105 (Cardiac Valve Procedure with
Pump and Without Cardiac
Catheterization); and to assign
procedure codes 37.95 throtigh 37.98,
Implant or replacement of
cardiodefibrillator leads or generator, to
DRG 120 (Other Circulatory System OR
Procedures], and remove them from

-DRG 117 (Cardiac Pacemaker Revision
Except Device Replacement).

Comment: Two commenters
expressed concern with our proposed
classification of defibrillator cases. The

commenters expressed concern that
ICD-9-CM coding conventions required
clarification so that electrophysiological
testing performed in association with
the implant is reported. One commenter
also believes that reclassification of
defibrillator replacements and/or
defibrillator lead implants from DRG 117
to DRG 120 would continue to result in
underpayment for the procedure. The
commenter requested reclassification to
an unspecified higher weighted DRG.

Response: We admit that there is not
a distinct ICD-9-.CM code for
electrophysiological testing. Currently,
this is captured under code 37.29, Other
diagnostic procedures on the heart and
pericardium. The ICD-9-CM
Coordination and Maintenance
Committee addressed this issue at their

July 1987 meeting. During the coming
year it is anticipated that a new code
will be proposed for electrophysiological
testing. If approved, the code(s) would .
become effective October 1, 1988. In
addition, hospitals should report cardiac
catheterization on the Medicare billing
form whenever performed. Use of the
.catheterization code affects DRG
classification in several DRGs even
though it is not considered an operating
room procedure.

With regard to the classification of
replacement and/or insertion of AICD
leads and devices alone, we continue to
believe DRG 120 is appropriate for the
time being. Based on the limited
Medicare data available at this time, we
find that average charges for AICD
procedures other than total system
implants reasonably approximate the
average charge for DRG 120. Until more
claims data are available, we consider it
more appropriate to temporarily classify
the AICD procedures, other than total ,
system insertions, in DRG 120. Once the
technology is stabilized and we have a
larger data base for evaluative purposes,
we will consider further reclassification
of both total system AICD Implants and
other defibrillator procedures. We note
also that ProPAC's comments include
support for assignment of these
procedures to DRG 120.

Comment: One commenter noted our
commitment, published in the
September 3, 1986, PPS notice to re-
evaluate complex aortic aneurysm
repairs. The commenter expressed
disappointment that the results of this
re-evaluation were not contained in the
May 19, 1987 proposed notice and
requested that the results of the
evaluation be included in this notice.

Response: The new ICD-9-CM
procedure codes that clearly identify -
thoraco-abdominal aortic aneurysm -
repair just became effective October 1.
1986. Because of the lag between patient

discharges and inclusion of the
discharge data in our central office
MEDPAR file, we have limited data from
FY 1987.

We believe it is premature to conduct
a re-evaluation on complex aortic
aneurysm repairs at this time due to the
scarcity of data. Any conclusions based
on such limited data would of'necessity
be considered interim, as with cochlear -

implants and cardiac defibrillators.
Since we have already institutedian
interim reclassification of the procedure.
we do not believe it is a prudent use of
resources to engage in a rushed analysis;
based on incomplete data, only to repeat
the analysis once more information
becomes available. Consequently, we
have nothing to report on this procedure
at this time.

We do intend, however, to re-evaluate
the classification of complex aortic
aneurysm repairs once adequate data
are available. We will report on our
findings in the first DRG classification
notice to be published after our review
is complete.

D. MDC 6: Diseases and Disorders of
the Digestive System

1. Reassignment of Ulcer Diagnosis
Code

-We proposed to remove diagnosis
code 531.70, Chronic gastric ulcer
without mention of hemorrhage,
perforation-or obstruction, from DRG
176 (Complicated Peptic Ulcer and
reassign it to DRGs 177 (Uncomplicated
Peptic Ulcer with CC) and 178
(Uncomplicated Peptic Ulcer without
CC). We did not receive any comments
on this proposal, so it will be adopted'
without change.

2. No Change in the Classification of
Bowel Procedures

We stated that national data
indicated no significant classification
problems in the major bowel procedure
DRGs 148 and 149 (Major Small and
Large Bowel Procedures). Thus, we
proposed not to amend the current
classification of bowel procedures. We
did not receive any comments on our
statement, sothe current classification

• of bowel procedures will remain.

E. MDC 8: Diseases and Disorders of the
•MLsculoskeletal System and Connective,
Tissue

1. Hamartoma

We proposed to remove diagnosis
code 759.6, Other hamartoses, not
elsewhere classified (NEC), from MDC
17, Myeloprofiferative and Poorly
Differentiated Neoplasms, and to add it-
to MDC 8. We also proposed adding
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procedure code 32.29, Other local
excision or destruction of-lesion or
tissue of lung to DRGs'233 and 234
.(Other Musculoskeletal andConnective
Tissue Procedures), in order-to avoid
inappropriate assignment to DRG 468.

Commenit. We received conflicting
comments concerning our proposal to
move diagnosis code'759:6, Other
hamartoses, NEC, rom'MDC17"t6MDC
8. One commenter approved of the
proposed Changelbut, no'tinglhat
hamattoses :occur at:sites.otherthan 'the
lung, recommended ihat additional
procedure uodes be added'toDRGs 233
and'234-to prevent'assignmert'toDRG
468 of excisionsofhamartoses at other
sites. Another commeriter expressed
concern thathamartoses not'be removed
from'MDC 17, diatingq that a'hamartoma
is a lunor-lfke mass'fhdt may undergo
neollastie'transformation.Therelfore,
the commenterbelieves.asaignmet to'
MDC 17 is'appropriate..

Respanse:.In'ligit.of fhpeconflicting
comments on:thisu-abject wehave
decided to podtpone-implementation of
this proposed change for FY 1988. We
-will study (he issue in'greate -ddtail
during the-upcoming evaluative period
and will-report on our findings In'next
year's proposed notice.

2. Certain femur procedures

We proposed to reassign-procedure
code 79.95, Unspecified operation on
femur injury from DRGs 218,219, and
220 (Lower extremity and humerus
procedure except'hip, foot,femur). We
received no negative comments and one
favorable comment-in support'of-this
proposal, so it will be adopted without
change.

F. MDC 9. Diseases and isorders of the
Skin, Subcutaneous Tissue and Breast

1. Celiulitis of finger, toe and-digit'

We proposed to -add the folowing
diagnoses to the list of principal
diagnoses that may result in assignment
'to DRG 263 (Skin Graft and/or
Debridement For Skin Ulcer or-Cellulitis
with CC) and DRG 264 (Skin:Graft and/
or Debridement For Skin Ulcer or
Cellulitis without CC).
681.00 Cellulitis and abcess-of finger,

unspecified ,
681.01 Felon
681.02 Onychia and paro nychia-of

finger
681.10 Cellulitis and abscess Of toe,

unspecified
681.11 Onychia and paronychia of.toe
681.9 Cellulitisand absces sof '

unspecified dit' '
We receivefdnonegative'comments

on this proposal,°s0 it will be'adopted .

withour change..-------------- "

2. Infected-abrasion or friction burn of
face, neck, and scalp

'We proposed to-remove-diagnosis
code 910:1, Abrasion or friction burn of
face, neck, and scalp except eye,
infected, from-DRGs 280-282 (Trauma -to
the-Skin, Subcutaneous tissue, and
Breast), and asdign thecode'to DRGs
277-279 (Celldliti8) along with'other
diagnoses -forinfection.

We received no negative comments
onithisproposal, solt will be adopted
withoit-hange.

G. MD l:.Diseases and Disorders-of
- the Kidney andUrinary Tract -.

We.proposed'to remove :diagnosis
.code 581.9,Nephrdtic.s.yndrome With, -
unspecified pdth6logical.lesioin i

.adadnay, fromZDRGs325-327 :(Kidney and
Urinary Tract Signs-and Symptomg) and
place t In DRGs 331-333.Other Kidney
and UrinaryTractfDiagnoses)We did
not receive any-negative comments on
this proposal, so -it willfbe adopted
withootchange.

H. MDC 18:-.fectans..and Parasitic
Diseases.tSystemic and Unspecified

. Sites) . : . .- : .

We.proposed ITo Tremove diagnosis
code'785;59,',Shodk ,without -mention df
trauma, NEC, Korn !MDC5 and reassign
the 'cndition to MDC 18, with non.
sur-gical-cases assigned toDRGs 416.and "
417 (Sapticemia'}. 'We did.not recdive
any commernts-on this proposal, soit:is
adopted without change.
L MDC 20 Aico'aZO/Drug Use and
Alcohol/Drug induced Organic-Mental
Disorders

1. Refinementof. alcohol/drugDROs

In accordance with our'September. 3,"
1986 final rule on changes td the
inpatient hospital prospective payment
system andFY'1987 rates :51 FR 31454);
the exclusion,of alcohol/drug treatment
hospitals and units was extended
through cost reportingperiods'beginning
before October 1, 1987.:The extension
was intendedto permit completion.of
analyses of a.record reabstra'ction study
conducted by the Alcohol, Drug Abuse,
and MentalHealth Administration
(ADAMHA) in concert wiih'the National
Institute of Mental-Health, the-National.
Institute on Drug Abuse, the National
Institute on DrugAbuse, the National
Institute on Alcohol Abuse and -

Alcoholism,:.the Office of the.Assistant"
Secretary for Planning and Evaluation.,
and HCFA:.

The-rerod reabstraction study. was"
designed to examine.the~predictive .
value of variables not currently included
in theDRG'l.gic-or:4DC:2,'suchas , -

patient a.. disability status, CC .nd-.-.

polysdstance use, on patient resource
use. Based on the analyses and •
recommendations of ADAMHA,,HCFA
tested the effects of reconfiguring the
alcohol/drug DRGsalong'the lines
suggested by ,ADAMHA by analyzing
the FY 1985:and FY 1986 MEDPAR
records for all Medicare discharges in
MDC 20,(the :ADAMHA reabstraction
study. was.based-on a stratified-random
sample of F.Y 1984 disdharges). Based on
-our analyses:and-those of ADAMHA,
we proposed'to-reconfigure the alcohol/
drug:DRGs -as -follows:

* Cases -in the current 'DRGs434 and
435 woldbe'combined and-then -re-split
based on the presence or-absence of
non-MDC'201CC. Theiproposed DRG 434
woiiidbeaAIcdhdl/Drug Abuse or
Dependen'ceDetoxification or Other
Symptomatic'Treatment, with 'CC and
the proposedDRG 435-would be
Alcdhol'/Uftng Abuse-orDepndence,
Detokification orlOther'Symptomatic
Tredtment wlthodt CC.

% 'Weproposed :thatcases with either
aprincipalor secondary. diagnodis
(ratheithan.only a :principdl diagnosis,
as currertl,} of alcohdl or drug
dependence would'be-assigned to the'
revised DRG.436,:if rdhabilitation - '
therapy,(diagnois code'V57.89) was
furnished, and to 'the revised DRG 437 if
-both-.rehabLilitation -hertpy.and
detoxification{(procedurecode 94.25)
were provided.In addition, we proposed
that certain diagnoses that are not
currently asgignedto DRGs 436 and 437
be permitted to.group to the revised
DR0s 436 and 437 if it is the physician's
judgment thata,patient.with a principal
or secondary* iagposisof one or more of
these conditions may:benefit from
rehabilitation and suchrehibilitatibn Is
furnished and reported.on the bill t :
submitted. These additional diagnoses
to be treated.as dependence diagnoses
were alcohol amnestic-syndrome:(291.1),
other alcoholic dementia (291.2), alcohol
withdrawal hallucinosis (291.3), other
specified alcoholic psychosis (-291.8),
and unspecified alcoholicpsychosis
(291.9).

The revised logic for DRGs 436 and
437 would move cases ,involving the
above diagnoses from DRG 434 (to
which codes 291.1'and 291.2 are_ .

currently assigned) and from'.DRG 435.
(to whichcodes 291.3,.291.8-and 291,9
are currently-assigned) as long as
rehabilitation. therapy was furnished.
The effect.f recognizing secondary as
well-as principal diagnosep'of alcohol or
drug dependence in the proposed
revisions of DRGs .436.ande437 was to
remove cases from DRG 434 when ...
rehabilitation therapy-was furnished-to ..
a patient with a:principaldianosis of-

I I I i I I II I I II I I • II I I i i I II II I!

33149



Federal Register / Vol. 52, No. 169 / Tuesday, September 1, 1987 / Notices

alcohol or dru8 abise, as long'as the
record also contained evidecee of.
alcohol or' drug dependence as-a
secondary diagnosis. ' ' - •

No change was proposed to the logic
for DRG 433, except that it be renamed •
Alcohol/DrugAbuse or Dependence,
Left Against Medical Advice. .

We received several comments on
these proposed DRG revisions. We also
received numerous comments on the
scheduled end of the exclusion-of
alcohol/drug hospitals and units, the
absence of an impact analysis on the
effect of inclusion of alcohol/drug
hospitals and units in the prospective
payment system, the proposed
recalibrated weights,.and outlier
thresholds for the alcohol/drug DRGs.
They will be addressed separately in
our final rule of changes.to the-inpatient
hospital prospective payment system
and FY 1988 rates, published elsewhere.
in this issue of the Federal Register.

Comment: Several associations.
representing hospitals, physicians and
nurses commented favorably on .the
proposed restructuring of DRGs 434-437,
indicating that the proposed DRGs for
alcohol/drug diagnoses represented -an
improvement over the current
classifications. The National
Association of Addiction Treatment
Providers (NAATP), while expressing
major concerns regarding the
recalibrated DRG weights, the
scheduled end of the exclusion of
alcohol/drug hospitals and units and the
absence of an impact analysis, wrote:
"We sincerely applaud the Department's
efforts and diligence represented by the
various analyses which have been
conducted and served as the basis for
the current proposed reclassification of
the alcohol and drug abuse DRGs. We
think that the proposed reclassification
has a solid analytic foundation and
fairly represents a method to classify
alcoholism and drug abuse/dependency
admissions for the Medicare beneficiary
population."

Response: We are encouraged by the
favorable response to the proposed
reconfiguration of the alcohol/drug
DRGs. We note that while many
individual alcohol/drug hospitals and
units were critical of the scheduled end
of their exclusion from the prospective
payment system, their criticism related
to the absence of an impact analysis and
the use of cases from short-stay :
hospitals as well as excluded alcohol/
drug hospitals and units to establish the
proposed weighting factors,. rather than
to the proposed classification of
alcohol/drug cases among the MDC 20
DRGs. We believe.this is further
evidence that the proposedDRG .
classifications do represent ari . .

improvemeug t overthe existingalcohol/ diagnoses, such as cirrhosis, depression,drug D.RGs. or other medical or psychiatric
Comment: Onc':ommenter expressed' diagnoses, and those without. Other

concern that the June 10 notice provided commenters thought presence or
only general descriptions of the' * ' , ' absence of CC should be incorporated.
ADAMHA and HCFA studies on which into the revised DRGs 436 and 437.
the proposed modifications were based Response: We evaluated the impact of
but did not display the study results, presence or absence of any CC on all
This commenter also indicated th'at the alcohol/drug DRGs and found 'that most
study files had not been'made available patients with a principal diagnosis in
to the public. MDC 20 also had a CC reported.

Response: The ADAMHA study was Because most alcohol/drug diagnoses
designed to assess and test hypotheses are on the master CC list and many
regarding alternate structuring of the patients in MDC 20 have multiple
MDC 20 DRGs. The findings of this alcohol/drug diagnoses, such as both
reabstract study were published in the dependence and abuse, coded, this
June 10 proposed notice as supporting distinction was notassociated with
evidence for the proposed DRG" ' significant differences in resource use.-.reconfigurations. Sufficient information After revising the CC list for MDC 20 to'
was provided to document the impact of exclude diagnoses in MDC 20, we found
those variables found to influence , that-presence or absence of non MDC-
resource: consumption in the alcohol/ CC was associated. with significant
drug DRGs. Our description of the' "e
analyses undertaken identifies the'data paiens no ugehabon.
sources used and provides sufficieni patients not undergoing rehabilitation.
information to enable interested parities Based. on FY-1986 MEDPAR records,
to condu t similar analyses, should they patients in DRGs 434 and 435 with non-
wish to do so. The availability of MDC 20'CC had mean charges 40
MEDPAR data, on'which most of percent and 45 percent greater,
HCFA's analyses are based, was the respectively, than patients without CC.
subject of a Federal Register notice Moreover, the homogeneity of the
published July 2, 1985 (50 FR 27407). The resulting groups, as measured by'a
ADAMHA reabstraction study weighted average of the coefficients ofdatabase, consisting of data variation, improved by 3 percent forreabstracted from the medical record DRG 434 and by 8 percent for DRG 435.merged with MEDPAR data, contains Because there were no statistical
personally identifiable data which under differences between charges for patients
the provisions of the Privacy Act, may in DR s 434 and 435 when presence or
not be released. ADAMHA is in the absence of CC was held constant, we
process of removing personal identifiers proposed to combine all cases from
and will make the data available to the DRGs 434 and 435 and then re-split them
public at the earliest possible date. into two new DRGs, distinguished by
Preparation of this data tape has presence or absence of non-MDC 20 CC.
involved careful screening of all Accordingly, we believe our proposed
variables to assure that no information revision of DRGs 434 and 435 does take
identifying specific patients or providers into account differences between
is included. All provider-specific patients with multiple diagnoses and
variables that might possibly identify a those without, as recommended by the
given provider wereomitted, in support firsj- commenter cited
of ADAMHA's assurance of When we performed similar analyses
confidentiality with respect to the on cases in DRGs 436 and 437, we found
identities of providers participating in that the resource differences between
the study and their patients whose patients with CC and those without
records were abstracted. Also, as noted dropped to 17 and 10 percent,
earlier in this document, a contact respectively. Moreover, the homogeneity
person's name and telephone number of the two resulting pairs improved by
are provided for those seeking only one-half of one percent. We infer
additional information on the changes. from this minimal improvement in
Finally, all materials used and analyses homogeneity that there are other factors
conducted are subject to release upon contributing nearly as much to patient
request, including requests under the differences in resource use as the
Freedom of Information Act. We believe presence or absence of CC. As we
that all of these procedures facilitate' indicated in the proposed notice, the
open; public debate and permit readers average resource differential in over 100
sufficient information in sufficient ., pairs of DRGs, when split on the basis of
detail, to evaluate the proposed.changes CC, averages 60 percent for all pairs and

Comment: One commenter believed . is less than 2. percent for only two
that the alcohol/drug DRGs.should ., . pairs. In light of the'more modest
differentiate between patients with dual resource differences associated with CC
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in DRGs 436 and 437, combined with the
minimal improvements in homogeneity
of the resulting groups, we do not
believe it is appropriate at this time to
split DRGs 436 and 437 on the basis of
presence or absence of CC. Therefore,
we have not adopted the commenters'
recommendations regarding DRGs 436
and 437.

Comment: One commenter observed
that resource differences associated
with multiple addictions should be
reflected in the revised MDC 20 DRGs.
Another commenter, while
acknowledging that the proposed
alcohol/drug DRGs are an improvement
over the current DRGs in MDC 20,
questioned the conclusions implied by a
lack of differentiation in the DRGs
between the types of substances abused.

Response: At the present time, cases
of drug abuse represent less than fifteen
percent of all Medicare cases in MDC
20. However, ADAMHA's study sample
was designed so as to reabstract all
Medicare alcohol/drug cases from each
provider in the sample; it was
hypothesized that differential resource
intensity associated with type or
combination of substances used would
emerge at the provider level. -

In an effort to evaluate the effects of
multiple substance abuse ADAMHA
examined cases involving alcohol only,
single drug use only, alcohol/drug
combinations, and multiple drug
combinations. Based on the limited
number of Medicare cases involving
drug use other than alcohol, ADAMHA
did not consider it appropriate to
distinguish the DRGs by type of drug
used or between alcohol and drug cases,
nor did it find systematic and consistent
results when it distinguished cases
involving single substance abuse from
those involving polysubstance abuse.
On the basis of these analyses,
ADAMHA recommended no distinction
in the DRGs between alcohol and drug
dependence or between single
substance and multiple substance
abuse.

Comment: One commenter noted that
the proposed notice referenced the use
of code V57.81 for rehabilitation rather
than code V57.89.

Response: We agree with the
commenter that the proposed notice
contained a typographical error. The
correct code for alcohol/drug-related
rehabilitation is V57.89. We regret any
confusion this error may have caused
our readers.

Comment: One commenter raised
questions about the validity of the
ADAMHA study in light of the sample
size and the use of only the face sheet
and discharge summary as the basis for
reabstraction.

This commenter observed that
acceptable coding practices require use
of the entire medical record, especially
to identify CC.

Response: ADAMHA consulted
extensively with industry
representatives, HCFA and the
Assistant Secretary for Planning and
Evaluation regarding the design,
implementation and analyses conducted
during their MDC 20 study. The
ADAMHA reabstraction study was
based on a stratified random sample of
849 hospitals and units with some 15,000
Medicare discharges in the alcohol/drug
DRGs. These discharges represented 28
percent of all alcohol/drug cases in FY
1984. Providers were stratified by type
of hospital or unit and its PPS status
(excluded hospital, excluded alcohol
unit, included short-stay hospital, etc.).
Within this sampling frame, sampled
providers were asked to submit records
for all of their MDC 20 discharges for FY
1984. The provider response rate
approached 90 percent, and 80 percent
of the requested records were obtained.
Even after adjusting for response rate,
the reabstracted records comprise 22
percent of Medicare alcohol/drug cases
in FY 1984. We believe this sampling
frame yielded an adequate database for
analysis from the standpoint of both size
and representativeness of the selected
providers.

As to the validity of using only the
face sheet and discharge summary as
the basis for reabstraction, it is true that
coders are encouraged to review the
entire medical record in order to capture
any diagnoses that might have been
omitted by the physician who prepared
the discharge summary. However,
ADAMHA conducted a pilot test to
compare the availability and reliability
of variables of interest from the
discharge summary with their
availability from the full medical record.
The pilot test confirmed that the face
sheet and the discharge summary were
in fact valid and reliable sources of the
necessary information and
demonstrated that their use would
facilitate efficiency of the data
collection effort without sacrificing
accuracy. In addition, the study
methodology specifically provided for
call-back consultation with hospital
medical records personnel and involved
referring back to the full medical record
whenever there was any doubt about
the variables of interest being
reabstracted from the face sheet and the
discharge summary.

Coders working on the reabstraction
study were instructed specifically to
code coexisting conditions. The data
collection instrument permitted coding

of up to seven diagnoses and five
procedures, in contrast to the maximum
of five diagnoses and three procedures
that can be reported on the Medicare
billing form. The ADAMHA study paid
particularly close attention to accurate
coding of the incidence of rehabilitation.

We believe the procedures followed
by ADAMHA in designing and
conducting this study were sufficient to
ensure completeness, quality and
consistency of the data collected and
the reliability of inferences drawn with
respect to analyses of alternative
configurations of the alcohol/drug
DRGs.

Finally, we reiterate that the final
analysis on many of the alternative
configurations of the MDC 20 DRGs
were ultimately tested on more recent
and more complete Medicare data on
discharges from the alcohol/drug
DRGs-more than 40,000 in FY 1985 and
more than 30,000 cases in FY 1986 all
discharge data received in HCFA
central office through September 1986.

Comment: One commenter observed
that because the current MDC 20 DRG
assignments are not affected by the
presence of CC, it is likely that such
conditions were under-reported in the
ADAMHA study and in FY 1986

Response: As noted previously,
ADAMHA specifically collected
comprehensive data on secondary
diagnoses, using a data collection
instrument designed to collect up to
seven diagnoses rather than five as are
reported on the hospital billing form. In
the FY 1985 and FY 1986 MEDPAR study
files, the percentage of patients in the
alcohol/drug DRGs with non- MDC 20
CC on their Medicare hospital bills was
comparable to the percentage of patients
in other DRGs with CC. We wish to
emphasize that we require reporting of
CC on all Medicare cases, even in DRGs
not affected by the presence or absence
of CC. We encourage hospitals to code
diagnostic and procedural information
as completely and accurately as
possible on all Medicare claims.
Complete and accurate medical record
coding not only ensures the accuracy of
DRG assignment; it also enriches the
Medicare program data bases used for
our ongoing monitoring and evaluation
of the prospective payment system,
including DRG classification changes.

Based on the foregoing discussion of
comments on the proposed revisions of
the MDC 20 DRGs, we are adopting our
proposed reconfiguration of DRGs 434-
437 without change.
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IV. Proposed, Changes and Comments weighting factor for the DRG without CC
Affecting•Multiple MDCS declines relative to the current
A. Elimination of Age Over 69 weighting factors. (It is important to.

note that these are the combined results,
In the May 19r, 1987 proposed-notice, of both reclassification, and.

we proposed to eliminate age over 69 as recalibration; we have not isolated the
a criterion for DRG classification in all, effects of using FY 1986 data to.
of the pairs of DRGs in. whichage over recalibrate the weights separately from
69 and/or CC was a factor. We also the DRG classification changes.)
proposed to continue to consider age Accordingly, in the example described
under 18- in those pediatric DRGs that by one commenter;. if the weighting
already have been established' and to factor and,. hence, payment for 16
continue to consider age 35 in the Medicare cases was projected to
diabetes DRGs (294 and 295). decline, the weighting factor for the 59

Comment" Several rural hospitals "unaffected" cases would rise6. We
wrote expressing dissatisfaction with believe: this outcome was not
our proposed elimination of age over 69 understood. by the commenters.
as a criterion for DRG classification. Even after elimination of age over 60
These commenters believed that the as a criterion in DRG assignment, some
proposed change would. result in a 60-65 percent of Medicare beneficiaries
significant loss of revenue to rural will continue to be grouped to the
hospitals. One commenter observed that complicated DRGa-within the pairs.
small.rural hospitals were notin a Data on the distribution of
position to look for and code esoteric complications by age reveals that there
CC In a patient population comprised is a steady rise In the incidence of CC as.
dsproportionately ofeldery Medicare age increases, from 58 percent among

beneficiaries. 65-year-olds to 71 percent for patients
Another commenter, a hospital, age 8, and: older.. To the extent that rural.

indicated'that it had evaluated the hospitals treat disproportionately more
impact of this proposal on 75 Medicare, older patients among the Medicare
patients age 70 or older. It noted that 59 population, we would expect to see
of the patients would be unaffected by disproportionately more of their cases

'the change but that it would'experience assigned to the DRGs with. CC. As to the
a substantial drop in. revenue for the. -allegation that rural. hospitals. are not: In
remaining 16 cases. . ' a position to identify esoteric CC, we

Respons& We believe these note that there are about 2,700
comments reflect legitimate concern. diagnoses on the master CC list. the
mixedwith some misunderstanding Of majority of which are not in the least
the effectsof the proposed change.. esoteric but rather are diagnoses.which,
About 70 percent of Medicare when principal, are assigned to some of
beneficiaries hospitalized each year are. the most frequently occurring DRGs in
age 70 or older. About G0. percent of , the Medicare populatiow-
Medicare beneficia s uer age70 are We should also point out that the data

pbRd toave CC As a result..th demonstrate that the presence of CC
current solit in the-paired:DRGs based contributes much more significantly to
on age over 69' or presence of CC results. the variation in case costs'than does age
in about 88 perent of all'Medicare over 69. Aftercintrollingfor CC.
.cases in-the:paiedDRGs:beifn:assigned :patients 6v.er'age'&. are, on averge .

to the DRG involving-age over,69 and/, four percent more:expensive: than
or CC. The fact that such a substantial patients under'age 70, whereas,
majority of-Medicarebeneficiarles are e gardless bf age.Ipatienti with .
grouped into these DRG- hasthe-effect complication-s are about 30 percent more

--of-meskingsignificantdifferences In-''.. expensive than patieiti without
resource use'among patients within, the complications. This finding emergesin
DRG pair because the DRG for older analyses conducted by ProPAC and
and/or complicated cases.includes a HCFA, and is-consistent across three
mix of extremely sick patients who are consecutive years-of Medicare data (FYs
very resource-intensive and patients 1984, 1985, aid 1986).-We do not believe
who present-no complications- and are •- it is within the overall interest of the
not very different from younger-patients. general public toBignore. tose results.
In their average resource use. Supporters of maintaining age over 69

When age greater than is, in the DRG' classification scheme argue'
eliminated from consideration. the that older patients generally require
differences between the resulting more resources than younger -
DRGs-those with and those without counterparts. Despite the fact that a few
CC--generally widens and the variance patients-age 70-and older' without CC are

--within'the resulting DRGs fs-less than in'-.. -as.expensive to-treat-as patients With
the former. fi most pairs, the weighting CC, the data show that this Is not --
factor for the DRG with CC rises and the..- generally-the case. Consequently,' the

commingling of all aged patients with
patients presenting CC reduces- the
mean for those DRGs and, thus, tends to
result in underpayment for more
complicated cases.

Since the DRG classification system is
based on averages. there. will always be
cases with costs both above and below-'
the payment level. Given that there is a
fixed data base from which the.
weighting factors are computed,
classification changes generally result in
increased payment for one kind of case
at the expense of decreased payment for
another kind of case. Our intent is to
refine the classification systems to be as
equitable as possible. Thus, even though
hospitals will experience a decrease in
revenue for uncomplicated older
patients, they will experience an
increase in revenue for complicated
cases. The net effect on an individual
hospital is dependent upon its mix of
patients....

Finally, we do not expect hospitals to
frequently encounter situations In which
an older patient who requires extremely,
intensive resources does not have any
CC. The classic example cited of a 90-
year-old patient utilizing a high level of
nursing services withoutpresenting'any
CC, simply does not occur frequently in
reality. There is a high correlation
between the intinsity of services and
the -presence of CC. Consequently, we
believe the elimination of age over 69
from the classification structure results

* in payments that better reflect resource
use.

Comment: One commenter stated that
both HCFAs and ProPAC's analyses are
limited by their failure to consider
alternative age splits that may be more
meaningful in the Medicare population.
Another. commenter recommended that

.thecomplicated.versus uncomplicated
* DRGs be -further split on basis of age

Response: Although not specifically
• addressedin. the proposed-notice, we

evaluated alternative age splits in our
research on this issue; We-found that
alternative age breaks, in combination
witK CC, produced no overall
improvement in the homogeneity of the
DRGs..In addition, neither-we nor
ProPAC found that age by itself'
explained as much variation In charges
as did'the-presence of CC. Regarding the
recommendation that the revised DRGs'
be further split by age, thus doubling the
number of DRGs in pairs, ProPAC found
that patients over age 69 without CC'
were, on average, 4 percent more
expensive than patients under age 70
without CC. ThiT-small difference does

- not Justify duplicating-DRGs on the -
basis of age.
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Comment: Several commenters
encouraged HCFA to split all DRGs
based on presence of CC.

Response: We agree that it is
necessary to investigate whether the
presence of a CC significantly affects
resource consumption in DRGs other
than those that are currently split on
that basis. We will be evaluating that
issue and will report on our findings in.
the future.

Comment: One commenter voiced
dissatisfaction with the elimination of
age over 69 and argued that all DRGs
must be reweighted in order to properly
reimburse hospitals.

Response: The weighting factors for
all the DRGs have been recalibrated for
FY 1988 and annually thereafter. As
described in our proposed notice, the
weighting factors are based on
standardized charges for all Medicare
discharges in FY 1986 for which data
have been received through June 1987.
Those cases are grouped in accordance
with the logic that will determine DRG
assignment in FY 1988, including all'of
the classification changes finalized in
this notice.The average case weight
before and after DRG reclassification
and recalibration of the weights is held
con tant to ensure that reclassification
and recalibration neither increase nor
decrease projected Medicare outlays for-
the same set of cases. Thus, the
elimination of age over 69 as a factor in
DRG assignment, as well as all other.
DRG classification changes, has been
taken into account in computing the
revised DRG weights. The DRG weights
listed in table 5 of the addenda to both
the June 10 proposed rule and the final
rule published elsewhere in this issue
reflect this recalibration.

Comment: Two commenters noted our'
statement that the elimination of age
over 69 resulted in some DRGs being
more internally heterogeneous. One
commenter, briefly summarizing some of
its own research, argued that the
relationship between age and charges
depends on the DRG weight. The
commenters encouraged additional
evaluation of the age proposal, possibly
resulting in the splitting of certain DRGs
by age and CC.

Response: When initially evaluating
the appropriateness of eliminating age
over 69, we considered the idea of
making individual determinations as to
whether to retain age in the
classification of each pair of DRGs split
on the basis of age and/or CC. However,
we rejected this alternative primarily
because we believe that annual
evaluation, potentially causing some
DRGs to consider age one year and not
the following, -would be extremely
confusing and burdensome to hospitals

as well as to HCFA and other DRG
users. We believe it is preferable to
sacrifice a minimal amount of internal
homogeneity in a few DRG pairs than to
present users with the uncertainty of not
knowing the DRGs that would be split
on age each year. Moreover, we do not
believe such an annual re evaluation of
each of the paired DRGs is a prudent
use of resources, nor do we believe that
it would be equitable to make a
permanent decision to retain age over 69
for a few DRGs based on a single year's
findings.

Comment: Several other commenters
objected to the elimination of age over
69 as a factor in DRG classification. Two
of the commenters stated that the
proposal would adversely affect their
hospitals because older patients require
a greater intensity of nursing services
that would no longer be reflected in
payment. Another commenter noted that
aged patients utilize a disproportionate
share of non-revenue-producing hospital
resources, such as social services, which
should be considered.

Response: We continue to believe that
age over 69 should be eliminated from
the DRG classification system. The data
indicate that the presence of CC has
much greater power than either age by
itself or age-in combination with CC in
explaining variations of resource use
among patients, as measured by
standardized charges. While we admit
that the.nursing needs of a healthy 90-
year-old may be somewhat more than a
healthy 65-year-old, the nursing needs of
either a 65-year-old or a 90-year-old
with CC are likely to exceed those of
either patient without CC. Furthermore,
we suspect that the vast majority of
patients who require a greater. intensity
of nursing services do, in fact, present
CC. We should point out that by not
commingling relatively healthier, older
patients with the patients who present
CC, the average charge for the
complicated cases increases.
Consequently, the proposed revision in.
the classification system results in
payment that more accurately reflects
the additional services furnished.

With regard to non-revenue-producing
hospital resources, such as social
services, we must point out that the
Medicare program, or any other payer of
which we are aware, has never
recognized differential utilization of
such services. Rather, the cost of non-
revenue~producing services are
allocated to revenue producing services.
Consequently, we have no means of
determining the relationship between
such services and age. as opposed to CC.

B. Addition of Drug Diagnoses to CC
List

In our May 19 notice we proposed
adding the following diagnoses to the
list of CC.
304.20 Cocaine dependence,

unspecified
304.21 Cocaine dependence,

continuous
304.22 Cocafne dependence, episodic
304.50 Hallucinog'en dependence,

unspecified
304.51 Hallucinogen dependence,

continuous
304.52 Hallucinogen dependence,

episodic
304.60 Other specified drug

dependence, not elsewhere classified,
unspecified

304.61 Other specified drug
dependence, not elsewhere classified,
continuous

304.62 Other specified drug
dependence, not elsewhere classified,
episodic

305.30 Hallucinogen abuse, unspecified
305.31 Hallucinogen abuse, continuous
305.32 Hallucinogen abuse, episodic
305.60 Cocaine abuse, unspecified
305.61 Cocaine abuse, continuous
305.62 Cocaine abuse, episodic
305.90 Other, mixed, or unspecified

drug abuse
305.91 Other, mixed, or unspecified

-drug abuse, continuous
305.92 Other, mixed, or unspecified

drug abuse, episodic

C. Refinement of Complications and
Comorbidities Listing

In the May 19 notice we proposed to
modify the Grouper logic so that certain
diagnoses generally included on the list
of CC would not be considered a valid
CC in combination with a particular
principal diagnosis.

Comment: One commenter noted that
many principal diagnoses listed fall into
MDCs that are not split on the basis of
CC, such as mental disorders. The
commenter believes it is pointless to
complicate the task of refining the CC
list by including these codes.

Response: We had considered limiting
the CC refinement when we initially
undertook this task. However, given the
ongoing process of DRG refinement,
future work of evaluating all DRGs for
additional CC splits, and general
research in classification methodologies,
we believed it best to design the CC
listing to be as all-encompassing as
possible. Thus- if future DRG changes
require CC splits for additional DRGs,
the CC exclusion listing will be able to
handle the change adequately without

33153



Federal Register / Vol. 52, No. 169 / Tuesday, September 1, 1987 / Notices

massive modification of the CC
exclusion list.

We regret any confusion this process
may have created for some reviewers.
However, we continue to believe it is
prudent to remain prepared for as many
future alternatives as possible in
developing such a major revision to the
software space utilized by the Grouper
program.

Comment: Two commenters noted
typographical errors in the CC exclusion
listing.

Response: Although we attempted to
proofread the copy of the CC exclusion
listing carefully, a few errors were
identified during the review of over
350,000 codes. The following changes
should be made to the listing.

1. On page 1, principal diagnosis code
006.4 should read 006.5. Then, principal.
diagnosis code 006.4 should be added
with code 513.0 excluded as a CC.

2. On page 515, principal diagnosis
codes 807.00, 807.01, 807.02, and 807.03
were omitted inadvertently. They should
be added with the same list of
exclusions as under principal diagnosis
code 807.05.

3. On page 087, under principal
diagnosis code 868.12. all exluded codes
listed should be, deleted and replaced
with only code 868.12.

4. On page 711, under principal
diagnosis code 998.1, excluded code 981
should read 998.1.

5. The following codes are deleted
from the list of excluded diagnoses and
will continue to be treated as CC:

(a) On page 56, delete code 723.4 from
exclusions listed under principal
diagnosis code 054.40,

(b) On page 119, delete code 424.0
from exclusions listed under principal
diagnosis code 395.0

(c) On page 151, delete codes 607.1,
607.2, and 607.3 from exclusions listed
under principal diagnosis code 599.7,

(d) On page 199, delete codes.614.0,
614.3, 614.5, 615.0, 616.3,. 616.4, and 620.7
from exclusions listed under principal
diagnosis code 753.9,
(e) On page 199, delete all codes that

do not begin with a "7" from exclusions
listed under principal diagnosis code
759.8,
(f] On page 515, delete code 070.5 from

exclusions listed under principal
diagnosis code 807.04,

(g) On, page 696, delete all codes from
exclusions listed under principal
diagnosis codes 901.83, 901.89, and 901.9.

(h) On pages 121-122, delete code
427.5 from exclusions. listed under
principal diagnosis codes 426.0; 426.10,
426.11, 426.12 426.13, 426.2, 426.3, 426.4.
426.50,426.51, 426.52, 426.53, 426.54,
426.6, 426.7, 426.81, 426.89, and 426.9.

6. Delete from the exclusions list,
wherever it appears, any diagnosis code
that is not already on the master list of
CC (as modified by this notice). For
example, on page 1. the first exclusion
listed under principal diagnosis 003.1 is
code 020.2. Since code 020.2 is not
already a CC, it need not be excluded
and should be deleted whenever it
appears on tlie CC exclusions list.

Comment: One comment noted that
some codes remain valid CC for
themselves while other codes exclude
themselves as valid CC. The commenter
believes the revised CC exclusions for
coding should be consistent.

Response: Whether or not a particular
code can be a CC for itself was based on
clinical judgment of the medical
consultants developing the CC listing. A
very few codes were not excluded from
themselves because they may signify the
bilateral occurrence of particular
condition.

Other situations in which a code is
not excluded from itself represent
diagnoses that are not on the overall list
of CC to begin with and thus need not
be excluded from the CC list for any
principal diagnosis. Such is the case in
the example cited by one commenter of
code 349.89, Kline Levin Syndrome.
Since code 349.89 is not on the master
CC list, it is entirely unnecessary to
exclude it from the CC list for itself or
any other principal diagnosis. In
addition, as noted above. we have
deleted from the list of exclusions any
diagnosis code that was not already on
the master CC list in an effort to
eliminate any confusion regarding
whether a particular diagnosis is ever a
CC.

Comment: One commenter,
anticipating that it would be impossible
for hospitals and other organizations to
incorporate the CC refinement into
revised software by October 1, 1987,
expressed concern that implementation
of the CC refinements would disrupt
billing operations. Given the elimination
of periodic interim payments (PIP)
effective July 1, 1987, this commenter
recommended that HCFA make only
necessary changes to data processing
systems to minimize delays in the billing
process.

Response: Hospitals are not required
to make any changes in the information
they furnish in order to have Medicare
bills processed after the implementation
of the CC refinement. Hospitals are free
to report diagnoses on their Medicare
billing form just as they have been doing
since 1983. The Medicare FIs assign the,
DRG based on diagnosis and procedure,
codes reported. The DRG reported by
hospitals is not considered: by the Fl in
making payment. Consequently,

hospitals should continue to submit their
Medicare bills timely despite the fact
that their internal. Grouper software may
not be revised by the beginning of the
fiscal period.

Comment- One commenter noted that
both the original CC listing-and the
proposed refinement to the listing were
based on clinical judgments. The
commenter believes that the CC list and
exclusions need to be based on a more
empirical foundation.

Response: We agree that empirical
findings combined with clinical
judgment should be considered in any
broad refinement of the CC listing. We
currently have let a research grant in
this regard. We anticipate further
improvements in the CC listing, once the
research is completed.

In the meantime, we do not believe
the absence of empirical findings should
delay implementation of the currently
proposed refinement to the CC listing.
We believe that the proposed exclusions
to the CC listing adhere closely to the
principles that guided this endeavor, as
described in the proposed notice. As we
have stated above, we will continue to
monitor the impact of the refinement
and make further revisions based on
empirical findings as they become
available.

Comment: Several commenters wrote
expressing general concern with the
detail of the CC refinement, Two of the
commenters were not confident that the
listing was complete and urged us to
ensure that all diagnoses that should not
be considered as CC for a particular
principal diagnosis be identified
Another commenter questioned the
appropriateness of some exclusions and
suggested postponement of
implementation of the proposal until
additional review could be completed.

Response: The creation of the CC
exclusions list was a major project
involving hundreds of thousands of
codes. The proposed revisions were
intended to be only a first step toward
refinement of the CC list and should not
be perceived as exhaustive. We intend
to review the remaining CC and identify
additional exclusions as appropriate.

That the CC exclusions list is not
exhaustive should not be a barrier to its
immediate implementation. In general,
the criteria used for eliminating certain
diagnoses from consideration as CC
were intended to identify only the most
obvious diagnoses that should not be
considered complications of another
diagnosis. In addition, having conducted
further review of the CC exclusion list
on the basis of comments, we believe
the exclusions comport with the
principles or criteria used to develop
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them. Recognizing that some of the
exclusions do represent judgments that
might vary from one clinician to another,
similar to other aspects of DRG
classification issues, we welcome
specific suggestions regarding future
modification of the CC exclusions list.
Comments may be submitted in writing
through the Grouper Changes address
published elsewhere in this document.

Comment! One commenter noted that
many of the refinements to the CC
proposed through the exclusion listing
were targeted at coding problems such
as coding symptoms, signs, and ill-
defined conditions. The commenter
suggested that such refinements be
implemented through the MCE or the
PROs. He also suggested that the ICD-9-
CM Coordination and Maintenance
Committee look into the coding issues
raised in the CC exclusions.

Response: The purpose of the MCE is
to verify certain information furnished
on the claim-for example, open versus
closed biopsy, invalid diagnosis or
procedure code. Regardless of whether
for example, both symptoms and a
diagnosis of the same condition should
be coded, their simultaneous
appearance on a claim is nevertheless
likely to be fully supported by evidence
in the medical record. No correction to
the data submitted by a hospital is
necessary in that instance, and without
a change to the CC listing the symptom
would be treated by the Grouper as a
CC in assigning the case to a DRG. By
revising the CC list as proposed, the
Grouper would no longer treat the
symptom as a CC. In addition, we do not
believe our FIs are necessarily the
appropriate bodies to conduct coding
instruction for hospitals. Yet attempting
to incorporate coding rules into the MCE
would require that they do so. Moreover,
the issue here is not whether the coding
of a claim is accurate or not. The issue is
the DRG to which each claim, however
coded, is assigned. And DRG
assignment is performed by Grouper
software, not by the MCE.

We agree that many of the
refinements to the CC listing proposed
were intended, to a limited extent, to
serve as coding edits. That is, if a
hospital reported a principal diagnosis
of acute epiglottitis without obstruction,
then acute epiglottitis with obstruction
would not qualify as a CC for payment
purposes. Many other exclusions,
however, are not directly related to
coding rules, such as the reporting of
both acute/chronic conditions. In some
cases, it is correct coding to report both
the acute and chronic conditions;
however, the chronic condition would
not be considered a CC during an acute

manifestation. As the commenter points
out, exclusions intended to represent
coding edits could be implemented
through the MCE or the PRO. However,
we still would need to modify the
Grouper program to handle the other
exclusions.

Furthermore, use of the MCE could
result in significant claims processing
delays, as many claims would be
returned to hospitals for corrections. We
believe it is preferable to implement
both types of exclusions through a single
mechanism. Consequently, we have not
adopted the commenter's suggestion.

With regard to the role of the ICD-9-
CM Coordination and Maintenance
Committee, the Committee is
responsible for revising the ICD-9-CM
and clarifying coding guidelines. We
have informally asked the Committee
staff to review the exclusion list and
advise us of any difficulties noted. We
intend to involve the Committee to the
extent possible in ongoing maintenance
and revision of the listing.

Comment: Three commenters noted
an error in the discussion of the
principles used in developing the CC
refinement. These commenters advised
us that coding guidelines permit the
coding of both acute and chronic
manifestations of the same condition but
require that the acute manifestation be
reported as the principal diagnosis.

Response: We regret the misstatement
of coding guidelines in the proposed
notice. The principles stated were
intended to explain our rationale for
excluding certain diagnoses as CC from
other specific principal diagnoses, rather
than to delineate coding principles. The
commenters are correct in stating that
coding guidelines permit the coding of
both acute and chronic manifestations
of the same condition.

Item 1 of Section V.B on page 18886 of
the May 19, 1987 Federal Register should
read:

1. Chronic and acute manifestation of the
same condition should not be considered as
CC for one another.

We should also point out that correct
coding guidelines require that in cases
where both chronic and acute
manifestations of the same disease
appear and lead to the admission, the
acute condition is to be reported as the
principal diagnosis. PROs are
responsible for verifying that Medicare
bills are correctly coded based on
documentation in the medical record.
The CC listing does not serve this
function.

D. Surgical Hierarchies

In the May 19, 1987 notice, we advised
that we were proposing to change

surgical hierarchies. However, since
those proposed changes were based on
recalibration of the DRGs, they were
discussed in the June 10, 1987 proposed
rule, at 52 FR 220804.

We proposed to reorder the surgical
hierarchies in the following MDCs as
described below:

1. In MDC 2, we proposed to order
Orbital Procedures before Retinal
Procedures.

We received no specific comments on
this proposal and, therefore, are
adopting it without change.

2. In MDC 3, we proposed to reorder
the procedure groups as follows:
Major Head and Neck Procedures
Tonsil and Adenoid Procedures Except

Tonsillectomy and/or Adenoidectomy
Only

Cleft Lip and Palate Repair
Sialoadenectomy
Myringotomy with Tube Insertion
Sinus and Mastoid Procedures
Salivary Gland Procedures Except

Sialoadenectomy
Miscellaneous Ear, Nose and Throat

Procedures
Rhinoplasty
Tonsillectomy and/or Adenoidectomy

Only
Other Ear, Nose and Throat O.R.

Procedures
Comment: We received one comment

questioning the appropriateness of
reordering the tonsil and adenoid
procedures except tonsillectomy and/or
adenoidectomy only to the second
position and reordering myringotomy
with tube insertion above sinus and
mastoid procedures.

Response: We regrouped discharges
from the FY 1986 MEDPAR file used for
recalibration with the proposed DRG
changes, including surgical hierarchy
revisions, reflected in the Grouper. We
continue to find tonsil and adenoid
procedures except tonsillectomy and/or
adenoidectomy only (DRGs 57 and 58) to
be more resource intensive than all
other surgical groups in MDC 3 except
major head and neck procedures (DRG
49) and other ear, nose and throat OR
procedures (DRG 63). As we explained
in the proposed rule, the "other
procedures" group in each MDC that has
such a group consists of the procedure
least directly related to the diagnoses in
that MDC and is, accordingly, always
ordered last in the surgical hierarchy.
We believe that DRGs 57 and 58 are as
resource intensive as they are because
many cases assigned to them entail
multiple procedures, such as
tonsillectomy or adenoidectomy plus
any other OR procedure. Therefore, we
are ordering tonsil and adenoid
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procedures except tonsillectomy and/or
adenoidectomy only below major head
and neck procedures as proposed.

The commenter's observation
regarding the relative positions of
myringotomy (DRGs 61 and 62) and
sinus and mastoid procedures (DRGs 53
and 54) are borne out by analysis of
data regrouped with Grouper software
incorporating the change in the
hierarchy.

As one can see from Table 5 of the
June 10 proposal, the weighting factor
for DRG 61 is greater than that for DRG
53. In point of fact, we weighted by
frequency of cases in DRGs 61 and 62
for comparison to DRGs 53 and 54, as
described in the proposed rule, but since
DRGs 54 and 62 are low-volume DRGs,
their relative weights had no practical
effect on the comparison. It was on the
basis of this comparison that we
proposed to reorder myringotomy and
sinus and mastoid procedures in the
surgical hierarchy. Similar comparisons
informed our other proposals regarding
the surgical hierarchies.

When myringotomy preceded sinus
and mastoid procedures in the
hierarchy, however, the weighted
average of the relative weights for DRGs
53 and 54 exceeded that for DRGs 61
and 62. On the basis of these findings,
we are revising the, ordering of sinus and
mastoid procedures and myringotomy
with tube insertion. The MDC 3 surgical
hierarchy is therefore revised as follows:
Major Head and Neck Procedures (DRG

49)
Tonsil and Adenoid Procedures Except

Tonsillectomy and/or Adenoidectomy
only (DRGs 57-58)

Cleft Lip and Palate Repair (DRG 52)
Sialoadenectomy (DRG 50)
Sinus and Mastiod Procedures (DRGs

53-54)
Myringotomy with Tube Insertion

(DRGs 61-62)
Salivary Gland Procedures Except

Sialoadenectomy (DRG 51)
Miscellaneous Ear, Nose and Throat

Procedure (DRG 55)
Rhinoplasty (DRG 56)
Tonsillectomy and/or Adenoidectomy

Only (DRGs 59-60)
Other Ear, Nose and Throat OR

Procedures (DRG 63)
3. In MDC 5, we proposed to reorder

the procedure groups as follows:
Heart Transplant
Cardiac Valve Procedure with Pump
Coronary Bypass
Other Cardiothoracic Procedures
Major Reconstructive Vascular

Procedures
Permanent Cardiac Pacemaker

Implantation
Amputation Except Upper Limb and Toe

Vascular Procedures Except Major
Reconstructive Procedures

Amputation Upper Limb and Toe
Cardiac Pacemaker Replacement and/or

Revision
Vein Ligation and Stripping
Other Circulatory System OR

Procedures
We received no specific comment on

this proposal, so we are implementing it
without change.

4. In MDC 6, we proposed to reorder
the procedure groups as follows:
Stomach, Esophageal and Duodenal

Procedures
Rectal Resection
Major Small and Large Bowel

Procedures
Peritoneal Adhesiolysis
Appendectomy
Minor Small and Large Bowel

Procedures
Mouth Procedures
Anal and Stomal Procedures
Hernia Procedures
Other Digestive System OR Procedures

Comment: One commenter expressed
concern about ordering stomach,
esophageal and duodenal procedures
above major small and large bowel
procedures.

Response: As with all other hierarchy
changes, we based our proposal on a
comparison of the average relative
weight for cases involving stomach,
esophageal and duodenal procedures
(DRGs 146-147) and major small and
large bowel procedures (DRGs 148-149),
and so on through all the procedure
groups in MDC 6. While the relative
weights in Table 5 of the final rule of
changes to the inpatient hospital
prospective payment system and FY
1988 rates have changed somewhat from
those in the proposed notice, owing to
use of more complete FY 1986 data, the
proposed ordering of the surgical
hierarchy is entirely consistent with the
relative weights for the DRGs in MDC 6.
Accordingly, we are implementing the
proposed hierarchy changes in MDC 6
without change.

5. In MDC 8, we proposed to reorder
the procedure groups as follows:
Bilateral or Multiple Major Joint

Procedures of the Lower Extremity
Wound Debridement and Skin Graft

Except Hand
Major Joint and Limb Reattachment
Procedures

Hip and Femur Procedures Except Major
Joint

Amputations
Back and Neck Procedures
Biopsies
Lower Extremity and Humerus

Procedures Except Hip, Foot, Femur

Major Shoulder/Elbow Procedures or
Other Upper Extremity Procedures
with CC

Knee Procedures
Soft Tissue Procedures
Arthroscopy
Local Excision and Removal of Internal

Fixation Devices Except Hip and
Femur

Local Excision and Removal of Internal
Fixation Devices of Hip and Femur

Major Thumb or Joint Procedures or
Other Hand or Wrist Procedures with
CC

Foot Procedures
Shoulder, Elbow or Forearm Procedures

Except Major Joint Procedures
without CC

Hand or Wrist Procedures Except Major
Joint Procedures without CC

Other Musculoskeletal System and
Connective Tissue OR Procedures
We received no specific comments on

this proposal. As described in the June
10, 1987 proposed rule and the foregoing
discussion, however, when we propose
changes to the surgical hierarchy, we
are not always able to test the effects of
the revisions due to the unavailability of
revised Grouper software at the time of
publication. Rather, in performing
analysis of the surgical hierarchies, we
simulate most major classification
changes to approximate the placement
of cases under the proposed
reclassification and then recalibrate the
DRG weights. The weighting factor for
each procedure group then serves as our
best estimate of relative resource use for
that procedure group.

As occurred last year for MDC 7,
when we received a revised Grouper
program and were able to test the
proposed hierarchy changes, we found
that the revision to the surgical
hierarchy in MDC 8 produced
anomalous results. The proposed
hierarchy changes are consistent with
the DRG weights from the top of the
hierarchy through knee procedures
(DRGs 221-222) and from foot
procedures (DRG 225) through the
bottom of the hierarchy. However, there
appears to be a substantial number of
cases involving surgical procedures from
more than one of the groups for soft
tissue procedures (DRGs 226-227),
arthroscopy (DRG 230), local excision
and removal of internal fixation devices
(DRGs 230-231), and major thumb or
joint procedures (DRG 228). Similar to
the diagnostic procedure group in MDC
7, we found that the number of patients
with arthroscopy more than doubled
when the procedure group was moved
higher in the surgical hierarchy. This
result indicates that arthroscopy is as
frequently performed in conjunction
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with a procedure from one of the above-
mentioned categories as it is by itself.

The fact that DRG 232 picked up so
many cases, in and of itself is not
troubling. However, the reassignment of
so many cases results in weighting
factors that are no longer appropriate
for the proposed surgical hierarchy. For
example, when arthroscopy is ordered
17th, as in the current DRG
classification, its weight is the 12th
highest in MDC 8. When arthroscopy is
ordered 12th, as proposed, its weight
drops to the 15th lowest. Most of the
case movement seems to have come
from DRGs 230 and 231 (Removal of
Internal Fixation Devices, Hip and
Femur, and Except Hip and Femur,
respectively). Similarly to what occurred
in MDC 7 last year when we proposed
surgical hierarchy changes, we are left
with the anomalous situation in which
we cannot achieve complete
correspondence between the ordering of
the procedure groups in the surgical
hierarchy and the relative weights that
result from classification of cases based
on such ordering.

Consequently, we have decided not to
revise the ordering for that section of the
MDC 8 surgical hierarchy involving
removal of internal fixation devices, soft
tissue, major thumb, and arthroscopy
procedures, rather than to proceed with
changes proposed for this section. We
will, however, implement the other
proposed changes in the MDC 8
hierarchy. Thus, the surgical hierarchy
for MDC 8 is modified as follows:
Bilateral of Multiple Major Joint

Procedures of the Lower Extremity
(DRG 471)

Wound Debridement and Skin Graft
Except Hand (DRG 217)

Major Joint and Limb Reattachment
Procedures (DRG 209)

Hip and Femur Procedures Except Major
Joint (DRGs 210-212)

Amputations (DRG 213)
Back and Neck Procedures (DRGs 214-

215)
Biopsies (DRG 216)
Lower Extremity and Humerus

Procedures Except Hip. Foot, Femur
(DRGs 218-220)

Major Shoulder/Elbow Procedures or
Other Upper Extremity Procedures
with CC (DRG 223)

Knee Procedures (DRGs 221-222)
Local Excision and Removal of Internal

Fixation Devices of Hip and Femur
(DRG 230)

Local Excision and Removal of Interal
Fixation Devices Except Hip and
Femur (DRG 231)

Soft Tissue Procedures (DRGs 226-227)
Major Thumb or Joint Procedures or

Other Hand or Wrist Procedures with
CC (DRG 228]

Arthroscopy (DRG 232)
Foot Procedures (DRG 225)
Shoulder, Elbow or Forearm Procedures

Except Major joint without CC (DRG
224)

Hand or Wrist Procedures Except Major
Joint Procedures without CC (DRG
229)

Other Musculoskeletal System and
Connective Tissue OR Procedures
(DRGs 233-234)
6. In MDC 11, we proposed to order

Minor Bladder Procedures above
Prostatectomy.

Comment: One commenter questioned
the appropriateness of ordering minor
bladder procedures (DRGs 308-309)
above prostatectomy (DRGs 306-307),
arguing that major procedures should be
placed above, not below, minor ones.

Response: With respect to the
commenter's argument that major
procedures should always be placed
above minor ones we agree insofar as
we are making appropriate comparisons.
Were minor bladder procedures to be
ordered above major bladder
-procedures; for example, it would call
into question our use of the terms major
and minor and would suggest we
reconsider the relative complexity of the
two groups.

On the other hand, we also believe
that it is not generally appropriate
simply to compare the adjectives
,major" and "minor" without regard to
the subjects they modify. In the instant
case, "major" modifies procedures on
one organ (the prostate) and "minor" is
used to describe a set of procedures on
another organ (the bladder). Unless we
can assume that the bladder and the
prostate are entirely comparable with
respect to ease of surgical access,
effects of surgical intervention on
anatomically proximal organs, incidence
of post-operative complications, and
other factors, there is no basis for
comparing minor procedures on the
bladder to major procedures on the
prostate and arguing that the latter
should always precede the former. It is
also important to recognize that the
bladder procedures included in DRGs
308 and 309 are minor only in
comparison to the bladder procedures
included in DRGs 303-305.

Indeed, based on further analysis and
more complete MEDPAR data than was
available at the time we prepared the
proposed rule, we continue to find that
the weighted average of the relative
weights for minor bladder procedures
(DRGs 308-309) exceeds that for
prostatectomy (DRGs 306-307).
Therefore, we are implementing our
proposed revision to the surgical
hierarchy of MDC 11 without change.

In addition to the comments on
specific surgical hierarchy changes
proposed, discussed above, we received
a comment from ProPAC reiterating its
belief that the surgical procedures
within each group should be evaluated
on a regular basis. ProPAC believes that
we did not address that part of its
recommendation and that we
misrepresented its position regarding the
role of clinical input. ProPAC does not
maintain that clinicians should
determine the ordering of the surgical
groups in the hierarchies, but rather
recommends that clinical input should
be combined with empirical analysis to
produce revised procedure groups
reflective of current technology and
costs.

Response: We agree with ProPAC that
clinical input should be combined with
empirical analysis in any broad-based
revision of the procedure groups.
However, we are not persuaded that
there is a need for such broad-based
revision of the procedure groups at the
present time. We are certainly willing to
conduct appropriate analysis regarding
membership of the procedure groups
when a classification problem comes to
our attention. In the absence of
complaint or concern regarding the
classification of particular kinds of
cases, however, we are not convinced
that our limited staff resources are best
utilized on a project that is tantamount
to reinventing the surgical DRGs. In
addition, since the procedures assigned
to many procedure groups are
determined by reference to specific
organs within an MDC, it is not clear
what alternatives ProPAC believes
ought to be considered or what
classification problems major evaluative
work should be designed to solve.

V. Proposed Changes to Reduce
Inappropriate DRG 468 Assignment

A. Background

DRG 468 (Unrelated OR procedures) is
reserved specifically for those cases in
which none of the surgical procedures
furnished to a patient is related to the
principal diagnosis. It was established
as a means of identifying those cases
that do not readily lend themselves to
classifications within groups of
clinically similar patients, because the
cases themselves do not reflect typical
treatment patterns. These include, for
example, cases in which the patient
develops pressing medical-surgical
needs related to a secondary diagnosis
or complication. DRG 468 is not a catch-
all for cases that do not fit elsewhere. It
is designed to preserve the utility of,
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rather than violate the principle of,
diagnosis related classifications.
B. Reassignment of Intro-abdominal
Hemongiomo to MDC 6

In the May 19 notice, we proposed
assigning diagnosis code 228.04, Intra-
abdominal hemangioma, to MDC 6,
Diseases and Disorders of the Digestive
System. We also proposed assigning
cases treated surgically to the
appropriate surgical DRG based on the
site of the lesion. Cases treated
medically would be assigned to DRGs
182, 183, and 184 (Esophagitis,
Gastroenteritis, and Miscellaneous
Digestive Disorders). We did not receive
any comments on this proposal, so it is
adopted without change.

C. Remo vol of Codes for Minor Skin
Procedures From Surgical List

We proposed to remove procedure
codes 86.09, Other incision of skin and
subcutaneous tissue, and 86.3, Other
local excision or destruction of lesion or
tissue of skin and subcutaneous tissue,
from the list of OR procedures. We did
not receive any comments on this
proposal, so it is adopted without
change.

D. Adding Lymphatic Structure Biopsy
to MDC I

We proposed adding procedure code
40.11, Biopsy of lymphatic structure, to
MDC 1, DRGs 7 and 8, Peripheral and
Cranial Nerve and Other Nervous
System Procedures with CC and without
CC, respectively. We did not receive
any comments on this proposal, so it is
adopted without change.
E. Adding Total Splenectomy to MDC 5

We proposed adding procedure code
41.5, Total splenectomy, to MDC 5, DRG
120 (Other Circulatory System OR
Procedures). We did not receive any
comments on this proposal, so it is
adopted without change.

F Adding Certain Pancreas Procedure
Codes to MDC 10

We proposed to add the following
procedure codes to MDC 10, DRGs 292
and 293 (Other Endocrine, Nutritional
and Metabolic Procedures).
52.2 Local excision or destruction of

pancreatic lesion
52.51 Proximal pancreatectomy
52.52 Distal pancreatectomy
52.53 Radical subtotal pancreatectomy
52.59 Other partial pancreatectomy,

not elsewhere classified
We did not receive any comments on
this proposal, so it is adopted without
change.

G. MDC 11 Issues

We proposed adding procedure code
70.77, Vaginal suspension and fixation,
to MDC 11, DRGs 308 and 309, (Minor
Bladder Procedures). We also proposed
adding procedure codes for replacement
and removal of penile prosthesis, 64.95
through 64.97 to MDC 11, DRG 315
(Other Kidney and Urinary Tract OR
Procedures). Finally, we proposed
adding procedure code 60.69, Other
Prostatectomy to DRGs 306 and 307
(Prostatectomy). We did not receive any
comments on these proposals, so they
are adopted without change.

H. Adding a Urethral Repair Code to
MDC 12

We proposed adding procedure code
58.49, Other Urethral Repair, not
elsewhere classified, to MDC 12, DRG
341, (Penis Procedures) to prevent
inappropriate assignment of cases to
DRG 468 when the procedure is related
to the principal diagnosis. We did not
receive any comments on this proposal,
so it is adopted without change.

I. Deletion of Certain Codes from the
OR List

We proposed deletion of procedure
codes, 39.62, Hypothermia systemic
incidental to open heart surgery, 39.63,
Cardioplegia, and 39.64 Intraoperative
cardiac pacemaker, from the list of
operating room procedures. We did not
receive any comments on this proposal,
so it is adopted without change.

VI. Comments and Responses on Coding
Issues

A. Background

In the final notice on changes to the
DRG classification system published
June 3, 1986 (51 FR 20192), and the final
rule on the prospective payment system
published September 3, 1986 (51 FR
31454), we published lists of new ICD-9--
CM codes that became effective October
1, 1986. These new codes were adopted
as a result of the recommendation of the
ICD-9-CM Coordination and
Maintenance Committee, and were also
published on August 29, 1986 (51 FR
30914) in a notice announcing all codes
approved before July 1, 1986, the
availability of related instructional
material, additions to the ICD-9--CM
indexes, and errata for volumes 1, 2, and
3 of ICD-9-CM. Both our May 19 notice
and this final notice contain all new
coding changes that were approved
before July 1, 1987 since the ICD-9-CM
Coordination and Maintenance
Committee does not plan to publish a
separate listing this year.

Comment: Two commenters wrote
expressing concern with the process for

addressing coding issues. The
commenters specifically encouraged
increased involvement of coding experts
in the process and acceleration of the
time associated with implementing new
codes.

Response: We have been quite
pleased with the improvements in ICD-
9-CM coding that have taken place over
the past two years. We feel the
committee has taken a giant step in
improving coding in the hospital
industry.

Although formal membership on the
committee has not been extended to
non-government entities, we note that
coding experts from the American
Hospital Association, the American
Medical Records Association, the
Commission on Professional and
Hospital Activities and numerous other
organizations have attended every
meeting of the committee and have
provided extensive recommendations
and comments on proposed revisions.
The insights, experiences and ideas
shared by these participants have
contributed significantly to the coding
developments and have influenced the
committee's recommendations. The
Department of Health and Human
Services is currently evaluating a
proposal to add industry representatives
to the committee; and a decision is
expected in the near future.

Despite the fact that these
commenters have recommended
acceleration of the process for coding
improvements, several other members of
the public have expressed concern both
formally and informally with the rapid
pace of coding changes. Many users find
it extremely difficult to make the rapid
changes necessary to software programs
that are used for numerous purposes to
accommodate the implementation of
new codes. Given the operational
problems that rapid coding changes
pose for hospitals, third party payers,
and others, we do not believe it is
appropriate to make coding changes any
more frequently than annually.

Finally, we are not convinced that
there is a large backlog of coding issues
awaiting the committee's attention.
Reactions from the American Medical
Record Association and others indicate
that the committee has made dramatic
steps in resolving longstanding coding
problems. However, the committee is
evaluating means of improving its
revision process, including the
possibility of revising one or more
chapters. The public is invited to raise
issues that have not been included on
the agenda at each meeting. If
commenters have coding items that they
believe require attention of the
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committee, they are encouraged to
submit a detailed request to the
committee co-chairperson whose
address is identified elsewhere in this
document, identifying the problem,
pertinent background information and
recommended solutions.

B. Proposed Removal of Certain Codes
from the Surgical List

We proposed to remove the following
procedure codes from the list of surgical
procedures:
38.22 Percutaneous angioscopy
44.22 Endoscopic dilation of pylorus
44.93 Insertion of gastric bubble

(balloon)
44.94 Removal of gastric bubble

(balloon)
51.97 Therapeutic endoscopic

procedures on biliary tract, oral route
51.98 Other percutaneous procedures

on biliary tract
55.03 Percutaneous nephrostomy

without fragmentation
55.04 Percutaneous nephrostomy with

fragmentation
80.52 Intervertebral chemonucleolysis
Thus, the presence of any one of these
procedure codes would not result in
assignment of a case to a surgical DRG.

Comment: Three commenters from a
single hospital wrote to express
displeasure with the removal of the
chemonucleolysis procedure, 80.52, from
the list of surgical procedures. They
maintain that the necessity of sterile
conditions and the risk of anaphylactic
shock make it unsafe to perform the
procedure in settings other than an OR.

Response: We recognize that an
operating room may be the setting of
choice for some facilities that perform
chemonucleolysis. However, our
medical consultants have advised us
that the procedure is non-invasive and
may safely be performed in settings
other than ORs with proper precautions.

We note that nearly any procedure
involving an injection presents the
possibility of anaphylactic shock. It can
be reasonable for a hospital to choose to
use an operating room for prophylactic
reasons in situations presenting even a
small risk of anaphylactic shock.
According to the commenters, one
percent of patients develop such shock.
However, we do not believe this is
justification to place a procedure on the
OR list. We note that this list is intended
to recognize surgical procedures rather
than procedures that are carried out in
an operating room for prophylactic
reasons.

Finally, if we were to place
procedures on the OR list because of the
possibility of anaphylactic shock, nearly
all radiographic procedures and many

other non-surgical procedures would
need to be reclassified to the OR list.
We should point out that the DRG
classification of a procedure is not
intended to influence the practice
patterns at any particular hospital.
Hospitals should continue to choose
appropriate settings for procedures
based upon the conditions at the facility
and the individual needs of their
patients.

Comment: Numerous commenters
wrote expressing concern with our
proposal to remove procedure codes
55.03 and 55.04, Percutaneous
nephrostomy, without and with
fragmentation, respectively, from the list
of OR procedures. These commenters
noted the necessity of general
anesthesia and sterile conditions,
protracted procedure time, as well as
the possibilities of severe complications
and profuse blood loss as
contraindications for using other
settings, such as radiographic suites. All
commenters urged that we reconsider
our proposal. One of the commenters
noted that the current classification
structure may result in payments higher
than cost in percutaneous lithotripsy
cases involving simple stone removal,
but that complicated stone removal
which allegedly comprises the majority
of cases, was underpaid. Consequently,
an alternative classification structure
was recommended.

Response: Based on the number and
nature of the comments received in
response to this proposal, we examined
preliminary FY 1987 data on cases
involving percutaneous nephrostomy.
We are persuaded that the data on
resource intensity (in terms of both
standardized charges and length of stay]
support the commenters' arguments that
moving cases involving percutaneous
nephrostomy from the surgical to the
medical DRGs would result in
systematic underpayment of such cases.
Accordingly, we believe it is appropriate
to defer action at this time.
Percutaneous nephrostomy with and
without fragmentation will remain on
the list of operating room procedures as
currently assigned and will result in
classification of cases to DRGs 303, 304,
305, 442 and 443. We will further
evaluate this classification issue in light
of alternatives suggested by commenters
as more data on the procedure become
available. Any further proposal will be
published for additional public
comment.

C. Proposed Removal of a Code From
the CC List

We proposed removing diagnosis
code 795.8, Positive serological or viral
culture finding for Human T-Cell

Lymphotropic Virus-Ill/
Lymphadenopathy-Associated Virus
(HTLV-IlI/LAV) from the list of CC. We
received no negative comments and
ProPAC's support for this proposal, so it
is adopted without change.

D. New Coding Changes

We notified the public of plans to add
new and revised diagnosis and
procedure codes and the deletion of
several procedure codes. Since the ICD-
9-CM Coordination and Maintenance
Committee does not plan to publish a
separate listing this year, we are
republishing the tables in this final
notice. Table 1-contains the new or
revised ICD-9-CM diagnosis codes,
Table II lists the new or revised ICD-9--
CM procedure codes, Table III lists the
revised pacemaker DRG logic tables,
and Table IV lists the ICD-9-CM
procedure codes that we are deleting. A
copy of the ICD-9-CM Official
Authorized Addendum will be provided
to each hospital by the Fl in September
1987. Additional copies will be available
from the Government Printing Office, in
the September issue of the journal of
American Medical Record Association,
and in Coding Clinic for ICD-9-CM.

Comment: One commenter expressed
concern with the proposed DRG
assignment of procedure code 86.06,
Insertion of infusion pump. The
commenter believes the proposed
classification does not adequately
recognize use of the pump in treatment
of patients with osteomyelitis or in
delivery of morphine for terminally ill
patients. The commenter suggested
assignment to DRGs 4 and 210.

Response: Procedure code 86.06 has
been assigned to the other operating
room procedures DRG of nearly every
MDC that contains such a group. Only
MDCs 2, 3 and 5 have been omitted, due
to the unlikelihood of the device being
used in treatment of patients with eye,
ear or circulatory system diagnoses.
Patients with a principal diagnosis of
osteomyelitis would be assigned to
DRGs 233 or 234, based on presence or
absence of CC, if implantation of the
infusion pump were the only surgical
procedure performed. If another MDC 8
surgical procedure were performed in
addition to insertion of an infusion
pump, the surgical hierarchy would base
DRG assignment on the other surgical
procedure.

Similarly, patients.being treated for
pain associated with terminal illness
would be assigned to the other OR
procedure DRG for the MDC in which
the principal diagnosis falls, if
implantation of the infusion pump is the
only surgical procedure performed.
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Since the other OR procedure group is related to the principal diagnosis rather commenter's concern is based on an
uniformly considered last in the surgical than on the implantation of an infusion oversight in reading the list of DRGs to
hierarchy, DRG assignment of cases pump. which the procedure is assigned or a
involving multiple procedures within the We find no problem with the misunderstanding of the classification
MDC will be based on any other proposed classification of implantation mechanism.
surgical procedure performed that is of the infusion pump. It appears the

TABLE I.-NEW OR REVISED DIAGNOSIS CODES

Diagnosiscode i Description MDC DRG 2

518.8 1 R espiratory failure ................................................................................................................................................. 4 87.
518.82 Other pulmonary insufficiency, not elsewhere classified ................................................................................. 4 99 and 100.
518.89 Other diseases of lung, not elsewhere classified 3 ........................................................................................... 4 101 and 102.
799.1 R espiratory arrest. ................................................................................................................................................ 4 10 1 and 102.
996.51 Mechanical complication due to corneal graft ................................................................................................... 2 46, 47, and 48.
996.52 Mechanical complication due to graft of other tissue, not elsewhere classified ........................................... 21 452 and 453.
996.53 Mechanical complication due to ocular lens prosthesis ................................................................................... 2 46, 47, and 48.
996.54 Mechanical complication due to breast prosthesis ........................................................................................... 9 276.
996.59 Mechanical complication due to other implant and internal device, not elsewhere classified .................... 21 452 and 453.
996.80 Complications of transplanted organ, not otherwise specified ........................................................................ 21 452 and 453.
996.81 Complications of transplanted kidney ................................................................................................................. 11 331, 332, and 333.
996.82 Complications of transplanted liver ..................................................................................................................... 7 205 and 206.
996.83 Complications of transplanted heart ................................................................................................................... 5 144 and 145.
996.84 Complications of transplanted lung .................................................................................................................... 4 101 and 102.
996.86 Complications of transplanted pancreas ............................................................................................................ 7 204.
996.89 Complications of other specified transplanted organ ....................................................................................... 21 452 and 453.
1All of the new diagnosis codes, except 518.89, would be added to the list of CC.
2 DRG listed is assignment based on non-surgical treatment. If an OR procedure is performed, DRG assignment within the MDC is

determined by the OR procedure performed.
Not added to the list of CC.

TABLE II.-NEW OR REVISED PROCEDURE CODES

Proce-
dure Description DRG
code

01.11 Closed [percutaneous] Ineedle] biopsy of cerebral m eninges ............................................................................................
01.12 O pen biopsy of cerebral m eninges ...........................................................................................................................................

01.13 Closed [percutaneous] [needle] biopsy of brain ...................................................................................................................
01.14 O pen biopsy of brain ...................................................................................................................................................................

Insertion of catheter into spinal canal for infusion of therapeutic or palliative substances ...............................................
Closed [percutaneous] [needle] biopsy of cranial or peripheral nerve or ganglion ..........................................................
O pen biopsy of cranial or peripheral nerve or ganglion ....................... * .........................................................................

Closed [percutaneous] [needle] biopsy of thyroid gland ....................................................................................................
O pen biopsy of thyroid gland .................................... : ..............................................................................................................
Closed [percutaneous] [needle] biopsy of adrenal gland ........ .....................................................................................
O pe n biopsy of adrenal gland ....................................................................................................................................................
Biopsy of uvula and soft palate .................................................................................................................................................
Closed biopsy [endoscopic] of bronchus .....................................................................................................................
O pen biopsy of bronchus ...........................................................................................................................................................
Closed percutaneous [needle] biopsy of lung ............ ...........................................................................................................
Closed endoscopic biopsy of lung .............................................................................................................................................
O pe n biopsy of lung ....................................................................................................................................................................

O ther diagnostic procedures on lung and bronchus ...............................................................................................................
Closed [percutaneous] [needle] biopsy of m ediastinum ......................................................................................................
O pen biopsy of m ediastinum ......................................................................................................................................................

Single vessel percutaneous transluminal coronary angioplasty [PTCA] without mention of thrombolytic agent ...........
Single vessel percutaneous transluminal coronary angioplasty [PTCA] with thrombolytic agent .................................
Multiple vessel percutaneous transluminal coronary angioplasty [PCTA] performed during the same operation

with or without mention of thrombolytic agent.
Initial insertion of lead [electrode], not otherw ise specified .................................................................................................

non-OR.
1, 2, 3, 400, 406,

and 407.
non-OR.
1, 2, 3, 400, 406,

and 407.
non-OR.
non-OR.
7, 8, 63, 233, 234,

442, and 443.
non-OR.
290.
non-OR.
286.
63, 168, and 169.
non-OR.
75.
non-OR.
76 and 77.
75, 233, 234, 315,
400, 406, and
407.

76 and 77.
non-OR.
76, 77, 292, 293,
394, 400, 406,
and 407.

108 and 112.
108 and 112.
108 and 112.

(,)

03.90
04.11
04.12

06.11
06.12
07.11
07.12
27.22
33.24
33.25
33.26
33.27
33.28

33.29
34.25
34.26

36.01
36.02
36.05

37.70
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TABLE [I.-NEW OR REVISED PROCEDURE CODES-Continued

Proce-
dure Description DRG
code

Initial insertion of transvenous lead [electrode] into ventricle ..............................................................................................
Initial insertion of transvenous leads [electrodes] into atrium and ventricle .......................................................................
Initial insertion of transvenous lead [electrode] into atrium ...................................................................................................
Insertion or replacem ent of epicardial lead [electrode] into epicardium .............................................................................
Revision of lead [electrode] ......................................................................................................................................................

37.76 Replacement of transvenous atrial and/or ventricular lead(s) [electrode] ..................................................................
37.77 Removal of lead(s) (electrode] without replacement .....................................................................................................

37.78 Insertion of temporary transvenous pacemaker system .........................................................................................................
37.79 Revision or relocation of pacemaker pocket ....................................................................................................................

Insertion of permanent pacemaker, initial or replacement, type of device not specified ...................................................
Initial insertion of single-cham ber device, not specified as rate responsive ........................................................................
Initial insertion of a single cham ber device, rate responsive .................................................................................................
Initial insertion of dual cham ber device ....................................................................................................................................
Replacement of any type pacemaker device with single-chamber device, not specified as rate responsive .................
Replacement of any type pacemaker device with single-chamber device, rate responsive ........................
Replacem ent of any type pacem aker device with dual-cham ber device .............................................................................
Revision or rem oval of pacem aker device .....................................................................................................................

Closed [aspiration] [percutaneous] biopsy of spleen ...........................................................................................................
O pen biopsy of spleen ................................................................................................................................................................

Closed (endoscopic] biopsy of stom ach .....................................................................................................................
O pen biopsy of stom ach .............................................................................................................................................................
Closed [endoscopic] biopsy of sm all intestine .......................................................................................................................
O pen biopsy of sm all intestine ...................................................................................................................................................
Closed [endoscopic] biopsy of large intestine ........................................................................................................................
O pen biopsy of large intestine ...................................................................................................................................................
Anastom osis to anus ..........................................................................................................................................

Closed [endoscopic] biopsy of rectum ....................................................................................................................................
O pen biopsy of rectum ..............................................................................................................................................................
Closed (percutaneous) [needle] biopsy of liver ......................................................................................................................
O pen biopsy of liver ...................................................................................................................................................................

Closed [percutaneous] biopsy of gallbladder or bile ducts ...................................................................................................
O pen biopsy of gallbladder or bile ducts ........................................................................................................................

Closed [aspiration] [needle] [percutaneous] biopsy of pancreas ......................................................................................
O pen biopsy of pancreas ...........................................................................................................................................................

Closed [percutaneous] [needle] biopsy of intra-abdom inal m ass .......................................................................................
Closed [percutaneous] [needle] biopsy of kidney ................................................................... : ............................................
O pen biopsy of kidney ................................................................................................................................................................

Closed percutaneous biopsy of ureter ......................................................................................................................................
Closed endoscopic biopsy of ureter ..........................................................................................................................................
O pen biopsy of ureter .................................................................................................................................................................
Endoscopy [cystoscopy] [looposcopy] of ileal conduit ........................................................................................................
Closed [transurethral] biopsy of bladder .....................................................................................................................

57.34 Open biopsy of bladder ..............................................................................................................................................................

Closed [percutaneous] [needle] biopsy of prostate ................................................................................... ; .........................

37.71
37.72
37.73
37.74
37.75

(')
(I)
(I)
(1)

117, 442, and
443.'

(1)
117, 442, and

443.'
non-OR.
117, 442, and

443.'
(I)

(1)

(I)

(I)

(1)

(1)

(I)

117, 442, and
443.'

non-OR.
392, 393, 400,
406, 407.

non-OR.
154, 155, and 156.
non-OR.
152 and 153.
non-OR.
152 and 153.
148, 149, 400,
406, 407, 442,
and 443.

non-OR.
152 and 153.
non-OR.
63, 76, 77, 170,

171, 199, 200,
233, 234, 269,
270, 292, 293,
315, 344, 345,
365, 394, 400,
406, 407, 442,
and 443.

non-OR.
170,171, 199, and
200.

non-OR.
170, 171,199,
200, 292, 293,
400, 406, 407,
442, and 443.

non-OR.
non-OR.
233, 234, 303,
304, 305, 394,
400, 406, 407,
442, and 443.

non-OR.
non-OR.
303, 304, and 305.
non-OR.
310, 311,344,

345, and 365.
308, 309, 344,
345, 365, 400,
406, and 407.

non-OR.

37.80
37.81
37.82
37.83
37.85
37.86
37.87
37.89

41.32
41.33

44.14
44.15
45.14
45.15
45.25
45.26
45.95

48.24
48.25
50.11
50.12

51.12
51.13

52.11
52.12

54.24
55.23
55.24

56.32
56.33
56.34
56.35
57.33
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TABLE 11.-NEW OR REVISED PROCEDURE CODES-Continued

Proce-
dure Description DRG
code

60.12

60.13
60.14
62.11
62.12
68.13

68.14

68.15
68.16
78.40

78.41

78.42

78.43

78.44
78.45

78.46

78.47

78.48
78.49

78.90

78.91

78.92

78.93

78.94
78.95

78.96

78.97

78.98
78.99

85.11
85.12

85.95

85.96

86.93

O pen biopsy of prostate .............................................................................................................................................................

Closed [percutaneous] biopsy of sem inal vesicles ................................................................................................................
O pen biopsy of sem inal vesicles ...............................................................................................................................................
Closed [percutaneous] [needle] biopsy of testis ..................................................................................................................
O pen biopsy of testis ................. : ................................................................................................................................................

O pen biopsy of uterus .................................................................................................................................................................

O pen biop sy of uterine ligam ents ..............................................................................................................................................

Closed biopsy of uterine ligam ents ...........................................................................................................................................
Closed biopsy of uterus .................................................. ...........................................................................................................
O ther repair and plastic operations on bone, unspecified site ..............................................................................................

O ther repair and plastic operations of chest cage ..................................................................................................................

O ther repair and plastic operations of hum erus ......................................................................................................................

O ther repair and plastic operations of radius/ulna ................................................................................................................

O ther repair and plastic operation of carpals/m etacarpals ...................................................................................................
O ther repair and plastic operations of fem ur ....................................................................................................................

Other repair and plastic operations of patella .................... ...... .....................

O ther repair and plastic operations of tibia/fibula ...................................................................................................................

O ther repair and plastic operations of tarsals/m etatarsals ....................................................................................................
O ther repair and plastic operation on bone, not elsewhere classified .................................................................................

Insertion of bone growth stim ulator, unspecified site ..............................................................................................................

Insertion of bone growth stim ulator into chest cage ...............................................................................................................

Insertion of bone growth stim ulator into hum erus ................................................................................................................

Insertion of bone growth stim ulator into radius/ulna ..............................................................................................................

Insertion of bone growth stim ulator into carpals/m etacarpals ..............................................................................................
Insertion of bone growth stim ulator into fem ur ........................................................................................................................

Insertion of bone growth stim ulator into patella .....................................................................................................................

Insertion of bone growth stim ulator into tibia/fibula ................................................................................................................

Insertion of bone growth stim ulator into tarsals/m etatarsals ................................................................................................
Insertion of bone growth stim ulator, not elsewhere classified ...............................................................................................

Closed [percutaneous] [needle] biopsy of breast .................................................................................................................
O pen biopsy of breast ..................................................................................................................................................................

Insertion of breast tissue expander .........................................................................................................................................

Rem oval of breast tissue expander(s) ......................................................................................................................................

Insertion of tissue expander .......................................................................................................................................................

R31R2

310, 311,344, and
345.

non-OR.
344 and 345.
non-OR.
338, 339, and 340.
354,355,357,

358, and 359.
354,355,357,

358, and 359.
361.
363 and 364.
233,234,442, and
443.

76, 77, 233, 234,
442, and 443.

218,219,220,
442, and 443.

223,224,442, and
443.

228, 229, and 441.
210, 211, 212,

442, and 443.
221,222,442, and
443.

218,219,220,
442, and 443.

225, 442 and 443.
233,234,442, and
443.

233,234,442, and
443.

76,77,233,234,
442, and 443.

218,219,220,
442, and 443.

223,224,442, and
443,

228, 229, and 441.
210, 211, 212,

442, and 443.
221,222,442,and
443.

218, 219, 220,
442, and 443.

225, 442, and 443.
233,234,442, and
443.

non-OR.
259,260,262,
292, 293, 442,
and 443.

259, 260, 261,
442, and 443.

259,260,261,
442, and 443.

7, 8, 63, 120, 170,
171, 217, 263,
264, 265, 266,
287,439,458,
and 472.
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TABLE 11.-NEW OR REVISED PROCEDURE CODES-Continued

Proce-
dure Description DRG
code

86.06 Insertion of infusion pump .......................................................................................................................................................... 7. 8, 76, 77, 170,
171, 201, 233,
234, 269, 270,
292, 293, 315,
344, 345, 365,
394, 401,402,
408, 442, 443,
459, and 472.

99.85 Hyperthermia for treatment of cancer ....................................................................................................................................... non-OR.
99.86 Non-invasive placement of bone growth stimulator ................................................................................................................ non-OR.

ISee pacemaker DRG logic tables following this table.

Table III.-Pacemaker Logic Tables

DRGs 115 and 116 currently represent
and will continue to represent insertion
of total pacemaker systems, that is,
device plus lead(s). Although insertion
of a pacemaker system used to be
represented by a single procedure code
(37.70, 37.73, 37.74, 37.75, 37.76 or 37.77),
the revised ICD-9-CM coding system
uses at least two codes to signify the
insertion of a pacemaker system-one
code to identify the type of device
(single-chamber, dual-chamber, or rate
responsive) and another to identify the
type of lead(s) inserted (transvenous
atrial, transvenous ventricular, or
epicardial). Consequently, effective for
discharges on or after October 1, 1987,
the Grouper logic is modified to comport
with the revised pacemaker procedure
codes order for a case to be classified
into DRGs 115 or 116 (Permanent
Cardiac Pacemaker Implant, with AMI,
Heart Failure or Shock, and without
AMI, Heart Failure or Shock,
respectively).

DRGs 115 or 116 will be assigned,
depending on principal diagnosis, only if
one of the following combinations of
procedure codes appears on the claim:
37.70 and 37.80
37.70 and 37.81
37.70 and 37.82
37.70 and 37.85
37.70 and 37.86
37.70 and 37.87
37.71 and 37.80
37.71 and 37.81
37.71 and 37.82
37.71 and 37.85
37.71 and 37.86
37.71 and 37.87
37.72 and 37.80
37.72 and 37.83
37.73 and 37.80
37.73 and 37.81
37.73 and 37.82
37.73 and 37.85
:,-.73 and 37.86

37.73 and 37.87
37.74 and 37.80
37.74 and 37.81
37.74 and 37.82
37.74 and 37.83
37.74 and 37.85
37.74 and 37.86
37.74 and 37.87
37.76 and 37.80
37.76 and 37.85
37.76 and 37.86
37.76 and 37.87

DRG 117 is renamed Cardiac
Pacemaker Revision Except Device
Replacement. Procedures assigned to it
include:
37.74
37.75
37.76
37.77
37.79
37.89

DRG 118 is renamed Cardiac
Pacemaker Device Replacement and
includes the following procedures:

37.80
37.85
37.86
37.87

Finally, the following pacemaker
procedure codes will be ignored by the
Grouper when they do not appear in
combination with other pacemaker
procedure codes as in DRGs 115 and 116
above:

37.70
37.71
37.72
37.73
37.81
37.82
37.83

These codes represent the initial
insertion of a lead (37.70-37.73) or a
device (37.81-37.83). We are aware of no
clinical condition that would require the
initial insertion of a lead without the
simultaneous insertion or replacement
of a device. Likewise, the initial

insertion of a device without the initial
insertion of a lead(s) is clinically
illogical. Accordingly, if an initial lead is
inserted with no device or an initial
device is inserted without a lead,
insertion, the procedure would not be a
covered procedure since section
1862(a)(1](A) of the Act prohibits
payment for items and services that are
not reasonable and necessary for the
diagnosis or treatment of an illness or
injury. Similarly, when an initial device
is inserted but no lead code appears, a
total system has not been implanted.

The following ICD-9-CM codes are
deleted without replacement.

TABLE IV.-DELETED PROCEDURE CODES

Procedure code Description

37.84 ........................ Removal of epicardial electrode.
99.71 ........................ Mercury-zinc pacemaker battery.
99.72 ........................ Nuclear pacemaker battery.
99.73 ....................... Lithium pacemaker battery.
99.74 ........................ Other pacemaker battery type.
99.75 ....................... Fixed rate pacemaker sensing type.
99.76 ........................ Triggered demand pacemaker sensing

type.
99.77 ........................ Inhibited demand pacemaker sensing

type.
99.78 ........................ Other pacemaker sensing type.
99.79 ........................ Programmable pacemaker.

VII. Summary of Changes

As stated in our discussion of the
comments and responses, we have made
some changes to the proposals in the
notice published on May 19, 1987. With
the exception of the following changes,
this final notice implements the
proposals made in the May 19, 1987
proposed notice and the June 10
proposed rule.

MDC

We have decided to postpone moving
diagnosis code 759.6, (Other
Hamartoses, NEC) from MDC 17 to MDC
8 for FY 1988. We will study the issue in
greater detail during the upcoming fiscal
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year and will report on our findings in
the next year's proposed notice ...

9 Deletion of Certain Codes from the
Surgical List

Based on the number and nature of
the comments received, we believe it is
appropriate to leave Percutaneous
nephrostomy without and with
fragmentation (procedure codes 55.03
and 55.04, respectively) on the list of OR
procedures as currently assigned. Thus,
percutaneous nephrostomy cases will
continue to be assigned to DRGs 303,
304, 305, 442, and 443. We will further
evaluate this classification issue in light
of the alternative suggestions by
commenters as more data on the
procedure becomes available.

* Surgical Hierarchy

We are reversing the proposed
ordering of sinus and mastoid
procedures and myringotomy with tube
insertion in MDC 3.

We have decided not to revise the
ordering for the section of the proposed
surgical hierarchy involving removal of
internal fixation devices, soft tissue,
major thumb, and arthroscopy
procedures.

* Corrections

We have made some minor changes to
the ICD-9--CM DRG coding changes
tables and have reprinted them.
Additionally, we have made minor
revisions to the lists of CC refinements.

VIII. Regulatory Impact Statement

A. Executive Order 12291

Executive Order (E.O.) 12291 requires
us to prepare and publish a final
regulatory impact analysis for final
notices such as this if the
implementation of the notice meets the
criteria of a "major rule". A notice is
considered a major rule if its
implementation is likely to result in:

(1) An annual effect on the economy
of $100 million or more;

(2) A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

(3) Significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

We do not believe that any of the
changes to the DRG classification
system presented in this notice meet the

E.O. criteria for a major rule.
Accordingly, we have not prepared a
final regulatory impact analysis for this
notice. Instead, we refer interested
readers to the regulatory impact
analysis for the final rule on FY 1988
changes to the prospective payment
system, which is published elsewhere in
this issue of the Federal Register. In that
analysis, we include the effects of all
these changes to the DRG classification
system in our assessment of the impact
of DRG recalibration on hospitals. We
also discuss there the effects of
discontinuing the exclusion of alcohol
and drug abuse treatment facilities from
the prospective payment system.

B. Regulatory Flexibility Act

It is our practice to prepare and
publish a final regulatory flexibility
analysis that is consistent with the
Regulatory Flexibility Act of 1980 (RFA)
(5 U.S.C. 601 through 612) for a final
notice such as this, unless the Secretary
certifies that implementation of the
notice will not have a significant
economic impact on a substantial
number of small entities. We treat all
hospitals under the prospective payment
system as small entities for purposes of
the RFA.

As noted above, these changes to the
DRG classification system will affect the
amounts hospitals receive under the
prospective payment system for
furnishing services to Medicare
beneficiaries. Therefore, this notice will
clearly affect a substantial number of
small entities. However, we do not
consider an economic impact on small
entities to be significant unless their
annual total costs or revenues will be
increased or decreased by at least three
percent. Some of these classification
changes may affect the amount paid for
a particular DRG by more than 3
percent. The elimination of the age over
69 criterion, for example, may have
significant effects on the weights of
some DRGs as discussed elsewhere in
this notice. However, the aggregate
impact of these changes on hospital
revenues is likely to be less substantial.

The changes we are presenting in this
final notice will be used to determine
the DRG weights for discharges
occurring on or after October 1, 1987.
However, it must be remembered that a
DRG weight is a measure of average
resource utilization for a particular
group of cases relative to the average for
all cases. Thus, each change that affects
the group to which a case is assigned
affects not only the payment for the

reassigned case, but the weight for all
other cases in both the prior and the
new group. Through annual
recalibrations, all weights are
readjusted to reflect all reassignments,
based on the best available data.
Through this process some changes are
offset by others. The interaction is
complex and, of course, differs from
year to year. However, the end result is
that most hospitals will receive higher
payments for some cases and lower
payments for others. Thus, we view it as
highly unlikely that a substantial
number of hospitals would experience
increases or decreases of revenues of
more than three percent solely as a
result of these changes in DRG
classification.

Hypothetically, a given year's
classification changes could have an
effect of such magnitude on some
hospitals. We expect that most of these
hospitals will have a high proportion of
cases falling in particular strongly
affected DRGs. In such instances, we
believe that improvements to the
classification system tend to correct
systematic understatements or
overstatements of average resource
utilization. In the first case, those
hospitals most affected would be
significantly benefited. In the latter case,
we would be ending an inappropriate
windfall. In either case, the payment
system as a whole will more closely
match payments made to hospitals for
Medicare-covered services with the
level of resources used in providing
those services.

Ultimately, we believe that these
finalized changes will yield DRG
groupings based on factors that better
predict resource utilization than the
current factors. These refinements will
lead to better classification of cases
within groups (where better is defined in
terms of predictive power, homogeneity
within groups, and differences between
groups), which in turn implies better
case mix measurement and
improvements in case level equity (that
is, payment of cases in line with their
relative resource intensity) even if these
changes do not significantly affect the
case mix indexes of many hospitals.
Thus, we see these refinements, such as
eliminating the age over 69 criterion and
tailoring the CC list to each principal
diagnosis, as necessary first steps
towards broader refinements (such as
introducing severity adjustments).

For these reasons, we have
determined, and the Secretary certifies,
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that this final notice is not likely to have
a significant economic impact on a
substantial number of small entities.
Therefore, we have not prepared a final
regulatory flexibility analysis for this
notice.
(Sections 1102.1871, and 1886(d)(4) of the
Social Security Act (42 U.S.C. 1302, 1395hh,
and 1395ww(d)(4)); 42 CFR 412.10)
(Catalog of Federal Domestic Assistance
Program No. 13.774, Medicare Supplementary
Medical Insurance)

August 25, 1987.
William L Roper,
Administrator, Health Care Financing
Administration.

Approved: August 26, 1987.
Otis R. Bowen,
Secretary.
[FR Doc. 87-19989 Filed 8-27--87; 12:15 pm]
aILUNG CODE 4120-01-M
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Part 412

IBERC-403-FI

Capital Payments Under the Inpatient
Hospital Prospective Payment System

AGENCY: Health Care Financing
Administration (HCFA), HI-IS.
ACTION: Final rule.

SUMMARY: We are amending the
Medicare regulations governing the
inpatient hospital prospective payment
system to incorporate capital costs into
that system.
EFFECTIVE DATE: This final rule is
effective on October 1, 1987.
FOR FURTHER INFORMATION CONTACT:
Linda Magno, (301) 594-9343.
SUPPLEMENTARY INFORMATION:

I. Background
In this final rule, we are changing the

regulations that govern the way in
which inpatient hospital capital costs,
not including payments to proprietary
hospitals for a return on equity capital,
will be treated for Medicare payment
purposes effective with hospital cost
reporting periods beginning on or after
October 1, 1987. Capital costs under
Medicare include depreciation, interest.
taxes, insurance and similar expenses
(defined further in 42 CFR 413.130) for
plant and fixed equipment, and for
moveable equipment. Affected
regulations are located in 42 CFR Part
412.

Currently, inpatient operating costs
are the only costs included in the
prospective payments received by
hospitals under the prospective payment
system (§ 412.2(c)) and by the payment
amounts received under the target rate-
of-increase limits by hospitals and
distinct part units of hospitals that are
excluded from the prospective payment
system (§ 413.40). Under current
Medicare rules, payment for capital
costs has been on a reasonable cost
basis (§ 413.5) because, under section
1886(a)(4) of the Social Security Act (the
Act), those costs have been specifically
excluded from the definition of inpatient
.operating costs both for hospitals
subject to the prospective payment
system and for those hospitals and units
excluded from that system.

With the exception of sole community
hospitals, this final rule-eliminates this
distinction between hospital inpatient
capital and inpatient operating costs for
Medicare inpatient hospital services
provided by hospitals subject to the

prospective payment system for cost
reporting periods beginning on or after
October 1, 1987. Under section 1886[g)(3)
of the Act, as amended by section
9303(a) of the Omnibus Budget
Reconciliation Act of 1986 (Pub. L. 99-
509), sole community hospitals are.
exempt from the inclusion of capital
costs in operating costs of inpatient
hospital services through their cost
reporting periods beginning before
October 1, 1990.

On May 19, 1987, we published a
notice of proposed rulemaking (NPRM)
in the Federal Register (52 FR 18840) to
incorporate the capital costs of hospitals
subject to the prospective payment
system into that payment system.
Technical corrections to the NPRM were
published on June 11, 1987 (52 FR 22359).
In setting forth the May 1987 NPRM, we
took into consideration the provisions of
section 9303 of Pub. L. 99-509, enacted
on October 21, 1986, which amended
section 1886(g) of the Act. As amended,
section 1886(g)(3) of the Act provides
that the amount of Medicare payments
for capital costs attributable to inpatient
services of prospective payment
hospitals, otherwise determined to be
reasonable, be reduced by-

* Three and one-half percent for
payments attributable to portions of cost
reporting periods occurring during FY
1987;

- Seven percent for payments
attributable to portions of cost reporting
periods or discharges (as the case may
be) occurring during FY 1988; and

* Ten percent for payments
attributable to portions of cost reporting
periods or discharges (as the case may
be) occurring during FY 1989.
Section 1886(g)(3) of the Act also
provides that, in any inclusion of capital
costs into the prospective payment
system, the aggregate Medicare capital
payments, for those capital costs
attributable to portions of cost reporting
periods o'4curring during Federal fiscal
years (FYs) 1988 and 1989, must be
neither greater nor less than the
aggregate Medicare capital payments
that would have been made, taking into
account the reductions mandated under
section 9303 of Pub. L. 99-509, without
such inclusion of capital costs into the
prospective payment system.

We also considered the
recommendations of the Prospective
Payment Assessment Commission
(ProPAC), made under the authority of
section 1886(d)(4)(D) of the Act,
concerning the inclusion of capital costs
into the prospective payment system.
Our responses to ProPAC's
recommendations may be found in the
May 1987 NPRM at 52 FR 18853.

In addition, section 9304 of Pub. L. 99-
509 amended section 1886(d) of the Act
(by adding paragraph (d)(9)) to provide
for inclusion of hospitals in Puerto Rico
under the prospective payment system
effective with inpatient hospital
discharges occurring in FY 1988. We are
implementing the provisions concerning
hospitals in Puerto Rico in a separate
final rule. (We note that in that
document we established a new Subpart
K to Part 412 to implement those
provisions. In the May 1987 NPRM, we
proposed to add § 412.214 to Subpart K
to implement the provision for
incorporating capital payments into the
prospective payment system for
hospitals in Puerto Rico.) Section 9304 of
Pub. L. 99-509 also revised section
1886(d) of the Act (by adding section
1886(d)(9)(D)(iii)) to authorize the
Secretary to make exceptions and
adjustments under which we believe a
transition period and other refinements
for incorporating capital payments into
the prospective payment system could
be extended to hospitals in Puerto Rico.
(We note that the reductions in capital
payments for FY 1988 and FY 1989, as
provided under section 1886(g)(3) of the
Act, also apply to hospitals in Puerto
Rico.]

In the May 1987 NPRM, we set forth
the following proposals:

9 We proposed to establish national
urban and rural capital rates separately
for plant/fixed equipment and for
moveable equipment using the best data
currently available, that is, capital costs
for cost reporting periods beginning in
Federal fiscal year (FY) 1984. (Since the
Federal capital rates are calculated
according to the Federal FY, we
proposed to update the national capital
rates each Federal fiscal year.)

* We proposed to standardize the
capital costs for differences in case mix
complexity, indirect medical education,
and disproportionate share payments
(and for moveable capital costs, a cost-
of-living adjustment for hospitals in
Alaska and Hawaii, and for plant/fixed
capital costs, an area construction cost
adjustment).

0 We stated that we would determine
the hospital-specific portion of the
capital payment on the basis of each
hospital's allowable capital costs for
plant and fixed equipment and for
moveable equipment in each year of the
transition periods that we proposed for
each classification of equipment.

* We proposed to provide-

-A ten-year transition period for
incorporating capital payments for
plant and fixed equipment; and
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-A two-year transition period for payment to the pool set aside for total • We proposed that the blending of
incorporating capital payments for outlier payments. We proposed that the Federal and hospital-specific portions of
moveable equipment. cost outlier policy (§ 412.84) would be the capital payment for plant and fixed

based on inpatient operating costs equipment during the transition period
We proposed to amend the existing including capital, and that we would would be weighted heavily toward the

payment policy for outliers (42 CFR Part pay cost outliers only when inpatient hospital-specific portion in the earlier
412, Subpart F), which is authorized by operating costs (including capital) for a transition years as follows:
section 1886(d)(5)(A) of the Act, by case are above the cost outlier
adding a portion of the Federal capital threshold.

Plant and fixed Moveable equipment
equipment

Cost reporting period beginning on or after Hospital- Federal Hospital-
F d rl specific (percent) (pecent)

(ec )I(percent) (percent)

Fiscal year:
1988 ............................................................................................................................................................. 5 95 33 67
198 9 ............................................................................................................................................................. 10 90 67 33
1990 ............................................................................................................................................................. 15 .8 5 100 
19 9 1 ......... .................................................................................................................................................... 2 0 8 0 ..................... ....................
19 92 ............................................................................................................................................................. 2 5 75 ........................................
19 93 ............................................................................................................................................................. 3 0 70 ........................................
19 9 4 ............................................................................................................................................................. 4 0 6 0 ........................................
1995 ............................................................................................................................................................. 50 50 ..................... ....................
1996 ............................................................................................................................................................ 6 5 3 5 ........................................
1997 ............................................................................................................................................................. 8 0 20 .......................................
19 9 8 ............................................................................................................................................................. 10 0 0 ............................ ...........

e We stated that we would determine
the hospital-specific portion based on
Medicare's share of total allowable
capital costs of plant and fixed
equipment, and Medicare's share of
total allowable capital costs of
moveable equipment (rolling base)
subject to the applicable blending
percentages in each year of the
transition for each hospital.

• Puerto Rico hospitals would be
included in the prospective capital
payment process in accordance with
sections 1886(d)(9) and (g)(3)(A) of the
Act.

* For FYs 1988 and 1989, we proposed
to adjust the capital payment amounts
(Federal and hospital-specific portions]
in order that the aggregate capital
payment amounts under the prospective
payment system approximate the
aggregate capital payment amounts that
would have been made, taking into
account the reductions prescribed under
section 1886(g)(3) of the Act, on a
reasonable cost basis during FYs 1988
and 1989.

* We proposed to make capital
payments to new hospitals on the same
basis as all other hospitals subject to the
prospective payment system, using the
rolling base approach and the applicable
Federal/hospital-specific blend for the
Federal fiscal year in which the hospital
first participates in the Medicare
program.

* We proposed to exclude sole
community hospitals from inclusion of

capital into the prospective payment
system for cost reporting periods
beginning before Ocotber 1, 1990, in
accordance with section 1886(g)(3)(C)(i)
of the Act.

* We stated our belief that the
proposed capital payment policy would
negate the need for a further distinct
capital exceptions process.

We think it is important to note that,
in developing the capital payment policy
described in the May 1987 NPRM, we
took into consideration ProPAC's 1986
recommendations concerning capital
payment policy and numerous public
comments on the June 3, 1986 NPRM (51
FR 19970) in which we initially proposed
to incorporate capital costs into the
prospective payment system. Based on
those recommendations and comments,
we significantly revised the original
proposal, published in the June 1986
NPRM, in the following ways before
publishing the May 1987 NPRM:

* We separated capital costs for
plant/fixed equipment from moveable
equipment.

* We extended the transition period
from four years to ten years for plant/
fixed equipment.

- We elected to use a rolling base
rather than a fixed base year for
hospital-specific costs.

• We elected to update the
standardized average capital costs
through FY 1990 by the estimated actual
increase in capital costs per case rather

than the overall prospective payment
update factor.

In response to comments we received
on the June 3, 1986 and May 19, 1987
proposed rules, we are incorporating
capital costs into the prospective
payment system as we had proposed in
the May 19, 1987 NPRM subject to the
following modifications (which are more
fully discussed in section II of the
preamble below):

e We are revising the length and
blend of the transition period for
incorporating capital costs for moveable
equipment into the prospective payment
system pursuant to the following
schedule:

Cost reporting Moveable equipment
period beginning Hospital-
on or after fiscal Federal spital

year (percent) specific(percent)

1988 ..................... 5 95
1989 ...................... 10 90
1990 ..................... 15 85
1991 ...................... 20 80
1992 ...................... 30 70
1993 ..................... 50 50
1994 ...................... 75 25
1995 ...................... 100 0

* We willmake additional capital
payments to hospitals that are
financially disadvantaged during the
capital payment transition period by the
changeover from cost reimbursement to
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prospective payments for capital. Under
this provision, an exceptions process is
established pursuant to the general
authority granted to the Secretary under
section 1886(d)(5)(C)(iii) of the Act to
provide for exceptions and adjustments
to prospective payment amounts as is
deemed appropriate. The amounts to be
paid under this exception process will
be obtained by reducing the average
standardized capital payment rates by
five percent of the total Federal capital
payments.

The criterion we apply to determine
the eligibility of a hospital for a payment
in addition to its prospective capital
payment amount is whether the portions
(for plant/fixed equipment or moveable
equipment, or both) of a hospital's
actual, allowable inpatient capital costs
not paid through the hospital-specific
portions (after applying the mandated
reductions under section 9303 of Pub. L.
99-509 of seven and ten percent for FYs
1988 and 1989, respectively), are 175
percent or more than the total of the
hospital's Federal capital payments
(excluding payments for the hospital-
specific portion) for that period. For FYs
1995-1997, the exceptions policy will
only apply to plant/fixed equipment
since moveable equipment will be paid
based on 100 percent of the prospective
moveable equipment rate.

The amount of the additional capital
payment for hospitals meeting the
eligibility criterion will be equal to 70
percent of the difference between 175
percent of the hospital's total Federal
capital payments (excluding payments
for the hospital-specific portion) during
the transition period and its portion of
the actual allowable inpatient capital
cost not paid through the hospital-
specific portion, as established by the
cost report for the applicable period. We
note that the Federal capital payments
do not include the hospital-specific
portion of a hospital's total capital
payment. A five percent pool has been
established for payment of the
adjustment, and we will announce prior
to October 1 of each year of the
transition any changes to the threshold
level, if needed, to maintain the five
percent pool. These additional capital
payments will be adjusted retroactively
for each cost reporting period during the
transition based on changes in each
hospital's actual, allowable inpatient
capital cost as determined in its Notice
of Amount of Program Reimbursement
under cost reimbursement principles
pursuant to section 1861(v) of the Act
and implementing regulations at 42 CFR
Part 413, Subpart G, § § 413.130 through
413.154, and 42 CFR Part 412, Subpart D.
§ § 412.65 through 412.68.

We are providing, below, two
examples to demonstrate the exception
payment process for a hospital that is
financially disadvantaged during the
transition period under the prospective
capital payment system. Example I is
applicable for FY 1988, a transition year
in which the blended percentages for
plant/fixed equipment and moveable
equipment are the same. Example 2 is
applicable for FY 1992, a transition year
in which the blended percentages for
plant/fixed equipment and moveable
equipment are different.

Example 1-Hospital A submits its
cost report for FY 1988 to its fiscal
intermediary showing the following
capital data:

* Medicare allowable capital cost of
$1,000,000 ($800,000 for plant/fixed
equipment and $200,000 for moveable
equipment).

9 A hospital-specific portion of
Medicare allowable capital cost of
$883,500 [($800,000 x .93 (reduction
under section 1886(g)(3)) X .95 (hospital-
specific blend)) plus ($200,000 x .93 X
.95)].

9 Total capital payments received
from Medicare during the fiscal period
of $898,500 [($883,500, the payment for
the hospital-specific portion) plus
($15,000, the amount received under
prospective capital payment rates which
includes payments for plant/fixed
equipment, moveable equipment,
outliers, indirect medical education cost
adjustment and disproportionate share
adjustment)].

Hospital A has requested additional
payment (an exception) for capital costs
pursuant to § 412.68. After a review of
the data submitted, the fiscal
intermediary has determined that
Hospital A is due an additional $14,175
pursuant to § 412.68. The fiscal
intermediary computed the $14,175
based on the following steps:

(1) Medicare capital cost not paid as
part of the hospital-specific portion.
Note that the hospital-specific portion is
95% for FY 1988.
$1,000,000 X .931 X .05 = $46,500

(2) Payments received under the
prospective capital payment rates times
the exception threshold pursuant to
§ 412.68.
$15,000 X 1.75 = $26,250

(3) Exception amount determined
based on 70% of the difference between
steps I and 2.
($46,500 - 26,250) X .70 = $14,175

Example 2-Hospital A submits its
cost report for FY 1992 to its fiscal

I Capital reductions for FY 1988 under section
1886(g)(3) of the Act.

intermediary showing the following
capital data:

* Medicare allowable capital cost of
$1,000,000 ($800,000 for plant/fixed
equipment and $200,000 for moveable
equipment).

- A hospital-specific portion of
allowable plant/fixed equipment of
$600,000 [$800,000 times 75% fixed
hospital-specific blend) and a hospital-
specific portion of moveable equipment
of $140,000 ($200,000 times 70%
moveable hospital-specific blend).

* Total capital payments received
from Medicare during the fiscal period
of $865,000 [($740,000 for the hospital-
specific portion) plus ($125,000 for the
prospective capital payments for plant/
fixed and moveable equipment)].

Hospital A has requested an
additional payment (an exception) for
capital costs pursuant to § 412.68. After
a review of the data submitted, the
fiscal intermediary has determined that
the hospital is due additional payments
of $28,875 pursuant to § 412.68. The
fiscal intermediary computed the $28,875
based on thefollowing steps:

(1) Medicare plant/fixed equipment
cost not paid as part of the hospital-
specific portion. Note that the hospital-
specific portion is 75% for FY 1992; 25%
is not paid.

$800,OOo X.25=$200000

(2) Medicare moveable equipment
cost not paid as a part of the hospital-
specific portion. Note that the hospital-
specific portion is 70% for FY 1992; 30%
is not paid.

$200,OOOX .30=$60,000

(3) Total Medicare plant/fixed and
moveable equipment costs not paid as
part of the hospital-specific portion in
FY 1992. Add the va4ues from step 1 and
step 2.

$200,000 + $60,000 = $260.000

(4) Payments received under
prospective capital payment rates for
plant/fixed and moveable equipment
times the exceptions threshold pursuant
to § 412.68.

$125,000 ) 1.75 =$218,750

(5) Exception amount determined
based on 70% of the difference between
step 3 and step 4.

($260,000-$218,750) x.70=$28,875
Note: Since reductions under section

1886(g)(3) of the Act do not extend beyond FY
1989, no reduction is reflected in this
example. Also, the FY 1988 thresholds were
used in this example, since we do not yet
know the FY 1992 thresholds.

* The construction cost index to be
applied to the Federal capital rate for
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plant/fixed equipment in Puerto Rico is
1.000. We do not have adequate data on
which to base a Puerto Rico-specific
ratio or proxy. We do not believe any
adjustment relative to other areas would
be appropriate at this time since the
index will be applied only to the 25
percent national portion of its payment.

II. Comments and Responses

A total of 100 sets of comments
concerning the May 1987 proposed rule
were received timely. The commenters
included 58 individual hospitals, ten
hospital systems or corporations, 10
local or State hospital associations,
three individuals, one U.S. Senator, 11
national health care assocaitions, two
Medicare fiscal intermediaries, ProPAC,
two law firms, and an insurance
company. All of the commenters except
for ProPAC voiced opposition to the
incorporation of capital costs into the
prospective payment system, both in
general (by suggesting for example, that
further study of the subject is necessary
and requesting that we delay the
incorporation) and with respect to
specific issues. However, some
commenters supported specific
provisions of the NPRM, such as
standardization for indirect medical
education and the capital expenditure
agreements policy. A few commenters,
primary hospital associations, generally
endorsed use of a construction index.
Among the many issues addressed in
the proposed rule, the following subjects
received the majority of comments:

" Adequacy'of payment rates.
" Split between plant/fixed

equipment and moveable equipment.
" Construction cost index.
" Update factor.
" Urban versus rural rates.
" Outliers.
" Exceptions policy.
The contents of the proposed rule, the

public comments, and our responses to
the comments are discussed below.

We are responding to two general
comments here rather than in one of the
more issue-specific areas below.

Comment: The overwhelming majority
of commenters opposed incorporating
capital costs into the prospective
payment system. The commenters
asserted the following:

* The payment levels were grossly
inadequate.

* Hospital capital cost cycles are-
-Unevenly distributed over time;
-- Composed generally of fixed costs

and
-Not amenable to substitution.

Thus, the incorporation of capital costs
into the propective payment system
would result in significant over- and
underpayments (that is, a

maldistribution of payments) for many
hospitals at the end/beginning of a
capital expenditure cycle.

e The capital data were flawed or
inadequate.

• The proposed rule did not account
for significant reductions in occupancy
rates subsequent to FY 1984 (the base
year for establishing the Federal capital
rates).

* No additional savings would be
generated due to the capital reductions
under section 9303 of Pub. L. 99-509.

- Reasonable cost reimbursement
rules took into consideration hospital
capital cost cycles.

Response: We acknowledge that in
moving to an average pricing system to
establish payments for capital
expenditures for inpatient hospital
services, we will not recognize the
individual hospital capital cycle
experience in the standardized portion
of the prospective capital payment, and
that the capital rate will be lower than a
hospital's capital cost per case in
roughly half of the cases. However, we
believe these problems are alleviated, to
some extent, by the provisions to have
an extended transition period during
which hospitals will receive a hospital-
specific portion of the prospective
capital payment based on their actual
allowable capital costs and the
transition blend, which is heavily
weighted toward the hospital-specific
portion for several years. We believe
that those hospitals with substantially
higher capital costs per discharge than
the Federal portion of the capital
payment will have adequate time under
the transition period to adjust their
operations and financing to meet the
relatively lower payment levels by the
time the Federal rate becomes a major
portion of their capital payment. We are
also making changes in this final rule
based on these comments to aid
hospitals that are unable to adjust their
capital expenditures timely. However,
because the Federal capital payment is
based on industry-wide averages, we
expect that the capital payment for most
cases will be appropriate for the
majority of hospitals.

While specific data concerns are
addressed below, we wish to point out
that with respect to setting the Federal
capital payment rate, the most recent,
audited cost report information
available to us was used to set the rates.
We believe those data are valid and
reliable since they are based on the
reports of the nearly complete universe
of hospitals subject to these rules. All of
the actual hospital capital costs reported
were paid for on that basis for that
period. Thus, we do not believe the cost
per case used was understated. Further,

since actual industry inflation rates
(based on data provided by the
American Hospital Association) were
used to update the FY 1984 base year
costs per case to FY 1988 levels
(modified by legislative reductions
imposed for FYs 1987 and 1988 under
section 9303 of Pub. L. 99-509), the
Federal rates are representative of the
actual national cost per discharge levels
that hospitals can expect to experience.

With respect to occupancy rate
declines experienced by hospitals, these
declines are taken into account in the
capital cost per case projections that
were used to determine the FY 1988
prospective capital payment rates. Such
changes are taken into consideration
automatically in calculating the
projections, since we allocate the
aggregate of costs in a period to
Medicare's share of costs on a per
admission basis for each such period.
Thus, the cost per case inflation rate
from year to year is dependent on
changes in discharges due to occupancy
level changes.

We also wish to clarify that this
initiative is not intrinsically designed to
increase Medicare program savings, but
rather to correct the lack of incentive for
controlling capital expenditures under
cost reimbursement rules. Since no
substantive alternative to continued cost
reimbursement was suggested by
commenters on either of the capital
payment proposed rules, we do not
believe that a delay in implementing this
change would be appropriate in light
of-

. Current Medicare program
objectives to make hospitals more
efficient;

9 The recommendations of ProPAC;
and

* The discretionary authority granted
to the Secretary under the statute on this
matter.

Comment: Many commenters pointed
out that the average pricing method of
making capital payments would
disadvantage certain categories of
hospitals with greater than average
capital costs such as-

* Tertiary care hospitals which place
heavy reliance on specialized,
moveable, diagnostic and care
equipment;

* Teaching hospitals with similar
problems; and

• Rural hospitals, which maintain that
the average age of their plants and
equipment is greater than urban
hospitals and that their lower rates for
capital payments will exacerbate the
problems they believe result from
operating payment rates much lower
than the rates for urban hospitals.
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Further, the commenters pointed out

that the impact on such hospitals due to
conformance of State Medicaid plans to
Medicare capital payment rules will
accentuate financial results of this major
program revision.

Response: We believe that the
average pricing method for capital
payments is the best approach to use for
structuring prospective capital payments
for hospitals. Like the method used to
establish other prospective payment
operating rates, this method does not
differentiate between hospitals on the
basis of size or efficiency. Since section
1886(d) of the Act provides for adjusting
prospective capital payments for case-
mix complexity, disproportionate share,
indirect medical education, and referral
center considerations, capital payment
levels for those categories are expected
to be responsive to such hospitals
unique capital needs in the same
manner as prospective payments for
other inpatient operating costs.

With respect to rural hospitals in
general, we point out elsewhere in this
issue of the Federal Register that we are
required to compute rates under the
prospective payment system on the
basis of urban and rural averages,
pursuant to sections 1886(d)(2)(D) and
(d)(3)(D) of the Act. All data available to
us regarding urban and rural costs for
both operating and capital expenditures
reflect the distinction between the urban
and rural rates under the Medicare
program. On that basis, we do not
believe that the capital payment rates
vill selectively disadvantage rural
hiospitals.

We do not expect that reimbursement
changes by State Medicaid programs
will be any more significant than the
comparable changes resulting from
implementation of prospective payments
for other inpatient hospital operating
costs occurring after October 1, 1983 (the
inception of the prospective payment
system].
A. Adequacy of Payment Amounts

1. Base-year data

We proposed to use inpatient capital
cost data from FY 1984 Medicare cost
reports (latest available audited data) in
determining the Federal capital payment
rates.

Comment: Several commenters
expressed concern about the adequacy
of the data used to establish the capital
payment rates. They cited problems
with the adequacy and accuracy of the
cost report data used to calculate the
capital rates including-

- Accurate classification of capital
costs;

e Inadequate data base for all
hospitals and units;

e Missing and erroneous data entries;
- Lack of a complete description of

computation methods; and •
• Unsettled cost reports for the base

year.
Response: As we noted above, we are

using the most recent audited data
available from a statistically reliable
volume of hospitals to determine the
Federal capital payment rates. That data
source is the set of Federal FY 1984
hospital cost reports as received,
audited and submitted by Medicare
fiscal intermediaries through our
Hospital Cost Report Information
System (HCRIS). More than 90 percent
of all hospital cost reports form the
basis for this data base which is used to
set the prospective capital payment
rates. This level of response permits us
to conduct a statistically reliable
analysis using HCRIS. Also, the data
used were provided by hospitals that
were reimbursed for their capital costs
on the basis of the cost report
information they furnished, and we,
therefore, have every expectation that
the same information is a valid basis on
which to establish the average capital
cost per discharge under this final rule.
Although some cost reports for the
period are not settled, all were received,
and the vast majority audited by the
fiscal intermediaries.

We agree that insufficient data were
available at the time the May 1987
NPRM was issued that would support
the separation of directly assigned
capital costs into its various component
costs. However, we did conduct a
survey of a sample group of hospitals
and obtained these component costs.
The final rule includes those data which
permit the analysis of the fixed/
moveable split of directly assigned
capital costs as described in the
response below regarding this
separation. Thus, we believe that the
data and procedures we used to
calculate the prospective capital
payment rates are adequate and
accurate.

2. Updating
We proposed to update hospitals' FY

1984 costs per case through FY 1987 by
the estimated actual increase in capital
costs per case for purposes of
establishing the rates. We stated we
would also update costs for FYs 1988
and 1989, subject to the reductions
under section 1886(g)(3) of the Act,
under reasonable cost principles. For FY
1990 onward, the update provisions
under section 1886 (b)(3)(B) and (e)(4) of
the Act will be applied to the capital

rates as to all other inpatient hospital
operating rates.

Comment: Many commenters
expressed their confusion and
apprehension about the update factors
and the mechanism for prospective
capital payments. They cited a lack of
information in the proposed rule
regarding the factors used to trend
forward the FY 1984 base year cost per
case to the first transition year (FY
1988). The commenters said that there is
no indication of whether or how the
prospective payment update factor will
be adjusted to ensure that capital cost
changes are properly reflected in future -

updates. The commenters also cited the
need to disclose how the capital market
basket will be constructed and applied,
considering such factors as the volatility
of interest rates, moving averages for
the useful life of assets, new technology,
and other factors. They were concerned
that updates in the future will be used to
cut back Medicare expenditures,
ignoring the long range impact on
hospitals and, thus, violating the
requirements of Executive Order 12291
regarding disclosure of the long range
impact in rulemaking.

One commenter stated that the update
for capital payment rates should be
established independent of the update
for other prospective payment system
operating rates during the transition
period. Several commenters also stated
that the inflation of the cost per case
from FY 1984 to FY 1988 does not
properly recognize technological
changes and occupancy rate changes.
Finally, one commenter suggested that
the capital payment reductions
contained in section 9303 of Pub. L. 99-
509 should not be continued in the base
to which update factors are applied after
Federal FY 1989, and that the final rule
on prospective capital payments should
address this matter specifically.

Response: We agree that we neglected
to indicate the amounts and source of
update factors used to trend the average
cost per discharge in the capital
payment standardized rate base year
(FY 1984) through the first two transition
years, which are required to be budget
neutral under section 9303 of Pub. L. 99-
509 (FYs 1988 and 1989). The amounts
used were the estimates of actual
industry-wide capital expenditure
increases based on the American
Hospital Association panel survey data
and converted to a per admission basis.
The update factors for each year are:

FY 1985-17.29 percent
FY 1986-10.86 percent
FY 1987-7.06 percent
FY 1988-6.83 percent
FY 1989-5.86 percent

33172 Federal Register / Vol. 52, No. 169 / Tuesday, September 1, 1987 / Rules and Regulations



Federal Register / Vol. 52, No. 169 / Tuesday, September 1, 1987 / Rules and Regulations 33173

However, we believe that the budget
neutrality requirement methodology and
its impact on the calculation of updates
for FYs 1988 and 1989 were thoroughly
explained. Of course, that requirement,
along with adjustments required to
standardize the Federal rates, appears
to reduce the average increase for
inflation over this period as noted by
several commenters. Nonetheless, no
other action or adjustment to the rates
was made to reduce them or to increase
program savings. Further, the update to
the rates between the base year (FY
1984) and FY 1988 takes into account
hospital practice patterns and effective
technologies. Thus, the resulting rates
reflect our best estimate of the Medicare
inpatient capital payments that would
be made in FY 1988 subject to the per
case reductions required under section
9303 of Pub. L. 99-509. We will revise the
hospital market basket to reflect capital
items and services, as discussed below.
Therefore, updates to the Federal capital
payments made after FY 1989 will be
included in the overall update to the
prospective payment system in order to
fully integrate capital payments into the
prospective payment system.

With respect to the concern for the
reduction (pursuant to section 1886(g)(3)
of the Act, as added by section 9303 of
Pub. L. 99-509) in the base used to set
capital payment rates after FY 1989, we
believe that we have no discretion but
to use the allowable cost base, as
reduced under section 1886(g)(3) of the
Act, in trending forward the base year
amounts in setting the prospective
capital rates. Since the years in question
(FYs 1987 through 1989) are subject to
statutorily mandated reductions, those
amounts must be used as the basis for
capital payment rate setting in the same
manner as the rate of increase limits,
established under section 1886(b) of the
Act, were incorporated for other
inpatient operating costs in setting the
initial prospective payment system
rates.

3. Urban Versus Rural Payments

We proposed to compute average
standardized rates for plant/fixed
equipment and moveable equipment, for
all urban hospitals and for all rural
hospitals in the United States and the
District of Columbia, and for urban and
rural hospitals in Puerto Rico. The
national urban and rural averages
would be discharge weighted in the
same manner as other prospective
payment rates.

We refer the reader to the general
comments and responses discussed
above.

B. Standardizations

1. Construction Costs

We proposed to standardize plant/
fixed equipment capital costs for area
construction costs using the Dodge/Data
Resources, Incorporated (DRI)
Construction Potentials database as the
source for developing a construction
costs index. We still believe that capital
payments should vary geographically by
construction costs.

Comment: Many commenters pointed
out specific locations in which the
construction cost index varies
significantly across geographic
boundaries, and stated they did not see
why such variations should occur.

Response: There are a number of
reasons why the construction cost index
varies across local geographic
boundaries, such as differences in the
wage rates of construction workers or
differences in the cost of materials used
in construction. We expect local
variations in the cost of construction
because of the degree of competition (or
lack thereof) between construction
companies and the general economic
conditions of an area.

As explained in the NPRM, there was
considerable year to year variation in
the relative cost of construction in many
metropolitan statistical areas (MSAs)/
New England County metropolitan areas
(NECMAs). We believe it was important
to average over an extended period (15
years] to smooth these fluctuations. By
averaging over 15 years, the total
volume of construction used to compute
the index for each MSA/NECMA is
increased, which helps prevent a single
very expensive, low volume project from
unduly influencing the index for an
MSA/NECMA. If the cost of
construction in an area has changed
significantly relative to the national
average during the past 15 years, it is
possible this longer averaging period
could cause an MSA/NECMA with the
majority of the construction in its index
in the past few years to have a different
index than an adjacent area with little
recent construction to influence its
index. Even though the averaging
technique may create a few boundary
problems, we believe it is important to
have a construction cost index that does
not have wide fluctuations over short
periods of time. Therefore, we believe
this approach and the data for
establishing the index are the best
available way to measure geographic
variation in hospital construction cost.
We will continue to refine this index to
measure local variation more precisely.

Comment: Several commenters
provided specific local construction.or
cost of living data that they believe

showed the construction cost index did
not sufficiently compensate their area,
relative to adjacent areas. Several
suggested either the data must be
flawed, or HCFA's manipulation of the
data was incorrect.

Response: Data for this index were
chosen from among a number of
alternatives, as discussed in the May
1987 NPRM, because we believed it to
be the best overall source for developing
a prospective payment construction cost
index (52 FR 18846). In some areas it
may be possible to cite specific local
data, such as wages for construction
workers typically employed in hospital
construction, which would appear to
indicate the indices in adjacent areas
should not vary. However, as we stated
in the NPRM, there are significant
fluctuations in the yearly construction
cost data. Because of these fluctuations,
we do not believe that a reliable index
can be developed from one year of data,
nor could we make appropriate
comparisons from one year of data. We
have not found evidence to suggest an
index computed from an alternate data
source would be more accurate
nationally than the current index. We do
not believe the data are flawed or that
our methods for computing the index are
inappropriate or incorrect.

Comment: A number of commenters
stated that the construction cost index is
invalid because it is based on data that
include the construction costs of
schools, libraries, churches, and other
public buildings that do not reflect the
higher and very different construction
costs incurred in hospital construction.
The increased costs associated with
hospital construction (such as, the
heavy-duty electrical system or built-in
gas systems) generally arise from the
life and safety standards required for
hospital care. One commenter noted
that, in particular, for those areas in
which there are sufficient hospital
construction cost data, the construction
cost index should not include
nonhospital construction costs.

Response: The construction cost index
measures the relative costs of
construction in an area, not the absolute
costs. We believe that the types of
construction (hospital and nonhospital)
used to compute the construction cost
index represent the same market for
contractors as hospitals, and vary in
construction costs in a manner similar to
hospitals. As stated in the NPRM, we
found using hospital-specific data
results in a number of MSA areas
having five or less years of data to
average during the past 15 years. An
index computed using hospital specific
data from DRI has a 31 percent larger
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standard deviation and a 38 percent
wider range. Based on these results, we
do not believe an MSA level index
based on hospital only construction
would be a better indicator of
geographic variation in hospital
construction cost than the index given in
the NPRM. However, in the future, we
may phase out nonhospital construction
as we obtain more data.

Comment: Many commenters
suggested that an index based on
historical average construction costs is
inappropriate because it fails to account
for where a hospital is in its
construction/depreciation cycle.

Response: We disagree with the
commenters. The purpose of the
construction cost index is to measure
differences in the costs of construction
among geographic areas. The index is
not intended to adjust for differences in
the construction/depreciation cycle
(age) of a hospital's fixed capital.

Comment: Several commenters
suggested that the construction cost
index should be based on replacement
capital costs rather than historical
capital costs because use of historical
capital costs fails to account for the
financial position of a hospital in its
construction/depreciation cycle. In
addition, the construction cost index
should account for the higher capital
construction costs associated with new
technology.

Response: Historical construction cost
data are used because we believe they
are the best data available to measure
the geographic variation in construction
cost. Since we do not have a reliable
way for projecting replacement
construction cost, we are unable to
establish an index based on
replacement capital cost. However,
since we use a 15 year average to
determine each MSA's/NECMA's
construction index, future replacement
costs, which include new technologies,
will be represented in the construction
cost index in future updates.

Comment: Several commenters
suggested that the construction cost
index should be computed from hospital
specific data for those areas that had a
large volume of hospital construction
activity, and an alternative approach
should be developed for those areas in
which sufficient hospital-specific data
do not exist. One approach would be to
use the hospital-specific index of a
similar geographic area. Another
suggestion was to conduct a survey of
general contractors in those areas for
which additional data were needed to
estimate local hospital construction
costs.

Response: In developing the
construction cost index, we considered

a:composite index based on hospital
only data for those areas that exceeded
a certain threshold of hospital
construction, with an alternative
supplemental data source for those
areas in which there was insufficient
hospital construction to develop a
reliable index. A preliminary analysis of
our data suggested the areas with
sufficient hospital data to develop a
reliable index would be the 50 or so
largest MSAs, and many State rural
areas. However, we were concerned
that developing an alternative data
source for the remaining perhaps two-
thirds of the areas could bias the index.
We therefore decided not to use this
approach but to use a construction cost
index in which all areas of the country
are treated in exactly the same manner.

Comment: One commenter suggested
that construction costs do not vary as
much at the MSA level as the
construction cost index indicates, and a
regional index would be more
appropriate.

Response: We acknowledge that
whenever geographic boundaries are
established, boundary problems may
occur. We recognize that a regional
construction cost index would reduce
the number of boundaries; however,
such an index would not recognize local
variations in construction costs. Thus,
we believe that an index based on the
MSA/NECMA level is the most
appropriate measure of fixed capital
cost variation.

Comment: Several commenters stated
that the construction cost index is
biased toward urban hospitals, even
though rural hospitals typically use
contractors from urban areas who
charge the same or more (because of
transportation costs) for rural
construction as for urban.

Response: We believe that a portion
of the difference in construction costs
between regional and urban areas
results from the nature of urban
construction, which tends to be more
vertical (that is, taller buildings) than in
rural areas because of the higher
premium on space. In addition, the
unweighted average difference between
the construction cost indices for urban
and rural areas is not large, with the
average for all urban areas being 1.008,
and .948 for all rural areas. This point is
further exemplified by the construction
cost indices for the western mountain
States, in which rural transportation
costs are probably quite significant. For
these States, the unweighted average
urban index is .928, while the average
rural index is .934.

Comment: Two commenters alleged
that because the construction cost index

has an overall east coast and
metropolitan bias, it is inappropriate.

Response: We agree that the
construction cost index'tends to be
higher in the eastern part of the country
than in the western part of the country,
but we do not believe'there is any
systematic bias in the data. Both the
hospital specific data and the data for
other institutional construction included
in the index separately exhibit this
tendency, and we believe .they are
measuring appropriate construction cost
differences in different regions of the
country.

Comment: In response to our request
in the NPRM for information and
suggestions on how to establish a
construction cost index for Puerto Rico,
one commenter suggested direct
collection of construction cost records
and information from Puerto Rico
hospitals.

Response: Prior to publication of the
NPRM, we initiated telephone and
written requests to obtain such hospital
specific data from Puerto Rico, but have
not yet received any data that could be
used to develop a construction cost
index for Puerto Rico. Because of out
lack of Puerto Rico-specific data, and
our analysis of the several proxies for
Puerto Rico that we mentioned in the
NPRM, we do not believe that we have
sufficient information at this time to
determine an appropriate index for
Puerto Rico. We therefore have decided
to use an index of 1.000, until a more
appropriate index can be developed.
This index is applied only to the 25
percent portion of Puerto Rico's Federal
capital payment rates, which is based
on the national Federal capital payment
rates. The Puerto Rico-specific capital
rates are not subject to this index.

Comment: One commenter suggested
that the construction cost index is being
improperly applied to all fixed capital
costs (which include depreciation,
lease/rental, interest, insurance and
taxes), while it should be applied only to
depreciation. Another commenter
suggested that the index should take
into consideration "soft" construction
costs (that is, architect's fees, legal fees,
accounting fees, finance costs during the
construction period, and development
overhead costs), which the commenter
estimated to represent between 15 and
35 percent of total construction cost.

Response: Although the construction
cost index only measures specifically
the cost of constructing a fixed asset, we
believe that, in general, the interest
resulting from a hospital's debt along
with insurance and tax costs vary in
direct proportion to the cost of the fixed
asset constructed. We also believe the
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geographic variation in construction
costs represented by the index is a
reasonable proxy for geographic
variation in the soft construction costs
alluded to by the second commenter.
Thus, we believe it is appropriate to
apply the construction cost index to all
of the fixed capital costs referenced by
the commenters.

Comment: One commenter stated that
because the construction cost index
does not take into account inflation,
many hospitals located in the same
geographic area to which the same
index is applied, will either be
undercompensated or overcompensated
for their capital construction costs
depending on the year in which they
incurred their construction costs.

Response: The construction cost index
was designed to measure the relative
differences in the costs of construction
between geographic areas for assets
purchased in the same year. The index,
which is based on a 15 year average, is
calculated in such a way as to remove
the effects of construction cost inflation
over time. Since the index is not
dependent on the age of the asset, it
does not result in undercompensation or
overcompensation to hospitals that have
different fixed asset age values.

Comment: Several commenters
requested that the construction index
should be updated on an annual basis to
reflect actual construction costs.

Response: We agree that the
construction cost index should be
reviewed on an annual basis, and we
will update the published values of the
index as appropriate.

Comment: One commenter
recommended using cost report data to
develop a construction cost index.

Response: While cost report data are
a basis upon which an index could be
developed, it would be necessary to
have several years of reliable data to
smooth out yearly fluctuations.
Currently, we do not have the necessary
cost report data to perform the
appropriate analyses for determining
whether a geographically adjusted
construction cost index could be
developed from cost report data. Also, it
would be difficult to establish a common
unit for measuring relative cost, since
depreciation per square foot would need
to be standardized by the age of the
asset being depreciated.

Comment: One commenter suggested
that because many of the reported
values were excluded from the
construction cost index calculations, it
might be flawed.

Response: Out of 365 MSA/NECMA
and State rural areas, each with 15 years
of data, 15 of the (365 x 15) data "cells"
were excluded as outliers. This results

in less than .28 percent of the data being
excluded in calculating the index, which
we believe is not significant. Further, we
believe it is appropriate to exclude this
small number of outliers from the
construction cost index.

Comment: Two commenters requested
that an appeals process be established
for hospitals to request reconsideration
of their assigned construction cost index
values.

Response: Because of the complex
multi-year formula we used to establish
the national hospital construction cost
index for 365 MSAs/NECMAs, we do
not believe that an appeals process
would be the most appropriate
mechanism for addressing construction
cost values that hospitals believe are
aberrant. If hospitals have problems
with their construction cost index value,
we encourage them to submit data or an
alternative methodology that they
believe will improve the national
construction cost index.

Comment: One commenter stated that
central city construction costs were
considerably higher than suburban
construction costs, and that the
construction cost index should address
those cost differences.

Response: To develop an index that
distinguishes between central cities and
suburban ring areas within an MSA/
NECMA, it would be necessary to
develop geographic definitions to
properly distinguish between central
cities and suburban ring areas. We are
not aware of a way to make such
distinctions uniformly, but would
consider use of such definitions if they
become available in the future.

Comment: Two commenters
questioned the disparity between their
area wage index values and their
construction cost index values in light of
the fact that labor constitutes 60 percent
of construction costs.

Response: While there is a positive
correlation between the index for
construction costs and the index for
average wages of hospital workers, the
correlation is not high. There are a
number of factors that could cause the
construction cost index to vary
geographically from the wage index,
including weather, terrain, and cost and
proximity of building materials. Finally,
the construction cost index is a
multiyear average index, while the wage
index is based on a single year of data.
In view of these factors, we do not
believe that an implication arises that
the construction cost index is incorrect
if it is not similar to the wage index.
2. Indirect medical education

We proposed to standardize capital
plant/fixed equipment and moveable

equipment costs for indirect medical
education, case mix, disproportionate
share of low-income patients, and other
factors.

Comment: The majority of comments
received about our request for
evaluation of whether to standardize the
prospective capital payment rates for
indirect medical education and
disproportionate share of low-income
patients were in favor of such
adjustments to the rates. Several
commenters objected to standardization
for these items observing that it is not
clearly established by studies that
capital costs are affected in the same
manner that operating costs would be in
these situations. In addition,
commenters also expressed concern
whether case mix should be used to
standardize costs due to the methods
used to allocate capital costs to various
portions and departments of hospitals
(square foot basis rather than
department of major use), which
allegedly distorts the resulting
diagnosis-related group (DRG) weights,
and, thereby, the case mix, with respect
to capital item use intensity.

Response: The few comments we
received that objected to
standardization of the Federal rates for
disproportionate share of low-income
patients, indirect medical education, and
other factors, were usually related to the
fact that such standardization reduces
the capital rates somewhat. However,
we believe that this redistribution of
payments is required under the statute
since the removal of any statutory
distinction between inpatient capital
and other inpatient operating costs
subjects all rates computed under the
prospective payment system to the same
standardization requirements.

With respect to the appropriateness of
standardization by case mix in the
capital payment calculation, we believe
that standardization is required by
section 1886(d)(2)(C)(iii) of the Act, and
application of the DRG weight by
section 1886(d)(2)(G)(ii)(lI] of the Act.

We also believe that by using the
charge data to recalibrate the DRG
weights, as described in the September
3, 1985 final rule (50 FR 35722), capital
costs are reasonably represented in the
relative weights used to compute the
Federal capital payment amounts.
Furthermore, as capital use intensity
changes in an individual DRG, future
recalibrations will take into
consideration such changes and
automatically adjust the payment levels.

Federal Register / Vol. 52,
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C. Split of Plant/Fixed Equipment from
Moveable Equipment

We proposed to split plant/fixed
equipment costs from moveable
equipment costs by developing, for each
hospital, ratios of plant/fixed equipment
costs to the total capital costs and of
moveable equipment costs to the total
capital costs.

Comment: More than one-third of the
commenters objected to the proposed
split and separate transition period of
moveable equipment from plant/fixed
equipment. They cited the following
reasons for their opposition:

e The split would redistribute capital
payments in a manner that would
seriously disadvantage hospitals with
high moveable equipment costs.

* Significant proportions of moveable
equipment are financed through long-
term debt arrangements, contrary to the
assumption stated in the proposed rule.

- More than three-fourths of the
major moveable equipment listed in the
AHA useful life guidelines have useful
lives of 10 years or longer, thus
undermining any transition distinction
rationale.

• Much moveable equipment cost is
included in long-term debt costs
obtained for plant/fixed equipment
financing arrangements, thus skewing
any cost report data used in determining
the split.

a None of the proposed bases for
allocating interest expense between
moveable equipment and plant/fixed
equipment can be expected to allocate
properly between the two because each
method will result in a bias in valuation
toward one type of capital expenditure
or the other.

• The policy ignores the wide
variation in the proportion of actual cost
distribution between the two categories
among hospitals.

Response:. The method used to
determine the proportions of moveable
equipment and plant/fixed equipment
for purposes of setting capital payment
transition rates was explained in the
proposed rule (52 FR 18846). We believe
that the cost report information on this
split is generally reliable for hospitals
that separately reported each category,
and that no better source of direct data
on this distinction has been developed.
There is no evidence that hospitals
grossly or consistently misreported the
categories of capital expenditures
identified on the Medicare cost reports.
While reimbursement of capital costs
was not dependent in any way on this
designation of capital costs, there was
no incentive for hospitals to
misrepresent those costs.

Only for the cases in which hospitals
directly assigned capital costs and did
not separately assign these costs to
moveable or plant/fixed equipment
categories would distortions of the ratio
between the two be reasonably
questioned. However, as we noted in the
proposed rule, a special data collection
effort was undertaken to provide
additional information on directly
assigned capital costs, which
disaggregated them between moveable
equipment and plant/fixed equipment.
This effort, using FY 1984 settled cost
reports, provided a reliable sample for
an analysis to determine whether our
assumptions in making the split, as
presented in the proposed rule, were
supportable, or if an adjustment based
on the special study should be made.
Based on the results of that study, we
find that the ratios developed under the
assumptions in the proposed rule are to
be adjusted by splitting any directly
assigned capital costs reflected in a
hospital's base year cost report between
plant/fixed equipment and moveable
equipment in the following manner-

Urban PRi
( - (pet.

________________________ CO~) erro

Ratio of Ptant/Fixed Eqpvsin Costs oi"
Tots Capital Costs ........... 28.3, 18.2

Ratio of Moveatue Eqmpment Costs to I
TotalCapitalCos........ .......... 71.7 81.8

Thus, we believe we now have an
adequate and supportable basis on
which to proceed with separate rates for
each category.

While we recognize that each
hospital's split of plant/fixed equipment
from moveable equipment will vary
from the proportions reflected in the
capital payment rates, even significantly
at times, the length and blending of the
prospective payment transition period
for the moveable equipment category is
intended to moderate this impact, giving
hospitals adequate time to adjust their
situations Since the hospital-specific
portion of the blend is important in
ensuring that hospitals with widely
divergent capital expenditure patterns
are not adversely affected by the
incorporation of capital payments into
the prospective payment system, this
concern of commenters added
significantly to our decision to modify
the transition rules (length and blend)
for moveable equipment, as explained in
our response to the comments regarding
the length of the transition period below.

We believe that the modification to
the transition period will correct the
problems noted by commenters in
regard to the longer term expenses
encountered with major moveable

equipment. We also believe that
distinguishing between moveable
equipment and plant/fixed equipment
under the refined cost finding guidelines,
and the update of the list of plant/fixed
equipment and moveable equipment, as
discussed in the May 1987 NPRM (52 FR
18851-18855, and 18864), will properly
identify the wide variations among
hospitals in the proportion of debt
between those categories allowing
appropriate payment under the hospital-
specific portion of the capital payment
blend for a longer period, so that no
disadvantage will result to hospitals
highly'capitalized in moveable
equipment.

Comment: Two commenters
questioned whether the proposed
regulations at § 412.07(d) that clarify
cost finding distinctions in classifying
plant/fixed equipment and moveable
equipment, and the list of plant/fixed
equipment and moveable equipment
detailed in Appendix C of the NPRM,
preclude the possibility of using other
classification schemes or hospitals' past
practices that may be appropriate as
well.

Response: We believe that the
approach for classifying plant/fixed
equipment from moveable equipment, as
statedin the May 1987 NPRM, is
appropriate in terms of administrative
efficiency. In addition, the list presented
in Appendix C is based on usual
industry practice and generally applied
accounting procedures, as adapted from
a comparable list of the American
Hospital Association. However, we will
provide a hospital an opportunity to
appeal a classification if the hospital
has had a longstanding past policy or
practice of classifying items that is
different from our approach, and that
policy is not for the purpose of the
hospital affecting its prospective capital
payments. (We note that the use of a
past practice of classifying equipment
would not be appropriate, for example,
if a building was classified as moveable
equipment.) We are revising J 412.67(d).
to implement this provision.

D. Length of Transition Periods

We proposed a ten-year transition
period, heavily weighted toward the
hospital-specific portion in the earlier
transition years, for incorporating
capital payments for plant/fixed
equipment into the prospective payment
system. Similar to ProPAC's
recommendation, we proposed a two-
year transition period for incorporating
capital payments for moveable
equipment into the prospective payment
system.
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Comment: A majority of the
commenters not including ProPAC
expressed opposition to the length of the
transition periods. While the
commeniers were almost evenly divided
as supporting or opposing the 10-year
transition period for plant/fixed
equipment, the vast majority objected to
a two-year transition period for
moveable equipment. In general, a
number of commenters suggested that
the moveable transition period should
be between five and ten years.
However, other commenters proposed
that the transition period for moveable
equipment should be the same as it is
for plant/fixed equipment since it would
take hospitals just as long to adjust to
standardized payments for major
moveable equipment. All those
commenters who addressed the
hospital-specific portion ("rolling base"),
which is heavily weighted in the early
transition year, were in favor of that
approach.

Response: Based on the commenters'
suggestions regarding the inadequacy of
the transition period and the blend for
the movable equipment component of*
the prospective capital payment, and
comments critical of the split between
moveable equipment and plant/fixed
equipment (discussed above), we are
revising the moveable equipment
transition and blend in this final rule. As
shown below, the transition for
moveable equipment is extended to
seven years (a level between the five-
year and ten-year levels suggested by
commenters), and the blend of Federal
rate and hospital-specific amount is
made identical to the blend for plant/
fixed equipment in the first four years of
the transition period.

Cost reporting moveable eq uipment
period beginning
on or after fiscal Federal Hospital-

yer (percent) specif ic
year ((percent)

1988 ...................... 5 95
1989 ...................... 10 90
1990 ...................... 15 85
1991 ...................... 20 80
1992 ...................... 30 70
1993 ...................... 50 50
1994 ................... 75 25
1995 .................. ... 100 0

We believe that this change will
ameliorate the problems cited by
commenters on this matter. However,
we do not believe that longer transitions
for these capital components are
essential to allow hospitals sufficient
time to adjust their operations and
financing to accommodate prospective
Federal capital payment rates.

E. Exceptions Process

We proposed not to establish an
exceptions process because we had
adopted a number of options (such as, a
longer transition period, and a "rolling"
base year in determining the hospital-
specific portion) that we believed
negated. the need for an exceptions
process.

Comment: Nearly a third of the
commenters objected to the lack of an
exception process for hospitals that are
financially disadvantaged by
incorporating capital payments into the
prospective payment system. All of the
major hospital asociations opposed
deferral of including an exceptions
process for hospitals that are adversely
affected by the capital payment
methodology. They believe that the
capital payment system will redistribute
payments for capital items, often in
ways that are not dependent on a
hospital's efficiency, its position in the
capital expenditure cycle and other
critical factors. Many commenters
indicated that even the longer transition
with a blend heavily weighted toward
the hospital-specific component in the
early years would not be adequate to
safeguard a critical shortfall of funds for
some highly leveraged facilities.

Response: We recognize the concerns
expressed over the lack of an exceptions
process for hospitals that find
themselves financially disadvantaged
by the changeover to an average pricing
system for capital expenditures. We are
incorporating an exceptions process in
this final rule, pursuant to authority
granted to the Secretary under section
1886(d)(5)(C)(iii) of the Act, to deal with
this problem. The exceptions process
added here is based on that proposed as
an option in the June 3, 1986 proposed
rule (51 FR 19981), as modified in
response to the comments received on
that option. We had received 62
comments on that option, 18 opposed
and 44 in favor. Of those commenters in
favor, 25 suggested that less stringent or
alternate criteria be used to establish
eligibility for an exception payment
adjustment to the Federal capital rates.

We are relaxing those criteria, as
requested, to require that if the portion
of a hospital's actual allowable inpatient
capital cost not paid through the
hospital-specific portion is 175 percent,
or greater, than its Federal capital
payments (based on the Federal
prospective capital rates), the hospital
will be eligible for an additional capital
payment adjustment. We will pay an
additional capital payment to recognize
70 percent of the difference between the
portions (for plant/fixed equipment or
movable equipment, or both) of the

hospital's actual, allowable capital cost
not paid through the hospital-specific
portions, and 175 percent of its Federal
capital payments (based on the Federal
prospective capital rates). A pool of
funds is established for this additional
payment process by reducing the
average standardized capital payment
rates by five percent of total Federal
capital payments, based upon the
comparable provision of the statute at
section 1886(d)(2)(E) of the Act relating
to outlier payments and the general
intent of Congress and the Secretary to
maintain payment equity in new
prospective payment system program
initiatives. We estimate that
approximately 13 percent of prospective
payment hospitals, nationally, will be
eligible for this additional adjustment to
their prospective capital payment. The
175 percent threshold level and the 70
percent payment factor are similar to
the factors considered by Congress in
1986 during its deliberations on a capital
exceptions policy. Each year we will
evaluate the appropriateness of the
threshold level. Unless we propose to do
otherwise, the five percent additional
payment pool and the 70 percent
payment factor will be unchanged
during the transition period.

F Outlier Policy

We proposed that payment for captial
day outliers be determined based on the
same provisions in effect for noncapital
day outliers. We proposed that payment
for cost outliers be determined based on
total inpatient operating costs including
capital.

Comment: In response to both the
June 1986 NPRM (51 FR 20028) and the
May 1987 NPRM (52 FR 18850), many
commenters objected to the policy
proposed for making additional
payments for day and cost outlier cases
in accordance with current prospective
payment system statutory and
regulatory guidelines. Commenters cited
the following objections to the capital
payment outlier proposal:

9 The capital payment pool should
not be reduced by five percent to
provide for capital outlier payment.

* A marginal cost factor rate of 60
percent should not be used; rather, it
should be 80 percent as proposed for
other inpatient operating rate outliers or
100 percent as hospitals now receive
under cost reimbursement rules.

9 The criteria and payment levels for
capital outliers should be separated
from those for operating rate outliers
under the prospective payment system.

* Outlier payments should not be
made for capital items and services at
all because those are, by definition,
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fixed costs, whereas operating costs are
marginal and variable and should be
considered for marginal adjustment
(outlier) payments in addition to a basic
rate.

Response: There is no alternative, in
our view, to the creation of a
prospective capital payment outlier pool
if such payments are to be made for
capital items and services for cases
meeting the day or cost outlier
definitions contained in the prospective
payment system statute. In that case, the
provisions of section 1886(d)(2)(E) of the
Act are clear in regard to creating a
reserve of funds from the payment pool.
As noted previously in these comments
and responses, with the elimination of
any statutory distinction between
capital costs and other operating costs,
effective with incorporation of the
former in the prospective payment
system per section 1886(a)(4) of the Act,
the requirements for calculation and
payment under section 1886(d) of the
Act appear to be controlling. For this
same reason, capital costs should be
treated similarly with other inpatient
operating costs, not as separate costs for
outlier purposes.

We do agree that any increased
marginal cost factor applied to other
inpatient operating outlier payment
situations would be applicable to capital
outlier payment cases. However, since
our intent is to replace capital payments
under cost reimbursement rules with
payment under the prospective payment
system, full allowable cost
reimbursement would be inappropriate.

The outlier methodology adopted in
this final rule is generally the same as
the methodology we published in the
June 1986 NPRM. However, because
section 206 of the Urgent Supplemental
Appropriations Act for FY 1986 (Pub. L.
99-349) precluded the incorporation of
capital payments into the prospective
payment system for an additional year,
we did not issue a final rule to do so at
that time. However, we have considered
the outlier comments on both the June
1986 and May 1987 NPRMs in the
development of this final rule.

We are adopting, in general, the same
methodology on payment of outliers as
we had proposed in both NPRMs. That
methodology combines the inpatient
hospital operating and capital payment
for outliers. The only methodological
changes are necessitated by the features
of the prospective capital payment
system that are different from the June
1986 NPRM (such as, the construction
cost index, separate plant/fixed and
moveable payment rates, and different
transition periods). These different
features were stated in the May 1987
NPRM.

The methodology for computing
outlier payments makes use of the labor-
related, nonlabor related, and capital -
portions from the hospital market
basket. These portions are derived from
the same basic market basket data used
in computing the prospective payment
system update factor for FY 1987, as set
forth in a September 3, 1986 final rule to
update the prospective payment system
(51 FR 31454), except that, for outlier
purposes, the market basket includes a
capital component that was described in
the capital outlier methodology of the
June 3, 1986 NPRM (51 FR 20028).

G. Interest Allocation

We proposed to allocate interest
between plant/fixed equipment capital
assets and moveable equipment assets
by properly classifying capital interest
expenses between plant/fixed
equipment and moveable equipment.

Comment: Several commenters
objected to any fixed formula approach
to allocating interest expenses between
moveable equipment and plant/fixed
equipment. The comments generally
indicated that Medicare cost report data
were not precise enough to make an
appropriate allocation of interest in all
financing situations but that other
allocation methods (such as historic
book value or the first in/first assigned
method) would significantly distort
actual interest cost distribution to the
degree that would seriously
disadvantage hospitals financially. Two
commenters suggested interest should
be allocated to plant/fixed equipment
first.

Response: With the changes we are
making to the transition and blend for
the moveable equipment component of
prospective capital payments, we do not
believe that any mechanism, other than
Medicare's principles of reimbursement
currently in effect, along with
refinements noted in this document, and
to cost reports to identify more precisely
the cost of moveable equipment from
plant/fixed equipment, will be needed to
make appropriate capital payments for
each category during the seven and ten-
year transition periods for each
component, respectively. Total
payments for capital items and services
of hospitals will not be affected by the
split in the first four years of the
transition period.

H. Puerto Rico

We proposed to establish separate
adjusted average capital payment rates
for urban and rural hospitals in Puerto
Rico using FY 1984 Puerto Rico hospital
data and, in general, the same
methodology as that used for the fifty
States and the District of Columbia.

Comment: One commenter noted that
because the standardized Puerto Rico
specific capital payment rate was very
low, further audit of Puerto Rico
hospitals' capital costs should be
undertaken.

Response: We agree with the
commenter. We have directly obtained,
examined and extracted capital cost
information from Puerto Rico hospitals'
final, audited cost reports, and reviewed
our rate calculation procedures. Those
actions ensure that the revised
standardized capital payment rates for
Puerto Rico are accurate based on the
data submitted by the hospitals and for
which they have been reimbursed. In
addition, since the blend for plant/fixed
equipment and moveable equipment is
the same for the first four years of the
transition period, the specific capital
payments for Puerto Rico hospitals is
independent of the split between plant/
fixed equipment and moveable
equipment capital rates during this time
period.

I. Capital Expenditure Agreements

We proposed, based on our
interpretation of section 1886(g)(3) of the
Act, not to impose the requirements
under section 1886(g)(1) of the Act which
provide that if legislation concerning
payments for inpatient hospital capital
costs is not enacted before October 1,
1987, no payment may be made for
capital costs of capital expenditures for
inpatient hospital services in a State or
jurisdiction if such expenditures are
obligated after September 30, 1987,
unless the State or jurisdiction has an
agreement with the Secretary under
section 1122(b) of the Act and under
such agreement the State recommended
approval of the capital expenditure.

Comment: Several commenters
supported our finding that mandatory
section 1122 agreements and review
approval under section 1886(g)(1) of the
Act were nullified by legislation that
added section 1886(g)(3) of the Act.
However, two commenters stated that
further congressional confirmation
would be appropriate.

Response: We believe that unless
there is a further statutory change to the
pertinent sections of the law, our
understanding of section 1886(g)(3) of
the Act is a reasonable and appropriate
interpretation.

I. Other

Comment: One commenter suggested
that the recapture of depreciation rules
at § 413.134 should be rescinded if the
proposed rules are implemented due to
reimbursement penalties against both
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the seller and purchaser in such
circumstances.

Response: The rules we are
implementing to incorporate capital
payments will not contravene those cost
reimbursement rules applicable in
determining the hospital-specific portion
of prospective capital payments. Thus,
purchasers in charge of hospital
ownership situations will receive the
same level of payment as the sellers
were entitled to, subject to the capital
payment transition blend and allowable
cost determination rules.

While we agree that § 413.134 requires
adjustments to the selling provider's
allowable costs to recognize gains and
losses on disposals of assets, we would
not preclude payment of depreciation to
the acquiring provider. In fact, in the
proposed rule, we noted that assets may
be revalued consistently with section
1861(v)(1) of the Act, and that revalued
amount is used in determining the
hospital specific portion of capital costs
(52 FR 18853). Therefore, we do not
agree with the commenter that double
penalties would occur.

Comment: Several comments were
received regarding the inappropriate use
of DRG weights in calculating any
prospective capital payment amounts.
Commenters allege that because
different hospital departments tend to
be involved with particular mixes of
cases, many departments involved with
treatment and care of patients are high
capital item and service areas, but low
on square foot area, and have a skewed
impact on payments using operating
cost-based weights and indices. This
results from the fact that the weights
and case-mix index are used in
calculations for moveable equipment
capital payment rates and plant/fixed
equipment rates separately under the
proposed rule. Thus, if a hospital is
highly capitalized on major moveable
equipment in ancillary departments and
tends to treat patients in that setting, but
the rates reflect a much lower moveable
to plant/fixed equipment split ratio, the
hospital would be disadvantaged. Other
commenters note that on specific DRG
weights, there is an irreconcilable loss
in the average weights being used to pay
on a case-by-case basis. The most
blatant example is lithotripter treatment
cases in which that DRG weight is half
that of invasive techniques that require
very limited capital intensive resources.
Thus, hospitals would not recover
appropriate costs for such cases until
weighting averages change, which could
be years away. Further, there is no
indication our rules would ensure such
technological changes will be made at
all or in any reasonable timeframe to

assure adequate capital payment for
hospitals that specialize in such
activities.

Response: We refer the reader to the
comment and response discussed above
in section II.B.2. of the preamble
concerning standardization. As we
indicated above, use of total charges to
recalibrate relative weights for intensity
of resource use, including capital items
and services increased by technology or
other changes, will adjust the case-by-
case payment levels.

Comment: Several commenters
suggested that the mechanism for
making blended capital payments during
the transition period be specified in the
final rule. Some suggested a standard
schedule of, or regular bi-weekly
payments to be settled at the end of the
cost reporting year (that is, a periodic
interim payment type approach).

Response: Under § 413.64(k)(3),
hospitals have been paid special interim
payments for capital costs. With the
incorporation of capital costs into the
prospective payment system, the
hospital-specific portion of capital
payments will continue to be paid on a
special interim payment basis, as
described in § 413.64(k)(3). Payment of
the Federal portion of capital payments
depends on whether the hospital is
entitled to periodic interim payments.
(Under section 1815[e) of the Act, as
added by section 9311(a) of Pub. L. 99-
509. with certain exceptions, payment
for inpatient hospital services of
hospitals subject to the prospective
payment system is no longer made on a
periodic interim basis, but rather on the
basis of bills actually submitted.) If a
hospital meets the exceptions criteria
under section 1815(e) of the Act, the
hospital may receive periodic interim
payments for the Federal portion of its
capital payments. Otherwise, the
hospital will be paid on the basis of bills
actually submitted for the Federal
portion of its capital payments, in the
same manner as payment is made for
other inpatient operating costs.

Comment: Several commenters stated
their agreement with our proposal not to
adjust standardized capital payment
rates for the offset to interest expenses
on funded depreciation. However, one
commenter suggested that the capital
rates should reflect an amount for return
on equity capital.

Response: As we pointed out in the
June 3, 1986 proposed rule (51 FR 19978),
payments for a return on equity capital
must be treated in accordance with
section 1886(g)(2) of the Act, as
amended by section 9107 of Pub. L. 99-
272, and are being phased-out separately
over a three-year period. We refer the

reader to a June 4, 1987 final rule (52 FR
21216).

Comment: One commenter requested
that the final regulations clearly state
which capital payment policy would
apply to sole community hospitals for
cost reporting periods beginning on and
after October 1, 1990.

Response: In light of the statutory
prohibition excluding sole community
hospitals from inclusion in prospective
capital payment rulemaking at this time,
we expect to announce rules for sole
community hospitals at an appropriate
time prior to the expiration of that
exemption.

III. Summary of Final Rule

Under this final rule, hospitals subject
to the prospective payment system,
other than SCHs, will begin receiving
capital payments on a prospective
payment basis effective with cost
reporting periods beginning on or after
October 1, 1987, based on a combination
of a Federal capital rate and a hospital-
specific portion during ten-year and
seven-year transition periods for plant/
fixed equipment and moveable
equipment, respectively. This will
continue until capital payments are fully
integrated into the prospective payment
system with cost reporting periods
beginning on or after October'1, 1997.
Following is a summary of the
methodology we have used in
establishing the capital prospective
payment rates and of other decisions
affecting those payment rates.

A. Determination of Federal Capital
Payment Rates

Step 1-Split of Plant and Fixed
Equipment From Moveable Equipment

Inpatient capital cost data from FY
1984 Medicare cost reports (latest
available audited data) were used in the
determination of the Federal capital
payment rates. In determining the split
of plant and fixed equipment from
moveable equipment, ratios of plant and
fixed equipment costs to the total
capital costs, and of moveable
equipment costs to the total of capital
costs, were developed for each hospital.
Capital costs for departments as shown
on the Medicare cost report, such as
nursery, other reimbursable cost centers
(for example, home dialysis), and
nonreimbursable cost centers were
excluded from these totals because
these costs do not represent inpatient
capital costs for Medicare payment.
Since a split of plant/fixed equipment
and moveable equipment could not be
determined for directly assigned capital
costs at the time the NPRM was
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published, directly assigned capital
costs were treated as moveable
equipment costs only for those hospitals
that did not separately report capital
costs in the moveable equipment cost
center.

For those cases in which capital costs
were reported in both the moveable
equipment cost center and the directly
assigned cost center, the directly
assigned costs were not used in the ratio
calculations. That is, we assumed that
the split of plant and fixed equipment
from moveable equipment in the directly
assigned cost category is consistent with
the split in the plant and fixed
equipment from moveable equipment
cost centers.

Inpatient capital costs apportioned to
the Medicare program were split
between plant/fixed equipment and
moveable equipment, using the ratios as
determined above for each hospital.

Through additional audit efforts, we
collected further information on directly
assigned capital costs from a sample of
hospitals for their FY 1984 cost reports
to disaggregate these costs between
plant/fixed equipment and moveable
equipment, more precisely.

The study results show that the
majority of the costs classified to the
directly assigned category in the
Medicare cost report were for moveable
equipment costs. Based on those results,
we are adjusting the plant/fixed
equipment and moveable equipment
ratios determined for each hospital by
apportioning directly assigned capital
costs in the following manner:

[In percent]

Urban Rural

Ratio of plant/fixed equipment costs to
total capital costs ........................................ 28.3 18.2

Ratio of moveable equipment costs to
total capital costs ........................................ 71.7 81.8

Step 2-Adjustments and

Standardizations

General

The Federal capital payment rates
calculated separately for plant/fixed
equipment and for moveable equipment
from Federal FY 1984 cost reporting data
are adjusted, updated, standardized and
computed as separate national averages
for urban and rural hospitals, in the 50
States and the District of Columbia. (For
background, refer to the NPRM
published on May 19, 1987 (52 FR
18846).)

Puerto Rico

We developed a separate adjusted
average payment rate for urban and

rural hospitals in Puerto Rico using FY
1984 Puerto Rico hospital data and, in
general, using the same methodology as
that used for the 50 States and the
District of Columbia.

Standardization

We standardized the Medicare capital
plant/fixed equipment and moveable
equipment costs of each hospital to
eliminate cost variations due to
differences in case mix complexity,
indirect medical education, and
disproportionate share payments (and,
for the moveable capital costs of
hospitals in Alaska and Hawaii, a cost-
of-living adjustment, and for plant/fixed
capital costs, a construction cost index
adjustment).

We are required to compute urban
and rural averages as provided by
sections 1886 (d)(2)(D) and (d)(3)(D) of
the Act.

Local Cost Variations

In recognition of the variations in
construction cost among areas, a
construction cost index (presented in
Appendix B of this document) will be
applied in making payments for plant/
fixed equipment. This construction cost
index applies only to the Federal
payment portion for plant/fixed
equipment since such variations are
already recognized on an individual
hospital basis in determining the
hospital-specific portion using a "rolling
base." The construction cost index will
be applied to standardize the plant/
fixed equipment cost data in the same
manner that cost data are standardized
for case mix, indirect medical education
and disproportionate share. (For a
detailed description of the methodology
used to compute the construction index,
see the May 1987 NPRM (52 FR 18846).)

Step 3-Updating

The results from step 2 (the
standardized average fixed and
moveable costs per case for each
hospital) are updated through FY 1987
using the estimated rate of increase in
actual inpatient hospital capital costs.

The following update factor
percentages were used to establish the
capital rates set forth in Appendix A of
this document:

Updatefactor
Fiscal year percent.

ages

1985 ............................................................................... . 17.29
1986 .............................................................................. . 10.86
198 7 ................................................................................ 7.06
1988 ................................................................................ 6 .8 3
1989 ................................................................................ 5.86

In light of the requirement that
aggregate payments for inpatient capital
costs under a prospective payment
system approximate aggregate payments
for inpatient capital costs under cost
reimbursement subject to the reductions
under section 1886(g)(3) of the Act, we
updated hospitals FY 1984 costs per
case through FY 1987 by the estimated
actual increase in capital costs per case,
as shown above, for purposes of
establishing the rates. We will also
update costs for FY 1988 and FY 1989, as
shown above, for purposes of estimating
the payments that would be made,
subject to the reductions under section
1886(g)(3) of the Act, under reasonable,
cost principles, as described in further
detail in the May 1987 NPRM (52 FR
18849). (The latter estimate will form the
basis of the budget neutrality
adjustment to the rates.)

For FY 1990 onward, the same update
factor methodology will apply to the
capital rates as to all other inpatient
hospital operating rates.

This methodology will account for-
* Increases in the hospital market

basket;
* Plant/fixed equipment separately

from moveable equipment;
" Cost-effective technologies;
* Improved practice patterns;
" Pricing of depreciable assets;
" Consideration of interest expense;

and
9 Productivity.

Step 4-Separate Averages
The amounts resulting from step 3 are

then used to compute average
standardized rates for plant/fixed
equipment and moveable equipment, for
all urban hospitals and for all rural
hospitals in the United States and the
District of Columbia, and for urban and
rural hospitals in Puerto Rico. The
national urban and rural averages are
discharge-weighted in the same manner
as the prospective payment rates for
other inpatient hospital operating costs
that will bein effect with discharges
occurring on or after October 1, 1987.

Step 5-Reducing for Outliers

In accordance with section
1886(d)(5)(A) of the Act, we are
amending the current outlier policy (in
42 CFR Part 412, Subpart F) by adding
capital to the pool set aside for outliers.
The average standardized rates for
plant/fixed equipment and moveable
equipment resulting from step 4 are
reduced by the proportion (estimated by
HCFA) of the amount of payments that,
based on the total amount of the Federal
capital payments for urban hospitals
and the total amount of the Federal
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capital payments for rural hospitals, are
additional Pavments for outlier cases.

We are providing that payment for
capital day outliers (extended length-of-
stay cases) will be determined based on
the same provisions in effect for
noncapital day outliers (§ 412.82). We
are providing that payment for capital
cost outliers (extraordinarily high-cost
cases) will be determined based on both
total inpatient operating costs for each
case including capital. We are amending
§ 412.84 to provide that payment for high
capital cost cases may occur only when
the inpatient operating costs including
capital exceed the cost outlier threshold.

The day outlier and cost outlier
criteria are revised as follows (note that
criteria are the same for capital outliers
and noncapital (that is, other inpatient
operating cost) outliers]:

9 For FY 1988, we are setting the day
outlier threshold at the lesser of 18 days
or two standard deviations, and the cost
outlier threshold at the greater of two
times the Federal rate for the DRG, or
$14,000.

* We are revising the national ratio of
cost to charges used to compute a
hospital's cost outlier payments from .66
to .71 to reflect the inclusion of capital
costs.

We note that the outlier methodology
reflected in this final rule is based on
the outlier methodology for other
inpatient operating costs as described in
the final rule on changes to the inpatient
hospital prospective payment system,
which is published elsewhere in this
issue of the Federal Register.

With the inclusion of capital in the
outlier computation, we are providing
two examples to illustrate the
computation of day outliers and cost
outliers. The two examples are
applicable to hospitals with cost
reporting periods that occur on the same
basis as the Federal fiscal year (that is,
October 1, 1987) and, therefore, will
begin receiving payment for capital
under the prospective payment system
beginning October 1, 1987.

For hospitals with cost reporting
periods that occur after October 1, 1987,
capital costs continue to be paid on a
pass-through basis as of October 1, 1987
through the end of the hospital's cost
reporting period that began in FY 1987.
For those hospitals, outlier payments

will continue to be paid for other
inpatient operating costs as described in
the examples in the September 3, 1986
final rule (51 FR 31523].

The following is an example of how
additional payment would be
determined for a day outlier (which does
not qualify as a cost outlier) in FY 1988.

Hospital X is a small central city
teaching hospital located in the San
Francisco MSA. Hospital X is entitled to
an indirect medical education
adjustment of 7.871 percent as well as a
disproportionate share adjustment of
five percent. Mrs. Smith is admitted to
hospital X on October 3, 1987 and is
discharged October 31, 1987. Mrs.
Smith's stay is classified in DRG 31.
Because Mrs. Smith's 28 day stay
exceeds the 22 day length-of-stay outlier
threshold for DRG 31, hospital X is
eligible for payment for six outlier days
in addition to the otherwise applicable
prospective payment. The amount of
Hospital X's outlier payment (excluding
the usual Federal payment that applies
to both outliers and non-outlier cases) is
calculated as follows:

Step 1: Computation of Federal Rate
(excludes capital, indirect medical
education (IME), and disproportionate
share hospital (DSH) payments)

National Urban Standardized Amounts:
Labor-related ........................................... $2.337.09
Nonlabor-related ......................................... 828.12
San Francisco W age Index ....................... 1.4946
DRG 31 Relative Weight ................ 6550
.6550 x (2337.09 X 1.4946 + 828.12) =

$2830.34

Step 2: Computation of Federal Capital
Payments

A. Plant/fixed Equipment:
Federal Rate ............................................... $180.03
San Francisco Construction Cost

In dex ......................................................... 1.043
DRG 31 Relative Weight ................ 6550
Federal Portion of Plant/Fixed

Equipment Capital Rate ...................... 5%
.6550 X (180.03 X 1.043) X .05 = $6.15

B. Movable Equipment:
Federal Rate ............................................... $122.39
DRG 31 Relative W eight .............................. 6550
Federal Portion of Movable Equipment

Capital Rate .......................................... 5%
.6550 X (122.39) X .05 = $4.01

C. Capital Outlier Payment Amount:
6.15 + 4.01=$10.16

Step 3. Payment Amount, Including
Capital

DRG 31: 2830.34 + 10.16=$2840.50

Step 4. Computation of Day Outlier
Payments

DRG 31:
Geometric Length of Stay ...................... 4.2 days
Outlier Threshold ..................................... 22 days
Outlier Days...28 days length of stay minus 22

day threshold=6 days
M arginal Cost Factor ...................................... .60
Outlier Payment (excluding IME & DSH

adjustment)=# of outlier days x (Total
Federal Payment + Geometric length of
stay for DRG) x Marginal cost factor

6 X (2840.50 - 4.2) X .60=$2437.71

Step 5: Computation of IME and DSH
adjustment for Day Outliers

IME Adjustment Factor ............................. 07871
DS1H Adjustment Factor .................................. 05
O utlier Paym ent ....................................... $2437.71

IME Outlier Adjustment:
2437.71 X .07871=$191.87

DSH Outlier Adjustment:
2437.71 X .05=$121.89

Step 6. Total Day Outlier Payments

R egular .......................................................................... 2437.71
IM E ........................................................................ 191.87
D S H ............................................................................... 1 21 .8 9

T o ta l...................................................................... 2 75 1.4 7

The following is an example of how
the additional payment would be
determined for a high cost outlier in FY
1988. Same facts as in the day outlier
example with the exception that Mrs.
Smith's length of stay was 16 days and
she incurred total billed charges of
$100,000.

Step 1: Computation of Hospital X's
Standardized Costs (Includes Capital 2)
Billed Charges-$100,000
National Ratio of Cost to Charges 2-. 71
IME Adjustment Factor-.07871
DSH Adjustment Factor-.05

I This factor reflects the inclusion of capital costs
and the exclusion of interest income on funded
depreciation as described in the June 3, 1986 NPRM
(51 FR 20029).

Standardized $100,000
cost 1+(.07871+.05)

IFederal Register / Vol. 52,
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Step 2: Determination of Cost Outlier
Thresholds

Computation 1-Based on Federal Rate)
DRG 31 Federal rate excluding

capital .................. $2830.34
DRG 31 Federal capital payment rate...DRG

31
Relative w eight ............................................ .6550
Plant/fixed Equipment Federal Rate.....$180.03
Construction Cost Index (San

Francisco) ................................................ 1.043
Moveable Equipment Federal Rate ....... $122.39
Federal Capital Rate=(180.03 X 1.043 +

122.39) X .6550=$203.16
Federal Rate including capital for threshold

computation-$2830.34 +
203.16 = $3033.50

Federal Rate, doubled=2 X
$3033.50=$6067.00

Computation 2-Based on Adjusted Standard
Cost Outlier Threshold

Standard Cost Outlier Threshold-$16,000
Labor-related share 3-68.632%
San Francisco MSA wage index-1.4946
Nonlabor-related share, excluding capital 3-'23.628%

Nonlabor-related share; capital only 3-
Plant/Fixed Equipment Share-5.761%
Moveable Equipment Share-1.979%

Construction Cost Index (San Francisco)-
1.043

Adjusted Cost Outlier Threshold including
capital = (16,000 x .68632 X 1.4946) +
(16,000 X .23628) + (16,000 >( .05761 X
1.043) + (16,000 x .01979) = $21,470.90

Computation I result ............................. $6,067.00
Computation 2 result ........................... $21,470.90
Applicable cost outlier threshold... L$21,470.90

Step 3: Calculation of Cost Outlier
Payment

Outlier Cost-$62,903.67 - 21,470.90
$41,432.77

Capital portion of outlier cost
-Plant/Fixed Equipment:

$41,432.77 X .05761 = $2386.94 Federal
portion of Plant/Fixed Equipment Rate:
5%

Federal Plant/Fixed Equipment Portion of
Outlier Cost $2,386.94 X .05 = $119.34

-Moveable Equipment:

$41,432.77 X .01979 = $819.95 Federal Portion
of Moveable Equipment Rate: 5%

Federal Movable Equipemnt Portion of
Outlier

Cost: $819.95 X .05 = $41.00
Outlier Cost Excluding Capital

$41,432.77 - (2386.94+819.95)
$38,225.88

M arginal Cost factor ....................................... .60
Outlier payment-capital and noncapital

portions
($119.34 + 41.00 + 38,225.88) x .60 =

$23,031.73

These market basket weights reflect updated
1986 market basket components, including capital,
which are based on 1982 cost data as described in
the lune 3, 1986 proposed rule [51 FR 19985-19988).

Step 4: Cost outlier payment for indirect
medical education costs

Percent add-on for indirect medical
education-7.871%

Indirect medical education cost outlier
payment-$23,031.73 X .07871 =
$1,812.82

Step 5: Cost outlier payment adjustment
for disproportionate share hospital
(DSH)

DSH percentage add:on ............................. 5%
DSH outlier payment

$23,031.73 X .05 = $1,151.59

Step 6: Total cost outlier payments

Regular ............................................... $23,031.73
Indirect Medical Education ........... 1,812.82
Disproportionate Share ................... 1,151.69

T otal ............................................ 25,996.24

Step 6-Reducing for additional
payments for financially disadvantaged
hospitals

Under section 1886(d)(5)(C}(iii) of the
Act, we are reducing the average
standardized rates for plant/fixed
equipment and moveable equipment
resulting from step 4 to obtain a five
percent pool of funds. This reduction
represents the amount necessary to
generate two pools of funds to be paid
to urban hospitals and rural hospitals
that meet the criterion indicating that
they are financially disadvantaged
under the prospective capital payment
system.

We are adding § 412.68 stating that
the eligibility criterion is based on
whether a hospital's actual, allowable
inpatient capital costs not paid through
the hospital-specific portion are 175
percent or more than the hospital's total
Federal capital payments received
based on the Federal prospective capital
rates. The amount of the additional
capital payment for a hospital meeting
the eligibility criterion will be equal to
70 percent of the difference between 175
percent of the hospital's Federal capital
payments received based on the Federal
prospective capital rates during the
transition period and its actual
allowable inpatient cost not paid
through the hospital-specific portion. We
will announce prior to October 1 of each
year of the transition period any
changes to the threshold level, if needed,
to maintain the five percent pool.

Step 7-Budget neutrality

Section 1886(g)(3](C)(ii} of the Act
requires that, effective With cost
reporting periods beginning during FY
1988, Medicare capital payments under

the prospective payment system shall
approximate the amount that Would
have been made (taking into account the
seven percent reduction in capital
payments in FY 1988 under section
1886(g}(3)(A)(ii) of the Act) without such
inclusion into the prospective payment
system (that is, be budget neutral). Since
we assumed that the seven percent
reduction to capital payments applied
with or without the incorporation of
capital into the prospective payment
system, we did not reduce the amounts
resulting from steps 5 and 6 by seven
percent. In like manner, since sole
community hospitals are excluded from
a capital prospective payment system
(section 1886(g)(3)(C}(i) of the Act)
through cost reporting periods beginning
before October 1, 1990, we did not
adjust the amounts resulting from steps
5 and 6 for their costs.

We are adjusting the amounts
resulting from steps 5 and 6 (by a budget
neutrality adjustment factor of 1.0357) so
that capital payments during FY 1988
under the capital prospective payment
system equal the capital payments that
would have been paid for the same time
period in the absence of this system
(that is, under the reasonable cost
reimbursement system). Taking into
consideration the different blends of the
hospital-specific and Federal portions
applied to plant/fixed equipment and
moveable equipment in FY 1988, the
budget neutrality equation is as follows:
.95 HSP Fixed + .05 Fed Fixed + .95 HSP

Mov + .05 Fed Mov = CRC Fixed +
CRC Mov

where-
* HSP Fixed and HSP Mov represent

the total hospital-specific payments
made for plant/fixed equipment and
moveable equipment during FY 1988
under the capital prospective payment
system;

* Fed Fixed and Fed Mov are the total
Federal payments for plant/fixed
equipment and moveable equipment
during FY 1988 under the capital
prospective payment system; and

e CRC Fixed and CRC Mov are the
capital costs for plant/fixed equipment
and moveable equipment that would
have been paid under the-reasonable
cost reimbursement system.

Since the hospital-specific capital
payments are based on actual costs in
FY 1988, the budget neutrality equation
can be modified as follows:
.05 Fed Fixed + .05 Fed Mov = .05 HSP

Fixed + .05 HSP Mov
The terms on both sides of the
equation were estimated for each
hospital applying the payment rules
described elsewhere in this final rule.
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For each hospital, the hospital-specific
payments were adjusted to the midpoint
of the hospital's FY 1988 fiscal year. The
Federal payments were estimated using
rates adjusted to the midpoint of FY
1987. In both cases, these adjustments
were based on estimates of the actual
rate of increase in capital costs per
admission derived from AHA data. As a
result of the one year difference
between the updating of the hospital-
specific and Federal variables, the
adjustment factor defined below
accounts both for capital cost
differences between 1987 and 1988 and
for the budget neutrality requirement.

Federal payments were computed
using case-mix indexes for FY 1986.
Since all estimates were made on a per
discharge basis, the number of
discharges has no effect on the value of
the adjustment factor.

To calculate the required adjustment
to the Federal rates, we substituted the
adjusted Federal payments for the
Federal terms in the equation above. Let
the adjustment factor applied to the
Federal rates be k. Then the adjusted
Federal payments are k*Fed fixed and
k*Fed Mov. Solving the resulting
equation for k yields the following:
k=(.05 HSP Fixed + .05 HSP Mov) / (.05 Fed

Fixed + .05 Fed Mov)

B. Determination of the Hospital-
Specific Portion of the Capital Payment

The hospital-specific portion of the
capital payment during the transition
period will be made by determining
Medicare's share of the actual allowable
capital costs of hospital plant/fixed
equipment and of moveable equipment
apportioned to inpatient areas for each
transition year as determined under
Medicare's principles of reimbursement
that implement section 1861(v) of the
Act and Subpart G of 42 CFR Part 413.
We then determine the hospital-specific
amount by reducing those costs by the
percentage factors (seven and ten
percent) mandated for FYs 1988 and
1989, respectively, and the appropriate
blend percentages.

Step 1-Allocation of equipment

The amount of Medicare allowable
capital costs of plant/fixed equipment
and of moveable equipment, separately
apportioned to inpatient hospital
services, will be determined pursuant to
§ § 412.113(a) and 413.130. Due to the
importance of splitting fixed/plant from
moveable equipment, we are providing a
detailed list for classifying the current
and future items of hospital capital in
Appendix C. The HCFA list is an
adaptation of the list of the American
Hospital Association (ALIA) 1987

Edition and is an extensive, but not
exhaustive list of items of plant/fixed
equipment, and of moveable equipment.
(We noted in the May 1987 NPRM that
we have added extracorporeal
shockwave lithotripters and magnetic
resonance imaging equipment to the
AHA list of equipment under the
moveable equipment category.) We will
update the list periodically as necessary
through notices published in the Federal
Register. We also note that the
definitions contained in the Provider
Reimbursement Manual (HCFA Pub. 15-
1, Chapters 1 and 2) will be used to
classify equipment not specified on the
list. We will also allow a hospital that
has been classifying items differently
than the classifications under the list in
Appendix C of this final rule, or as
defined in § 412.67(d), to continue its
current classification practice if the
present classification was in effect prior
to its cost reporting period beginning on
or after October 1, 1987, and the hospital
demonstrates to the fiscal intermediary
that the classification of equipment in
question is based on longstanding past
practices and is not for the purpose of
affecting prospective capital payments.

Step 2-Apportionment

The Medicare allowable capital costs
of plant/fixed equipment and of
moveable equipment, apportioned to
inpatient hospital services, are reduced
by the appropriate percentage factor
pursuant to section 1886(g)[3) of the Act,
as added by section 9303 of Pub. L. 99-
509. The capital costs thus reduced by
seven percent and ten percent in FYs
1988 and 1989, respectively, are then
multiplied by the appropriate hospital-
specific blend percentage applicable to
the pertinent transition cost reporting
period.

C. Additional Payments

We are directed by section 1886(d)(5)
of the Act to provide additional
payments for outliers (section
1886(d)(5)(A)), indirect medical
education (section 1886(d)(5)(B)), and
disproportionate share adjustments
(section 1886(d)(5)(C)) for hospitals that
are'under the prospective payment
system. As a result, we are required to
add to the current inpatient operating
payment the portion of the Federal
Capital payment for those additional
payments that we are including in the
prospective payment rate. In addition,
pursuant to the Secretary's discretionary
exceptions and adjustments authority
under section 1886(d)(5)(C)(iii) of the
Act, we will be providing additional
payments to hospitals that are
financially disadvantaged by the

changeover to the prospective capital
payment system.

1. Payments for Outliers

The pool of funds for day and cost
outlier payments is increased by
reducing the average standardization
Federal capital payment rates by the
same factors used to reduce inpatient
operating prospective payment rates. In
determining the amount of a day outlier
payment, we are using the same
methodology currently used for inpatient
operating costs. That is, the Federal
capital and inpatient operating
standardized amounts, adjusted to
reflect the construction cost index and
the wage index (as appropriate), and
also to reflect the appropriate blends,
are multiplied by the applicable DRG
weighting factor. The resulting adjusted
standardized amounts for capital and
other inpatient operating are added
together, and the result divided by the
geometric average length-of-stay figure
for the DRG. This amount is then
multiplied by the marginal cost factor,
and the resulting amount will be paid to
the hospital for each day of care beyond
the day outlier threshold. We refer the
reader to section III.A. step 5 of the
preamble for a further discussion and
examples of the outlier provisions.

In determining the amount for a cost
outlier payment, we are using the same
methodology currently used for other
inpatient operating costs. Since we are
including capital costs, as part of total
inpatient operating costs, we will make
any appropriate changes to the cost
outlier thresholds to reflect additional
capital costs. The plant/fixed capital
portion of the thresholds will be
adjusted by the construction cost index
in the same manner as the other
inpatient operating portion is adjusted
by the hospital wage index. In addition,
the national cost-to-charge ratio used in
determining cost outlier payments will
be increased to reflect capital costs.

We reiterate that capital outlier
payments will not be paid until a
hospital is subject to prospective
payments for capital, that is, effective
for discharges in cost reporting periods
beginning on or after October 1, 1987.
For example, if a hospital's cost
reporting period in FY 1988 begins
January 1, 1988, capital outlier payments
would be made, if applicable, for
discharges occurring on or after January
1, 1988. Therefore, adjustments to outlier
payments for capital would not be
available to that hospital until January 1,
1988. In addition, changes to both cost
and day outliers criteria and capital
outlier payments would apply on a
Federal fiscal year basis in order to
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maintain consistency with the outlier
policy for other inpatient operating costs
under the prospective payment system.
This means that changes in outlier
criteria and payments announced next
year to be effective for Federal FY 1989
will apply to the January 1, 1988 hospital
as of October 1, 1988.

In summary, we are making
appropriate changes to §§ 412.82 and
412.84 to incorporate capital into the
outlier criteria and payments.

2. Payments for Indirect Medical
Education

We adjusted the average standardized
amounts to account for indirect medical
education payments. Hospitals that are
eligible for indirect medical education
payments under § 412.118 will receive
an additional payment to their capital
payments for indirect medical education
costs to be calculated in the same

manner as other inpatient operating
indirect medical education payments are
determined.

3. Payments for Hospitals that Serve a
Disproportionate Share of Low-Income
Patients

We adjusted the average standardized
amounts to account for the costs of
hospitals that serve a disproportionate
share of low-income patients. Hospitals
that meet the disproportionate share
criteria under § 412.106 will receive an
additional payment to their capital
payments for disproportionate share
costs to be calculated in the same
manner as other inpatient operating
disproportionate share payments are
determined.

4. Payment Adjustment for Hospitals
that Meet the Eligibility Requirements
for an Exceptions Process

We adjusted the average standardized
amounts to account for the cost of
increasing the Federal capital payment
amount for hospitals that meet the
eligibility criteria established for
hospitals that are financially
disadvantaged during the transition
period by the level of their capital
payments in comparison to their actual
inpatient hospital capital cost per
discharge. As discussed above, we are
providing a reserve pool of funds
necessary to make these payments.

D. Total Capital Payment

The total capital payment to a
hospital for any particular cost reporting
period will be a total of the following
components:

* The total of the hospital-specific
amounts for discharges occurring in a
period according to the following
formula:

Medicare's Share of Allowable Cost for X Applicable
Plant and Fixed Equipment. Factor.'.

Medicare's Share of Allowable Cost for X Applicable
Moveable Equipment. Factor. 4 .

Percentage Reduction X Hospital-Specific Portion Transition
Blend Percentage.

-Plus-

Percentage Reduction X Hospital-Specific Portion Transition
Blend Percentage.

4 Represents the reduction applicable for FYs 198 and 1989 as provided under section 1856g)(3) of the Act.

9 The aggregate Federal portion
payment amounts for plant/fixed

Total of Plant and X Area
Fixed Equipment Ind
Federal Rate Per
Discharge.".

equipment and for moveable equipment,
for discharges occurring during the

Construction X DRG Weight .................. X Any App
ex. Adjust

pertinent cost reporting period based on
the following formula:

licable X Federal Transition
ment.a. Blend Percentage.

-Plus--

Moveable Equipment X DRG Weight .................. X Any Applicable
Federal Rate Per Adjustment.6 .
Discharge.5.

-Plus-

X Federal Transition
Blend Percentage.

Any Applicable Outlier and Exceptions Payments..

Includes the reductions and budget neutrality adjustments applicable for FYs 1988 and 198 as provided under section 1886(g]43) of the Act.
a For example. indirect medical education, disproportionate share.

E. New Hospitals

As a result of using a "rolling" base to
determine the hospital-specific portion
of the capital payment during the
transition period, no special provision
will be made for new hospitals that
become subject to the prospective
payment system upon entering the
Medicare program. A new hospital is
subject to the capital payment transition
blends in effect at the beginning of its
cost reporting period when it enters the
program. Thus,. a hospital entering the
program (that is, newly participating in
the Medicare program, under present or
previous ownership) on January 1, 1993

will be paid at 70 percent of its hospital-
specific costs and 30 percent of its
Federal rate for plant/fixed equipment
and 100 percent of its Federal rate for
moveable equipment.

F. Sole Community Hospitals

As prescribed in section
1886(g)(3)(C)(i) of the Act, sole
community hospitals will continue to be
paid under the reasonable cost
methodology described in section

'1861(v)(1) of the Act with respect to
capital costs for cost reporting periods
beginning before October 1, 1990.

G. Capital Expenditure Agreements

Section 1886(g)(1) of the Act provides
that, if legislation concerning payment
for capital costs for inpatient hospital
services is not enacted before October 1,
1987, no payment may be made for
capital costs of capital expenditures (as
defined in section 1122(g) and except as
provided in section 1122(j) of the Act)
for inpatient hospital services in a State
(including the District of Columbia and
Puerto Rico as defined in sections 210(h)
and 1861(x) of the Act) if such
expenditures are obligated after
September 30, 1987, unless the State or
jurisdiction has an agreement with the
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Secretary under section 1122(b) of the
Act and under such agreement the State
recommended approval of the capital
expenditure.

The deadline in section 1886(g)(1) of
the Act for legislation to avoid
invocation of the section 1122
requirements was extended to October
1, 1987, by section 206 of Pub. L. 99-349,
enacted July 2, 1986. Subsequently,
under section 9303 of Pub. L. 99-509,
Congress enacted section 1886(g)(3) of
the Act, which requires certain
reductions in the payments for capital
costs for inpatient hospital services. We
stated in the NPRM that we believe that
section 1886(g)(3) constitutes the
necessary legislation required under
section 1886(g)(1) "respecting the
payment. . . for capital-related costs
for inpatient hospital services," thus
nullifying the requirement of section
1886(g)(1).

H. Interest Expense

As we stated in the May 1987 NPRM,
interest expense, as described in
§ 413.153, is an integral part of capital
costs. Under the current Medicare
capital payment system (reasonable
costs), it is important for hospitals to -
distinguish operating interest from
capital interest appropriately since
interest on funds borrowed for operating
expenditures is included under the
inpatient hospital prospective payment
system, and therefore is not a pass-
through, while interest on funds
borrowed for capital expenditures is
paid for on a reasonable cost pass-
through basis. We proposed in the
NPRM to continue the application of this
principle without change throughout the
transition period. We will apply this
principle and Medicare's principles of
reimbursement to establish the amount
and appropriate split of capital interest
expense for purposes of determining the
hospital-specific portion of each
hospital's prospective capital payment
during the transition period, in the
manner described below.

1. Treatment of interest expense
We are determining interest expense

allocation based on current regulations
(§ 413.153) and program guidelines (see
section 3202.1 of the Provider
Reimbursement Manual (HCFA Pub. 15-
1)). To be allowable as a Medicare
expense, interest must be-

* Supported by evidence of an
agreement that funds were borrowed
and that payment of interest and

repayment of funds are required;
o Identifiable in the hospital's

records;
o Related to the reporting period in

which the costs are incurred; and
9 Necessary and proper for the

operation, maintenance, or acquisition
of the hospital's facilities.

To support the existence of a loan, the
hospital must have available a signed
copy of the loan contract, which should
contain the pertinent terms of the loan.
If the lender does not customarily
furnish a copy of the loan contract,
correspondence from the lender stating
the pertinent terms of the loan would be
acceptable. If interest expense has been
determined to be allowable and the
interest expense records are maintained
physically away from the hospital's
premises, such as a county treasurer's
office, these records will be deemed to
be those of the hospital. This is
applicable when bond issues have been
specifically designated for the
construction or acquisition of hospital
facilities and the financial records
relative to the bond issue are
maintained by some governmental body.

Once the allowable interest expense
on capital indebtedness is determined,
the interest expense is to be classified to
plant/fixed equipment or to moveable
equipment using the current Medicare

principles of reimbursement for
classifying interest.

If a loan is obtained to finance the
purchase of a facility or moveable
equipment, the interest expense is
classified to plant/fixed equipment or to
moveable equipment, as appropriate.

If a loan is obtained to finance the
purchase of facilities and various
equipment items, the interest expense
must be distributed among the assets
the loan covers based on the purchase
price of the acquisitions.

Example:

Assets purchased Purchasecost

Buildings & Fixtures ...................... $240,000
Moveable Equipment .................... 60,000

Total ........................................ 300,000

Of the $300,000 purchase price,
assume the hospital borrowed $270,000
for buildings, fixtures, capital
improvements and moveable equipment
at 10 percent annual interest. Thus,
annual interest on the loan is equal to
$27,000. The allocation to plant/fixed
equipment and to moveable equipment
is shown below:

$240,000
Building Fixtures $ X270,00OX10%= $21,600

$60,000

Moveable Equipment $ X$270,000X10%= 5,400
Total Interest Expense .................................................... $27,000

If a loan is obtained to finance the
purchase of a facility and equipment
and the loan exceeds the asset value of
the acquisitions, the interest expense on
that portion of the loan in excess of the
asset value of the acquisitions is not
considered capital. The portion of the
interest expense on the asset value of
the acquisitions must be distributed
among the assets of the loan as
described in the example above.

There are some cases in which a
hospital may, for a variety of reasons,
undertake advance refunding (that is, to
replace existing debt prior to its
scheduled maturity with new debt). The
revenues and expenses associated with
the advance refunding are treated in
accordance with the principles set forth
in section 233 of the Provider
Reimbursement Manual. The allocation
of interest expense on the new debt will

be dependent upon the allocation used-
under the old debt.

If a hospital has consolidated various
individual debts through advance
refunding, the interest expense on the
new debt will be allocated to the
appropriate accounts based on the old
debt balances that were refinanced.

Further refinements and clarifications
to the cost-finding rules and the cost-
reporting methodology will be
developed through HCFA's
administrative issuances system.

2. Treatment of Interest Income from
Funded Depreciation

To minimize the disruption in a
hospital's cash flow during the initial
part of the transition period, we will not
offset the interest expense for income
earned on funded depreciation.
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I. Revaluation of Assets

Under section 1861(v)(1) of the Act,
for hospital acquisitions which involve
revaluation of assets, the new
depreciation value of the purchased
asset is limited to the lesser of the
purchase price or original book value of
the asset. When the sale price of the
asset exceeds the net book value,
Medicare recaptures its proportion of
previous depreciation payments from
the seller.

Under this final rule, fixed and
moveable capital expenses will be
phased-in using different transition
schedules. For fixed assets, the amount
of the capital expenses after
adjustments for gains and losses due to
changes of ownership will be equal to
the percentage of fixed assets (as
provided in the proposed transition
period) that are subject to the hospital-
specific portion of capital costs.
Similarly, for moveable assets, the
capital expenses after adjustment for
gains and losses due to changes of
ownership will be the percentage of
moveable equipment (as provided in the
proposed transition period) subject to
the hospital-specific capital payment.

. Hospitals and Units Not Subject to the
Prospective Payment System

Capital costs for hospitals and units
excluded from the prospective payment
system will continue to be paid on a
reasonable cost basis.

IV. Other Required Information

A. Impact Statement

See Appendix D for the Regulatory
Impact Analysis.

B. Paperwork Reduction Act

In the May 1987 NPRM we stated that
§ 412.65(b) of this rule contains
information collection requirements
subject to approval by the Executive
Office of Management and Budget under
section 3507 of the Paperwork Reduction
Act (44 U.S.C. 3507). The requirements
of this final rule do not impose any
information collection requirements that
must be approved under the Paperwork
Reduction Act. Therefore, the final rule
need not be reviewed by EOMB for that
purpose.

List of Subjects in 42 CFR Part 412

Health facilities, Medicare.
42 CFR Part 412 is amended as

follows:

PART 412-PROSPECTIVE PAYMENT
SYSTEM FOR INPATIENT HOSPITAL
SERVICES

A. The authority citation for Part 412
continues to read as follows:

Authority: Secs. 1102, 1122, 1871, and 1886
of the Social Security Act, as amended (42
U.S.C. 1302, 1320a-1, 1395hh, and 1395ww).

B. The Table of Contents of Part 412 is
amended by adding the titles of new
§ § 412.65 through 412.68 to Subpart D,
and by adding § 412.214 to Subpart K to
read as follows:

Subpart D-Basic Methodology for
Determining Federal Prospective Payment
Rates

Sec.

412.65 Incorporation of capital payments
into the prospective payment system.

412.66 Federal capital rates beginning
during and after Federal fiscal year 1988.

412.67 Phase-in period and methodology for
capital payments.

412.68 Additional payments for capital
costs.

Subpart K-Prospective Payment System
for Hospitals Located In Puerto Rico

Sec.
412.214 Capital payments.

C. Subpart A is amended as follows:

Subpart A-General Provisions

1. Section 412.1 is amended by
revising paragraph (a) to read as
follows:

§ 412.1 Scope of part.
(a) Purpose. This part implements

section 1886(d) of the Act by
establishing a prospective payment
system for inpatient hospital services
furnished to Medicare beneficiaries in
cost reporting periods beginning on or
after October 1, 1983. Under the
prospective payment system, payment
for the operating costs of inpatient
hospital services furnished by hospitals
subject to the system (generally, short-
term, acute-care hospitals) is made on
the basis of prospectively determined
rates and applied on a per discharge
basis. Payment for other costs related to
inpatient hospital services (capital costs
for cost reporting periods beginning on
or after October 1, 1983 and before
October 1, 1987, kidney acquisition costs
incurred by hospitals with approved
renal transplantation centers, direct
costs of medical education, and, for cost
reporting periods beginning on or after
October 1, 1984 and before October 1,
1987, the costs of qualified nonphysician
anesthetists' services) is made on a
reasonable cost basis. Additional
payments are made for outlier cases,
bad debts, and indirect medical
education costs. Under the prospective
payment system, a hospital may keep

the difference between its prospective
payment rate and its operating costs
incurred in furnishing inpatient services,
and is at risk for operating costs that
exceed its payment rate.

2. In § 412.2, the introductory language
of paragraphs (c) and (d) is republished;
a new paragraph (c)(5) is added; and
paragraph (d)(1) is revised to read as
follows:

§ 412.2 Basis of payment.

(c) Inpatient operating costs. The
prospective payment system provides a
payment amount for inpatient operating
costs, including-

(5) For cost reporting periods
beginning on or after October 1, 1987,
capital costs as described in Subpart D
of this part.

(d) Excluded costs. The following
inpatient hospital costs are excluded
from the prospective payment amounts
and paid for on a reasonable cost basis:

(1) For cost reporting periods
beginning on or after October 1, 1983
and before October 1, 1987, capital costs
as described in § 413.130 of this chapter;
and an allowance for return on equity,
as described in § 413.157 of this chapter.

D. Subpart D is amended as follows:

Subpart D-Basic Methodology for
Determining Federal Prospective
Payment Rates

1. Section 412.63 is amended by
revising paragraph (a)(1) to read as
follows:
§ 412.63 Federal rates for fiscal years

after Federal fiscal year 1984.

(a) General rule. (1) HCFA determines
a national adjusted prospective payment
rate for each inpatient hospital
discharge in a Federal fiscal year after
fiscal year 1984 (including an additional
payment, effective with cost reporting
periods beginning on or after October 1,
1987, for the incorporation of capital
payments as described in § 412.65)
involving inpatient hospital services of a
hospital in the United States subject to
the prospective payment system, and
determines a regional adjusted
prospective payment rate for such
discharges in each region, for which
payment may be made under Medicare
Part A.

2. New § § 412.65 through 412.68 are
added to read as follows:
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§ 412.65 Incorporation of capital
payments into the prospective payment
system.

(a) General rule. As described in
§§ 412.66 and 412.67, effective with cost
reporting periods beginning on or after
October 1, 1987, HCFA pays an amount
for capital costs for each inpatient
hospital discharge, in addition to the
Federal rates as determined under
§ 412.63. In certain cases, HCFA makes
additional capital payments as provided
in § 412.68.

(b) Cost reporting periods beginning
on or after October 1, 1987 through
September 30, 1987. For cost reporting
periods beginning during the period
October 1, 1987 through September 30,
1997, the capital payment amount is
based on a combination of a hospital
specific capital portion and a Federal
capital rate as determined under
§ § 412.66 and 412.67.

(c) Cost reporting periods beginning
after the transition periods end. For cost
reporting periods beginning on or after
October 1, 1994, the capital payment
amount for movable equipment is based
solely on a Federal capital rate as
determined under § 412.66(h). For cost
reporting periods beginning on or after
October 1, 1997, the capital payment
amount for plant and fixed equipment is
based solely on a Federal capital
payment as determined under
§ 412.66(h).

§ 412.66 Federal capital rates beginning
during and after Federal fiscal year 1988.

[a) Determining allowable base-year
capital costs. HCFA determines the
Federal capital rate on the basis of
hospitals' Medicare capital costs per
discharge, as described in § 413.130 of
this chapter, using hospital cost reports
from fiscal year 1984 for hospitals in the
fifty States and the District of Columbia
subject to the prospective payment
system, and from short-term acute care
hospitals in Puerto Rico.

(b) Separating moveable equipment
from plant and fixed equipment. For
purposes of the phase-in period, as
described in § 412.67, HCFA separates
portions of each hospital's inpatient
capital costs determined under
paragraph (a) of this section that are
attributable to moveable equipment
from those portions attributable to
plant/fixed equipment.

(c) Standardizing the amounts. (1)
HCFA standardizes each portion of
plant/fixed equipment and of moveable
equipment, determined under paragraph
(b) of this section, for each hospital as
follows:

(i) For both moveable equipment and
plant/fixed equipment, by-

(A) Adjusting for resource intensity in
case mix among hospitals;

(B) Excluding an estimated amount of
indirect medical education payments;

(C) Excluding an estimated amount of
the payments for hospitals that serve a
disproportionate share of low-income
patients; and

(D) Adjusting for the reductions to
capital payments under § 413.64(k)(6) of
this chapter.

(ii) For moveable equipment, by
adjusting for the effects of higher cost of
living payments to hospitals located in
Alaska and Hawaii.

(iii) For plant/fixed equipment, by
adjusting for the effects of a capital
construction cost index.

(2) Based on the standardizations
calculated in paragraphs (c)(1)(i)
through (c)(1](iii) of this section, HCFA
determines standardized rates for plant/
fixed equipment and for moveable
equipment, for hospitals in the fifty
States and the District of Columbia
subject to the prospective payment
system, and for hospitals in Puerto Rico
subject to the prospective payment
system.

(d) Updating the capital costs. HCFA
updates each hospital's adjusted plant/
fixed and moveable costs per case
determined under paragraph (c) of this
section by-

(1) Updating from fiscal year 1984
through fiscal year 1987 using estimated
increases in actual capital costs per
case:

(2) Updating for fiscal years 1988 and
1989 using the respective annual
estimated increase in actual capital
costs per case, as adjusted in
accordance with § 413.64(k)(6); and

(3] Projecting for fiscal year 1990
onward the applicable percentage
change under § 412.63(e).

(e) Computing urban and rural
averages. HCFA computes a discharge-
weighted average of the standardized
amounts determined under paragraph
(d) of this section for all urban hospitals
and for all rural hospitals, as defined in
§ 412.62(f), in the fifty States and the
District of Columbia, and for urban
hospitals and rural hospitals in Puerto
Rico. HCFA also computes a discharge-
weighted average of the urban capital
payment rate and the rural capital
payment rate for hospitals in Puerto
Rico.

(f) Reducing for value of outlier
payments and additional capita
payments. Based on the total amount of
the Federal capital payments for urban
hospitals and the total amounts of the
Federal capital payments for rural'
hospitals, HCFA reduces each of the
average standardized amounts

determined under paragraph (e) of this
section by-

(1) The proportion (estimated by
HCFA] of the amount of payments that
are set aside for additional payments for
outlier cases, as provided under Subpart
F of this part; and

(2] Five percent (estimated by HCFA)
of the total amount of payments, which
is set aside for additional payments for
capital costs, as provided under § 412.68.

(g) Application of blending
percentages during the phase-in period.
For cost reporting periods beginning
during the period October 1, 1987
through September 30, 1997, the amounts
for plant/fixed equipment and for
moveable equipment determined
separately under paragraphs (b] through
(f) of this section are multiplied by the
appropriate phase-in period
percentages, respectively, as described
in § 412.67(b).

(h) Federal capital payment. (1)
Except for sole community hospitals as
described in paragraph (h)(2) of this
section, the Federal capital payment
equals the product of-

(i) The national capital rates as
determined under paragraphs (a)
through (g) of this section and
§ 412.67(b) including an adjustment to
the plant/fixed equipment standardized
amounts for the construction cost index
and an adjustment to the moveable
equipment standardized amounts for the
higher cost of living for hospitals located
in Alaska and Hawaii; and

(ii) The DRG weighting factor
determined under § 412.60(b) for each
discharge.

(2) For cost reporting periods
beginning before October 1, 1990, sole
community hospitals are paid on a
reasonable cost basis, as provided
under Part 413 of this chapter, for their
capital costs.

(i) Additional capital payments.
HCFA makes additional capital
payments to hospitals-

(1) That serve a disproportionate
share of low-income patients, as
described in § 412.106; and

(2) For indirect medical education
costs, as described in § 412.118.

§412.67 Phase-In period and methodology
for capital payments.

(a) Phase-in period. Except for new
hospitals and sole community hospitals
as described in paragraphs (e) and (f) of
this section, respectively, inclusion of
payments for capital for plant/fixed
equipment and for moveable equipment
in the prospective payment rates is to be
phased-in over a ten-year period and a
seven-year period, respectively, as
described in paragraph (b) of this
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section. During this period, the capital
payment amount is based on a
combination of a hospital-specific
capital portion and a Federal capital
rate as determined in § 412.66. At the
end of the transition periods (that is, for
discharges occurring in a cost reporting
period beginning on or after October 1,
1994, for moveable equipment, and on or
after October 1, 1997, for plant/fixed
equipment), payment amounts are based
entirely on a Federal capital rate.

(b) Blended percentages for capital
rates. The blends of the hospital-specific
capital portions and the Federal capital
rates, for plant/fixed equipment and for
movable equipment, are described in the
following tables:

TABLE.-HoSPITAL-SPECIFIC AND FEDERAL

RATE PERCENTAGES FOR

PHASE-IN PERIOD CAPITAL
PLANT AND FIXED EQUIPMENT

DETERMINING
RATES FOR

Hospi-
tal- Federal

Cost reporting period beginning on or specific capital
after . capital per-

per- centage
centage

Oct. 1, 1987 ..................................... 95 5
Oct. 1, 1988 ........................ 90 10
O ct. 1, 1989 .................................................. 85 15
Oct. 1, 1990 .................................................. 80 20
O ct 1. 1991 ................................................. 75 25
Oct. 1. 1992 .................................................. 70 30
O ct. 1. 1993 .................................................. 60 40
O ct. 1, 1994 ................................................. 50 50
Oct. 1, 1995 .................................................. 35 65
Oct. 1, 1996 .................................................. 20 80
Oct. 1, 1997 .............................. 100

TABLE.-HOSPITAL-SPECIFIC AND FEDERAL

RATE PERCENTAGES FOR DETERMINING
PHASE-IN PERIOD CAPITAL RATES FOR

MOVEABLE EQUIPMENT

Hospo-
tl Federal

Cost reporting period beginning on or specific capital
after capital per.

per- centage
centage

Oct. :1, 1987 ..................... ... 95 5
Oct. 1, 1988 ................................................ 90 10
O ct. 1, 1989 .................................................. 85 15
Oct. 1. 1990 .................................................. 80 20
Oct. 1, 1991 ................. W ............... 70 30
Oct. 1, 1992 ............................ so 50
O ct. 1. 1993 ................................................. 25 75
Oct. 1, 1994 ................................. .. 100

{c) Hospital-specific capital portion.
The hospital-specific capital portion is
the hospital's actual allowable Medicare
inpatient hospital costs attributed to
plant/fixed equipment and to moveable
equipment, determined separately, for
the applicable phase-in year, multiplied
by the. appropriate phase-in period
percentages described in paragraph (b)
of this section, and adjusted for fiscal
years 1988 and 1989 by the reductions
described under § 413.64(k).

(d) Classification of capital assets as
plant/fixed or moveable equipment-(l)General rule. Except as specified in

paragraph (d)(4) of this section, a
hospital must classify its capital assets
as plant/fixed equipment or as
moveable equipment as described in
this paragraph for purposes of receiving
payment for capital expenditures under
the prospective payment system.

(2) Procedures for classifying assets.
(i) HCFA establishes a list under which
HCFA assigns capital assets to a plant/
fixed equipment category or a moveable
equipment category and updates the list
periodically as necessary in notices
published in the Federal Register.

(ii) Capital assets not specified on the
list are assigned to the plant/fixed or
moveable equipment categories under
the definitions provided in paragraph
(d)(3) of this section.

(3] Definitions. The following
definitions apply for purposes of
classifying assets not specified on the

'HCFA list.
(i) "Plant/fixed equipment" means-
(A) A building, which includes, in a

restrictive sense, the basic structure or
shell and additions thereto (with the
remainder being identified as building
equipment); and

(B) Building equipment, the general
characteristics of which are that it is
affixed to the building, and not subject
to transfer; and that it has a fairly long
useful life, but one that is shorter than
the useful life of the building to which it
is affixed.

(ii) "Moveable equipment" means
equipment that has the following general
characteristics:

(A) A relatively fixed location in the
building;

(B) Capability of being moved as
distinguished from building equipment;

(C) A unit cost sufficient to justify
ledger control;(D) Sufficient size and identity to
make control feasible by means of
identification tags; and

(E) A minimum useful life of
approximately three years.

(4) Exception for past classification
practices. A hospital may request
review of the classification of a capital
asset that is classified under paragraph
[d)(2) or (d)(3) of this section, if the
hospital demonstrates to its fiscal
intermediary that its classification of the
asset during its cost reporting period
beginning before October 1, 1987-

(i) Is based on longstanding past
practices; and

(ii) Is not for the purpose of affecting
Federal capital prospective payments.

(e) Payment rate for newly-
participating hospitals. (1) If a hospital
meets the criteria in paragraph (e)(2) or
(e)(3) of this section, it is paid on the
basis of the Federal capital portion, as

determined in § 412.66, and the hospital-
specific capital portion, as determined in
paragraph (c) of this section, using the
blending percentages applicable for the
Federal fiscal year in which it initially
participates in the Medicare program.

(2) The hospital-
(i) Is newly participating in the

Medicare program (under previous and
present ownership); and

(ii) Does not have a 12-month cost
reporting period ending on or before
September 30, 1987.

(3) The hospital is under new
ownership and documents to the
satisfaction of its intermediary that the
ownership and occupancy rate
requirements described in § 412.74(a)(2)
are met.

(f) Payment rate for sole community
hospitals. For cost reporting periods
beginning before October 1, 1990 a
hospital that meets the criteria in
§ 412.92(a) for classification as a sole
community hospital is paid on a
reasonable cost basis, as provided-
under Part 413 of this chapter,-for its
capital costs.

§ 412.68 Additional payments for capital
costs.

(a) Threshold for additional
payments. During the phase-in periods
for capital payments, as described in
§ 412.67, a hospital may be paid an
additional capital payment for plant/
fixed equipment or moveable
equipment, or both, if the portions of the
hospital's actual allowable inpatient
capital cost not paid through the
hospital-specific portions (as determined
Under § 412.67) equal or exceed a
percent (specified by HCFA in the
Federal Register notices published under
§ 412.8) of its total Federal capital
payments received under § 412.66.

(b) Payment amount. A hospital that
meets the criterion described in
paragraph (a) of this section may be
paid an additional capital payment
equal to 70 percent of the difference
between-

(1) The portion of the hospital's total
actual allowable inpatient capital cost
not paid through the hospital-specific
portion as determined under § 412.67(c);
and

(2) The percent (specified by HCFA)
of the hospital's total Federal capital
payments received under § 412.66.

E. Subpart F is amended as follows:

Subpart F-Payment for Outlier Cases

1. In § 412.82, paragraph (c) is revised,
to read as follows:

33188 Federal Register / Vol. 52,
I
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§ 412.82 Payment for extended length-of-
stay cases (day outlers).

(c) The per diem payment made under
paragraph (a) of this section is derived
by first taking 60 percent of the average
per diem payment for the applicable
DRG, as calculated by dividing the
Federal prospective payment rates
(noncapital, and effective with cost
reporting periods beginning on or after
October 1, 1987, capital) determined
under Subpart D of this part by the
geometric mean length-of-stay for that
DRG. The resulting amounts are then
multiplied by the applicable Federal
portions (capital and noncapital) of the
blend as follows:

FEDERAL NONCAPITAL PORTIONS

Fed-
era)

Cost reporting periods beginning on or after tor
tion
(per.
cent)

October 1, 1983 ................................................... .......... 25
October 1. 1984...: ................................. 50
October 1. 1985 ............... .......

The tirat seven months of the cost reporing
period..... . . . . ....... ......... 50

The remaihmg five months of the cost reportin
perod .................................................... . ........ 55

October 1. 1986 ......................................................... 75
October 1, 1987 ........................... 100

FEDERAL CAPITAL PORTIONS

Plant Mov-
and able
fie equip-

Cost reporting periods beginning on or tfter eqe mentaeni

'. (per-
cn) cent)

Oct. I. 1987.. .......... ................................ ---- 5 
Oct. 1 9 . ........ .............................................. 10 10
Oct.1 1989 ........................................... 15 , 15
Oct. 1. 1990 ............. ...... ... ... 20 20
O cL . 1991 .................... ................................. 5 30
Oct. 1.1992 .......................................... . . 30 so
Oct. 1, 1993 ...................................................... 40 75
Oct I99 s..... . 5o 100
Oct. 1, 1995 ........................................... 65 100
Oct. . 1996. ......................... . ................ s 100
Oct. 1. 1997 ..... .............. tO0 100

* * * * *

2. In § 412.84, paragraphs (g) and (i)
are revised to read as follows:

§ 412.84 'Payment for extraordinarily high-
cost cases (cost outllers).

(g) The intermediary bases the cost of
the discharge on a certain percentage of
the billed charges for covered impatient
services. The cost is adjusted further to
exclude an estimate of indirect medical
education costs, and payments for
hospitals that service a disproportionate
share of low-income patients, and to..
include-the reasonable charges for
nonphysician services billed by an
outside supplier in accordance with
§ 489.23(c)(3) of this chapter.

(1) For discharges in cost reporting
periods beginning before October 1,
1987, the factor is 66 percent.

(2) For discharges in cost reporting
periods beginning on or after October 1,
1987, the factor is 71 percent.
* * * * *

(i) The additional payment amount is
derived by first taking 60 percent of the
difference between the hospital's
adjusted cost for the discharge (as
determined under paragraph (g) of this
section) and the threshold criteria
established under § 412.80(a)(1)(ii). The
resulting amounts are then multiplied by
the applicable Federal portions
(noncapital, and effective with cost
reporting periods beginning on or after
October 1, 1987, capital) of the blend as
indicated in § 412.82(c).

F. Subpart G is amended as follows:

Subpart G-Special Treatment of
Certain Facilities

1. In § 412.92, paragraph (d) is revised
to read as follows:

§ 412.92 Special treatment: Sole
community hospitals.

(d) Determining prospective payment
rates for sole community hospitals. For
all cost reporting periods beginning on
or after October 1, 1983, the prospective
payment rates for sole community
hospitals equal- the sum total of the
following payment rates:

(1) 75 percent of the hospital-specific
base payment rate as .determined under
§ 412.73;

(2) 25 percent of the appropriate
regional prospective payment rate as
determined under SubpartD of this part;
and

(3) The capital payment as determined
under § 412.67(f).

2. In § 412.96, paragraphs (d) and (e)
are revised to read as follows: '

§ 412.96 Special treatment- Referral
centers.

(d) Payment-to rural referral centers
with 500 or more beds. A hospital that
meets the criteria of § 412.96b)(1) is
paid prospective payments per
discharge based on the applicable urban
payment rates as determined in
accordance with § 412.62(j) or
§ 412.63(f), as adjusted by the hospital's
area wage index, and § 412.66(h), as
adjustied by the capital construction
cost index adopted by HCFA and.
applicable to the hospital.

(e) Payment to all other rural referral
centers. For cost reporting periods
beginning on or after October 1; 1984, 'a

hospital that is located in a rural area
and meets the criteria of § 412.96 (b]()
or (c) is paid prospective payments per
discharge based on the applicable urban
payment rates determined in
accordance with §412.62(j) or § 412.63(f),
as adjusted by the hospital's area wage
index, and § 412.66(h), as adjusted by
the capital construction cost index
adopted by HCFA and applicable to the
hospital.

G. Subpart H is amended as follows:

Subpart H-Payments to Hospitals
Under the Prospective Payment
System

1. Section 412.113 is amended by
revising paragraph (a) to read as
follows:

§ 412.113 Payments determined on a
reasonable cost basis.

(a) Capital costs. Payment for capital
costs (as described in § 413.130 of this
chapter) is determined on a reasonable
cost basis for cost reporting periods
beginning on or after October 1, 1983
and before October 1, 1987. During that
period, the capital costs for each
hospital must be determined
consistently with the treatment of such
costs for purposes of determining the
hospital-specific portion of the hospital's
prospective payment rate under
§ § 412.70 through 412.73. For cost
reporting periods beginning on or after
October 1, 1987, capital costs are paid
on a prospective basis as described in
§§ 412.65 through 412.68.

2. In § 412.125, the introductory
language of the section is republished
and paragraph (b} is revised to read as
follows:

§ 412.125 Effect of change of ownership
on payments under the prospectivepayment system.

When a hospital's ownership changes,
as described in § 489.18 of this chapter,
the following rules apply:

(b) Payment for capital costs (for
reporting periods beginning before
October 1. 1987) and bad debts; as
described in §§ 412.113(a) and"
412.115(a), respectively. ismade to each
owner or operator of the hospital'(buyer
and seller) in accordance with. the
principles of reasonable cost
reimbursement.

H. In Subpart K, a new § 412.214 is
added to read as follows::
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Subpart K-Prospective Payment
System for Hospitals Located in
Puerto Rico

§ 412.214 Capital payments.
Subject to the blending percentages

for the Federal rates described in
§ 412.204, capital payments for hospitals
located in Puerto Rico are determined in
the same manner, as described in
§ § 412.65 through 412.68, as for other
hospitals subject to the prospective
payment system.

(Catalog of Federal Domestic Assistance
Programs No. 13.773, Medicare-Hospital
Insurance Program)

Dated: August 24, 1987.
William L. Roper,
Administrator, Health Care Financing
Administration.

Appk~ved: August 27, 1987.
Otis R. Bowen,
Secretary.

Note.-Appendices A-D will not appear in
the Code of Federal Regulations.

Appendix A-Federal Capital-Related
Rates'

TABLE 1.-FIFTY STATES AND
DISTRICT OF COLUMBIA

Plant/fixed Moveable
equipment equipment

Urban Rural Urban Rural

180.03 160.86 122.39 92.72

'The rates reflect the reduction for capital-
related costs of seven percent for cost report-
ing periods or discharges (as the case may
be) occurring during FY 1988, as required
under section 1886(g)(3)(A)(ii) of the Act, and
an offset for. budget neutrality as required
under section 1886(g)(3)(C)(ii) of the Act for
cost reporting periods occurring during FY
1988.

TABLE 2.-PUERTO Rico 1

Plant/fixed Moveable
equipment equipment

Urban Rural Urban Rural

Puerto Rico.. 93.06 167.55 38.29 3.88
National ........ 181.84 119.23

1For hospitals located in Puerto Rico, the
Federal rate is comprised of 75 percent of the
Puerto Rico-specific adjusted capital prospec-
tive payment rate and 25 percent of the dis-
charge-weighted average of the national urban
and rural adjusted capital prospective payment
rates.

Appendix B-Construction Cost Indexes

Table .-- Construction Cost Index
for Urban Areas

Con-
Urban area (constituent counties struction

or county equivalents) cost
index

A bilene, TX ...........................................
Taylor,TX

A kron, O H .............................................
Portage, OH
Summit, OH

A lbany, G A ...........................................
Dougherty, GA
Lee, GA

Albany-Schenectady-Troy, NY .........
Albany, NY
Greene, NY
Montgomery, NY
Rensselaer, NY
Saratoga. NY
Schenectady, NY

Albuquerque, NM ................................
Bernalillo, NM

Alexandria, LA .....................................
Rapides, LA

Allentown-Bethlehem, PA NJ ............
Warren, NJ
Carbon, PA
Lehigh, PA
Northampton, PA

A ltoona, PA ..........................................
Blair, PA

Amarillo, TX .........................................
Potter, TX
Randall, TX

Anaheim-Santa Ana, CA ...................
Orange, CA

Anchorage, AK .....................................
Anchorage, AK

Anderson, IN ........................................
Madison, IN

Anderson, SC .......................................
Anderson, SC

Ann Arbor, MI .....................................
Washtenaw, MI

Anniston, AL .......................................
Calhoun, AL

Appleton-Oshkosh-Neenah, WI .......
Calumet, WI
Outagamie, WI
Winnebago, WI

Asheville, NC ........................................
Buncombe, NC

A thens, G A ...........................................
Clarke, GA
Jackson, GA
Madison, GA
Oconee, GA

A tlanta, G A ...........................................
Barrow, GA
Butts, GA
Cherokee, GA
Clayton, GA

.899

1.053

.814

1.190

.987

1.049

1.114

1.464

.917

.965

1.717

.921

.800

1.166

.830

.925

.827

.879

.844

Table I.-Construction Cost Index
for Urban Areas--Continued

Con-
Urban area (constituent counties struction

or county equivalents) cost
index

Cobb, GA
Coweta, GA
De Kalb, GA
Douglas, GA
Fayette, GA
Forsyth, GA
Fulton, GA
Gwinnett. GA
Henry. GA
Newton, GA
Paulding, GA
Rockdale, GA
Spalding, GA
Walton, GA

Atlantic City. NJ .................................
Atlantic, NJ
Cape May, NJ

Augusta, GA-SC .................................
Columbia, GA
McDuffie, GA
Richmond, GA
Aiken, SC

A urora-Elgin, IL ....................................
Kane, IL
Kendall, IL

A ustin, T X .............................................
Hays, Tx
Travis, ,TX
Williamson, TX

Bakersfield, CA ....................................
Kern, CA

Baltim ore, M D ......................................
Anne Arundel, MD
Baltimore, MD
Baltimore City, MD
Carroll, MD
Harford, MD
Howard, MD
Queen Annes, MD

Bangor, ME ............. .......................
Penobscot, ME

Baton Rouge, LA ................................
Ascension, LA
East Baton Rouge, LA
Livingston, LA
West Baton Rouge, LA

Battle Creek, MI ................................
Calhoun, MI

Beaumont-Port Arthur, TX .................
Hardin, TX
Jefferson, TX
Orange, TX

Beaver County, PA .............................
Beaver, PA

Bellingham, WA ...................................
Whatcom, WA

Benton Harbor, MI ..............................
Berrien, MI

Bergen-Passaic, NJ ...............................
Bergen, NJ
Passaic, NJ

B illings, M T ...........................................

1.188

.830

.917

.888

1.082

1.125

1.067

.924

.985

.900

1.356

1.029

1.002

1.353

1.056
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Table I.-Construction Cost Index
for Urban Areas-Continued

Con-
Urban area (constituent counties struction

or county equivalents) cost
index

Yellowstone, MT
Biloxi-Gulfport, MS .............................

Hancock, MS
Harrison, MS

Binghamton, NY ...................................
Broome, NY
Tioga, NY

Birmingham, AL ...................................
Blount, AL
Jefferson, AL
Saint Clair, AL
Shelby, AL
Walker. AL

Bism arck, N D ........................................
Burleigh, ND
Morton, ND

Bloomington, IN ..................................
Monroe, IN

Bloomington Normal, IL ....................
McLean, IL

B oise C ity, ID ........................................
Ada, ID

Boston-Lawrence-Salem-Lowell
Brockton, MA ...................................

Essex, MA
Middlesex, MA
Norfolk, MA
Plymouth, MA
Suffolk, MA

Boulder Longmont, CO .......................
Boulder, CO

Bradenton, FL .......................................
Manatee, FL

Brazoria, TX .....................
Brazoria, TX

Bremerton, WA ...................................
Kitsap, WA

Bridgeport-Stamford-Norwalk-
Danbury, CT .....................................

Fairfield, CT
Brownsville Harlingen, TX ................

Cameron, TX
Bryan-College Station, TX .............

Brazos, TX
B uffalo, N Y ............................................

Erie, NY
Burlington, N C .....................................

Alamance, NC
Burlington, VT ......................................

Chittenden, VT
Grand Isle, VT

C anton, O H ...........................................
Carroll, OH
Stark, OH

C asper, W Y ..........................................
Natrona, WY

Cedar Rapids, IA .................................
Linn, IA

Champaign-Urbana-Rantoul, IL .......
Champaign, IL

Charleston, SC ...........................
Berkeley. SC
Charleston. SC
Dorchester, SC

.958

1.268

.876

.957

1.396

.970

.793

1.338

.882

.760

.832

1.069

1.290

.739

1.012

1.352

.824

.984

.902

.784

.858

1.243

.921

Table I.-:-Construction Cost Index
for Urban Areas-Continued

Con-
Urban area (constituent counties struction

or county equivalents) cost
index

Charleston. W V ...................................
Kanawha, WV
Putnam, WV

Charlotte-Castonia-Rock Hill,
N C-SC ...............................................

Cabarrus, NC
Gaston, NC
Lincoln, NC
Mecklenburg, NC
Rowan, NC
Union, NC
York, SC

Charlottesville, VA ................
Albermarle, VA
Charlottesville City, VA
Fluvanna, VA
Greene, VA

Chattanooga, TN-GA .........................
-Catoosa, GA
Dade, GA
Walker, GA
Hamilton, TN
Marion, TN
Sequatchie, TN

Cheyenne, W Y .....................................
Laramie, WY

C hicago, IL ............................................
Cook, IL
Du Page, IL
McHenry, IL

C hico, C A ..............................................
Butte, CA

Cincinnati, OH-KY-IN ........... ; ...........
Dearborn, IN
Boone, KY
Campbell, KY
Kenton, KY
Clermont, OH
Hamilton, OH
Warren, OH

Clarksville-Hopkinsville, TN-KY ....
Christian, KY

-Montgomery, TN
Cleveland, O H ......................................

Cuyahoga, OH
Geauga, OH
Lake, OH
Medina, OH

Colorado Springs, CO .........................
El Paso, CO

Colum bia, M O ......................................
Boone, MO

C olum bia, SC ........................................
Lexington, SC
Richland, SC

Columbus, GA-AL .........................
Russell, AL
Chattanoochee, GA
Muscogee, GA

Colum bus. O H .............................. : .....
Delaware, OH
Fairfield, OH
Franklin, OH

1.155

.803

1.343

.868

.976

1.108

.970

1.039

.904

1.190

.847

1.197

.844

.940

.978

Table I.-Construction Cost Index
for Urban Areas-Continued

Urban area (constituent counties
or county equivalents)

Licking, OH
Madison, OH
Pickaway, OH
Union, OH

Corpus Christi, TX ..............................
Nueces, TX
San Patricio, TX

Cumberland, MD-WV ........................
Allegeny, MD
Mineral, WV

Dallas, TX ........................
Collin, TX
Dallas, TX
Denton, TX
Ellis, TX
Kaufman, TX
Rockwall, TX

Danville, VA ......... .......................
Danville, VA
Pittsylvania, VA

Davenport-Rock Island-Moline
IA -IL ..................................................

Scott, IA
Henry, IL
Rock Island, IL

Dayton-Springfield, OH ......................
Clark, OH
Greene, OH
Miami, OH
Montgomery, OH'

Daytona Beach, FL ..............................
Volusia, FL

D ecatur, IL ......................... ; ...................
Macon, IL

Denver, CO ........... ...... ..................
Adams, CO
Arapahoe, CO
Denver, CO
Douglas. CO
Jefferson, Co

D es M oines. IA .....................................
Dallas, IA
Polk, IA
Warren, IA

D etroit, M I .............................................
Lapeer, MI
Livingston, MI
Macomb, MI
Monroe, MI
Oakland, MI
Saint Clair, MI
Wayne, MI

Dothan, AL ... .......................
Dale, AL
Houston', AL

Dubuque, IA .... ..................
Dubuque, IA

Duluth, M N-W I ....................................
St. Louis, MN
Douglas, WI

Eau C laire, W I ......................................

Con-
struction

cost
index

.904

1.183

.861

.. 924

1.016

1.081

.903

1.111

.932

1.081

1.135

.805

.982

1.063

.839
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Table I.-Construction Cost Index
for Urban Areas-Continued

Con-
Urban area (constituent counties struction

or county equivalents) cost
index

* Chappewa, WI
Eau Claire, WI

F.I Paso, TX ...........................................
El Paso. TX

Elkhart-Goshen, IN ..............................
Elkhart, IN

Elm ira, N Y ...........................................
Chemung, NY

Enid. OK ..........................
Garfield, OK

Erie. PA ....................
Erie, PA

Eugene-Springfield, OR ......................
Lane, OR

Evansville. IN-KY ............ ........ ...
Posey, IN
Vanderburgh, IN
Warrick, IN
Henderson, KY

Frgo-Moorhead, ND-MN ................
Clay, MN
Cass, ND

Fayetteville, NC ....................
Cumberland, NC

Fayetteville-Springdale, AR.
Washington, AR

Flint, M I .. ................. .........................
Genesee, MI
Shiawassee, MI

Florence . ......................................
Colbert. 

AL

Lauderdale, AL
Florence, SC ..........................................

Florence, SC
Fort Collins-Loveland, CO .................

Larimor, CO
Fort Lauderdale-Hollywood-Pom-

pano Beach, FL .................................
Broward, FL

Fort Myers-Cape Coral, FL ................
Lee, FL

Fort Pierce, FL ......................................
Martin, FL
St. Lucie, FL

Fort Smith, AR-OK ............................
Crawford, AR
Sebastian, AR
Sequoyah, OK

Fort Walton Beach, FL ......................
Okaloosa, FL

Fort W ayne, IN ...................................
Allen, IN
De Kalb, IN
Whitley, IN

Fort Worth-Arlington, TX .................
Johnson, TX
Parker. TX
Tarrant, TX

Fresno, C A ............................................
Fresno, CA

Gadsden, AL . ... . ............
Etowah, AL

G ainesville, FL ....................... ......
Alachua, FL
Bradford, FL

.858

.959

1.121

.955

1.223

1.028

1.081

.940

.785

.947

.987

.861

.840

.926

.878

.761

.900

.770

1.008

.964

.883

1.057

.813

.989

Table L-'Construction Cost Index
for Urban Areas--Continued

Con-
Urban area (constituent counties struction

or county equivalents) cost
index

Galveston-Texas City, TX ............ I
Galveston, TX

Gary-Hammond. IN .............................
Lake, IN
Porter, IN

G lens Falls, NY ...................................
Warren, NY
Washington, NY

Grand Forks. ND ..................................
. Grand Forks, ND
Grand Rapids, M I ................................

Kent, MI
Ottawa, MI

Great Falls, M T .................. ; ..........
Cascade. MT

Greeley, CO .......................
Weld, CO

Green Bay, W I ......................................
Brown, WI

Greensboro-Winston-Salem-High
Point, N C ...........................................

Davidson, NC
Davie, NC
Forsyth, NC
Guilford, NC
Randolph, NC
Stokes, NC
Yadkin, NC

Greenville-Spartanburg. SC ..............
Greenville, SC
Pickens, SC
Spartanburg, SC

Hagerstown. M D .................................
Washington , MD

Hamilton-Middletown, OH ...............
Butler, OH

Harrisburg-Lebanon-Carlisle, PA .....
Cumberland, PA
Dauphin, PA
Lebanon, PA
Perry, PA

Hartford-Middletown-New Brit-
ain-Bristol, CT ..................................

Hartford, CT
Litchfield, CT
Middlesex, CT
Tolland, CT

H ickory, N C ..........................................
Alexander, NC
Burke, NC
Catawba. NC

H onolulu, H I .........................................
Honolulu, HI

Houma-Thibodaux, LA .......................
Lafourche, LA
Terrebonne, LA

H ouston, T X ..........................................
Fort Bend. TX
Harris, TX
Liberty, TX
Montgomery, TX
Waller TX

1.047

1.050

1.377

.943

.912

1.069

.880

.859

.850

.804

.988

.937

1.109

1.220

.826

1.023

1.201

.858

Table l.-Construction Cost Index
for Urban Areas-Continued

Con-
'Urban area (constituent counties struction

or county equivalents) cost
index

Huntington-Ashland, WV-KY-OH ...
Boyd. KY
Carter. KY
Greenup, KY
Lawrence, OH
Cabell. WV
Wayne, WV

Huntsville. AL .............................Madison. AL
Indianapolis. INi ..................................

Boone, IN
Hamilton, IN
Hancock, IN
Hendricks, IN
Johnson, IN
Marion, IN
Morgan, IN
Shelby, IN

Iowa City, IA ......................................
Johnson, IA

Jackson, M I .........................................
Jackson, MI

Jackson. M S ..........................................
Hinds. MS
Madison, MS
Rankin, MS"

Jackson, TN ..........................................
Madison, TN

Jacksonville, FL ...................................
Clay, FL
Duval. FL
Nassau, FL
St. Johns, FL

Jacksonville, NC ...................................
Onslow, NC

Janesville-Beloit, WI ..........................
Rock. WI

Jersey City, NJ .....................................
Hudson, NJ

Johnson City-Kingsport-Bristol,
T N -V A ................................................

Carter, TN
Hawkins, TN
Sullivan, TN
Unicoi, TN
Washington, TN
Bristol City, VA
Scott. VA
Washingtoh, VA

Johnstown, PA ....................................
Cambria, PA
Somerset, PA

Joliet, IL ..................................................
Grundy, IL
Will, IL

Joplin, MO ...................
Jasper, MO
Newton, MO

Kalamazoo, MI ....................................
Kalamazoo, MI

Kankakee, IL ................................
Kankakee, IL

Kansas City, KS-MO ..........................

1.029

.800

.988

1.370

1.096

.930

.937

.874

1.115

.932

1.400

1.004

1.199

.877

.941

1.117

•1.119

.913
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Table I.-Construction Cost Index
for Urban Areas--Continued

Con-
Urban area (constituent counties struction

or county equivalents) cost
index

Johnson, KS
Leavenworth, KS
Miami, KS
Wyandotte, KS
Cass, MO
Clay, MO
Jackson, MO
Lafayette, MO
Platte, MO
Ray, MO

Kenosha, W I .........................................
Kenosha, WI

Killeen-Temple, TX ............................
Bell, TX
Coryell, TX

Knoxville, TN .......................................
Anderson, TN
Blount, TN
Grainger, TN
Jefferson, TN
Knox, TN
Sevier, TN
Union, TN

Kokom o, IN ...........................................
Howard, IN
Tipton, IN

LaCrosse, W I ........................................
LaCrosse, WI

Lafayette, LA ........................................
Lafayette, LA
St. Martin, LA

Lafayette, IN .........................................
Tippecanoe, IN

Lake Charles, LA .................................
Calcasieu, LA

Lake County, IL ....................................
Lake, IL

Lakeland-Winter Haven, FL .............
Polk, FL

Lancaster, PA .......................................
Lancaster, PA

Lansing-East Lansing, MI ...................
Clinton, MI
Eaton, MI
Ingham, MI

Laredo, TX ............................................
Webb, TX

Las Cruces, NM ....................................
Dona Ana, NM

Las Vegas, NV ......................................
Clark, NV

Lawrence, KS ........................................
Douglas, KS

Lawton, OK ...........................................
Comanche, OK

Lewiston-Auburn, ME .........................
Androscoggin, ME

Lexington-Fayette, KY .......................
Bourbon, KY
Clark, KY
Fayette, KY
Jessamine, KY
Scott, KY
Woodford, KY

Lim a, O H ..............................................

.872

.910

.873

.885

.970

.958

1.116

.929

1.035

.788

.977

1.108

.728

.845

.949

1.118

.997

.952

1.063

.943

Table I.-Construction Cost Index
for Urban Areas--Continued

Con-
Urban area (constituent counties struction

or county equivalents) cost
index

Allen, OH
Auglaiz'e, OH

Lincoln, NE ........................
Lancaster, NE

Little Rock-North Little Rock, AR....
Faulkner, AR
Lonoke, AR
Pulaski, AR
Saline, AR

Longview-Marshall, TX ......................
Gregg, TX
Harrison, TX

Lorain-Elyria, OH ................................
Lorain, OH

Los Angeles-Long Beach, CA ............
Los Angeles, CA

Louisville, KY-IN ..................................
Clark, IN
Floyd, IN
Harrison, IN
Bullitt, KY
Jefferson, KY
Oldham, KY
Shelby, KY

Lubbock, TX ..........................................
Lubbock, TX

Lynchburg, VA .....................................
Amherst, VA
Campbell, VA
Lynchburg City, VA

Macon-Warner Robins, CA ...............
Bibb, GA
Houston, GA
Jones, CA
Peach, CA

M adison, W I ........................................
Dane, WI

Manchester-Nashua, NH ....................
Hillsborough, NH
Merrimack, NH

M ansfield, O H ......................................
Richland, OH

McAllen-Edinburg-Mission, TX ........
Hidalgo, TX

M edford, O R ........................................
Jackson, OR

Melbourne-Titusville, FL ...................
Brevard, FL

Memphis, TN-AR-MS .........................
Crittenden, AR
De Soto, MS
Shelby, TN
Tipton, TN

M erced, CA ..........................................
Merced, CA

Miami-Hialeah, FL ...............................
Dade, FL

Middlesex-Somerset-Hunterdon,
N J ............................................. ..........

Hunterdon, NJ
Middlesex, NI
Somerset, NJ

M idland, TX ..........................................
Midland, TX

M ilw aukee. W I ...................... ..............

1.066

.925

.746

1.048

1.065

.983

.911

.900

.809

1.044

1.084

.875

.762

.975

.839

.877

1.092

.961

1.191

.862

1.069

Table I.-Construction Cost Index
for Urban Areas-Continued

Con-
Urban area (constituent counties struction

or county equivalents) cost
index

Milwaukee, WI
Ozaukee, WI
Washington. WI
Waukesha, WI

Minneapolis-St. Paul, MN-WI ...........
Anoka, MN
Carver. MN
Chisago, MN
Dakota, MN
Hennepin, MN
Isanti, MN
Ramsey. MN
Scott, MN
Washington, MN
Wright, MN
St. Croix, WI

M obile, A L .............................................
Baldwin, AL
Mobile, AL

M odesto, CA .........................................
Stanislaus, CA

Monmouth-Ocean, NJ .........................
Monmouth, NJ
Ocean, NJ

M onroe, LA ..........................................
Ouachita, LA

M ontgomery, AL .................................
Autauga, AL
Elmore, AL
Montgomery, AL

M uncie, IN .............................................
Delaware, IN

M uskegon, M I .......................................
Muskegon, MI

N aples, FL .............................................
Collier, FL

N ashville, TN ........................................
Cheatham, TN
Davidson, TN
Dickson, TN
Robertson, TN
Rutherford, TN
Sumner, TN
Williamson, TN
Wilson, TN

Nassau-Suffolk, NY .............................
Nassau, NY
Suffolk, NY

New Bedford-Fall River-Attleboro,
M A .....................................................

Bristol. MA
New Haven-Waterbury-Meriden,

C T ...................... .... ......................
New Haven, CT

New London-Norwich, CT .................
New London, CT

New Orleans, LA .................................
Jefferson, LA
Orleans, LA
St. Bernard, LA
St. Charles, LA
St. John The Baptist, LA
St. Tammany, LA

New York, NY ......................

.943

.906

1.058

1.093

.934

.824

1.006

.970

.879

.875

1.382

1.248

1.199

1.185

1.052

1.495
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Table I.-Construction Cost Index
for Urban Areas-Continued

Con-
Urban area (constituent counties struction

or county equivalents) cost
index

Bronx, NY
Kings, NY
New York City, NY
Putnam, NY
Queens, NY
Richmond, NY
Rockland, NY
Westchester, NY

N ew ark. N J ...........................................
Essex, NJ
Morris. NJ
Sussex. NJ
Union, NJ

N iagara Falls, NY ................................
Niagara, NY

Norfolk-Virginia Beach-Newport
N ew s, V A ..........................................

Chesapeake City, VA
Gloucester, VA
Hampton City, VA
James City Co., VA
Newport News City, VA
Norfolk City. VA
Poquoson, VA
Portsmouth City, VA
Suffolk City, VA
Virginia Beach City, VA
Williamsburg City, VA
York, VA

O akland, CA ........................................
Alameda, CA
Contra Costa, CA

O cala, FL .............................................
Marion. FL

O dessa. TX .........................................
Ector, TX

Oklahoma City, OK .............................
Canadian, OK
Cleveland, OK
Logan, OK
McClain. OK
Oklahoma, OK
Pottawatomie, OK

O lym pia, W A .....................................
Thurston. WA

O m aha. NE-IA ....................................
Pottawattamie, IA
Douglas. NE
Sarpy, NE
Washington, NE

Orange County. NY .............................
Orange, NY

O rlando, FL ...........................................
Orange, FL
Osceola, FL
Seminole, FL

Owensboro, KY ....................................
Daviess, KY

Oxnard-Ventura, CA ..........................
Ventura, CA

Panam a City, FL ..................................
Bay. FL

Parkersburg-Marietta, WV-OH ........
Washington. OH
Wood, WV

Pascagoula,,.MS .............................. ,

1.421

1.190

Table .- Construction Cost Index
for Urban Areas-Continued

Con-
Urban area (constituent counties struction

or county equivalents) cost
index

Jackson, MS
Pensacola, FL ........................................

Escambia, FL
Santa Rosa, FL

Peoria, IL ................................................
Peoria, IL
Tazewell, IL
Woodford. IL

Philadelphia, PA-NJ ..................
Burlington, NJ
Camden, NJ
Gloucester, NJ
Bucks, PA
Chester, PA
Delaware, PA
Montgomery, PA
Philadelphia, PA

Phoenix. A Z ..........................................
Maricopa. AZ

Pine Bluff, A R .......................................
Jefferson, AR

Pittsburgh, PA .......................................
Allegheny, PA
Fayette, PA
Washington, PA
Westmoreland, PA

Pittsfield, M A ........................................
Berkshire, MA

Portland. ME .......................
Cumberland, ME
Sagadahoc, ME
York, ME

Portland, O R ........................................
Clackamas, OR
Multnomah, OR
Washington, OR
Yamhill, OR

Portsmouth-Dover-Rochester, NH...
Rockingham, NI
Strafford, NH

Poughkeepsie, NY ...............................
Dutchess, NY

Providence-Pawtucket-
Woonsocket. RI ................................

Bristol, RI
Kent, RI
Newport, RI
Providence, RI
Washington, RI

Provo-Orem, UT ....................
Utah, UT

Pueblo, CO ............................................
Pueblo. CO

Puerto Rico .........................
Racine. WI .........................

Racine, WI
Raleigh-Durham, NC ...........................

Durham; NC
Franklin, NC
Orange, NC
Wake, NC

Rapid City, SD ......................................
Pennington. SD

Reading, PA .........................................
Berks. PA

Redding, CA ..........................................

.842

.968

1.169

.959

.943

1.311

1.502

.992

.989

1.050

1.193

1.101

.827

.949

1.000
1.088

.990

1.112

1.104

.944

Table I.-Construction Cost Index
for Urban Areas-Continued

Con-
Urban area (constituent counties struction

or county equivalents) cost
index

Shasta, CA
R eno, N V ..............................................

Washoe, NV
Richland-Kennewick. WA ................

Benton, WA
Franklin. WA

Richmond-Petersburg, VA .................
Charles City Co., VA
Chesterfield. VA
Colonial Heights City, VA
Dinwiddie, VA
Goochland, VA
Hanover, VA
Henrico, VA
Hopewell City, VA
New Kent, VA
Petersburg City, VA
Powhatan, VA
Prince George, VA
Richmond City, VA

Riverside-San Bernardino, CA ........
Riverside, CA
San Bernardino, CA

.Roanoke, V A .......................................
Botetourt, VA
Roanoke, VA
Roanoke City, VA
Salem City, VA

Rochester. MN .......... : .....................
Olmsted, MN

Rochester, N Y .......................................
Livingston, NY
Monroe, NY
Ontario, NY
Orleans. NY
Wayne, NY

Rockford, IL ..........................................
Boone, IL
Winnebago, IL

Sacram ento, CA ...................................
Eldorado, CA
Placer, CA
Sacramento, CA
Yolo, CA

Saginaw-Bay City-Midland, MI........
Bay, MI -
Midland, Mi
Saginaw, MI

St. Cloud, M N .......................................
Benton, MN
Sherburne, MN
Steams, MN

St. Joseph, M O ......................................
Buchanan, MO

St. Louis, M O-1L ...................................
Clinton, IL
Jersey, IL
Madison, IL
Monroe, IL
St. Clair, IL
Franklin, MO
Jefferson, MO
St. Charles, MO
St. Louis, MO
St. Louis City, MO

Salem, OR ............................................

1.021

1.002

1.011

1.073

.983

1.358

1.250

.899

1.202

1.013

.964

1.035

1.143

.888
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Table I.-Construction Cost Index
for Urban Areas-Continued

Con-
Urban area (constituent counties struction

or county equivalents) cost
index

Marion, OR
Polk, OR

Salinas-Seaside-Monterey, CA .........
Monterey, CA

Salt Lake City-Ogden, UT .................
Davis, UT
Salt Lake, UT
Weber, UT

San Angelo, TX ....................................
Tom Green, TX

San Antonio, TX .................................
Bexar, TX
Comal, TX
Guadalupe, TX

San Diego, CA ......................................
San Diego, CA

San Francisco, CA ...............................
Matin, CA
San Francisco, CA
San Mateo, CA

San Jose, CA .........................................
Santa Clara, CA

Santa Barbara-Santa Maria-
Lompoc, CA .....................................

Santa Barbara, CA
Santa Cruz, CA ...................................

Santa Cruz, CA
Santa Fe, NM ........................................

Los Alamos, NM
Santa Fe, NM

Santa Rosa-Petaluma, CA .................
Sonoma, CA

Sarasota, FL ..........................................
Sarasota, FL

Savannah, GA ......................................
Chatham, GA
Effingham, GA

Scranton-Wilkes-Barre, PA ...............
Columbia, PA
Lackawanna, PA
Luzerne, PA
Monroe, PA
Wyoming, PA

Seattle, W A ...........................................
King, WA
Snohomish, WA

Sharon, PA ............................................
Mercer, PA

Sheboygan, WI .....................................
Sheboygan, WI

Sherman-Denison, TX .........................
Grayson, TX

Shreveport, LA .....................................
Bossier, LA
Caddo, LA

Sioux City, IA-NE ...............................
Woodbury, IA
Dakota, NE

Sioux Falls, SD ....................................
Minnehaha, SD

South Bend-Mishawaka. IN ...............
St. Joseph. IN

Spokane, W A .......................................
Spokane, WA

1.091

.871

.909

.921

1.043

1.043

1.028

1,036

.950

1.086

1.134

.804

1.028

1.110

1.085

1.144

1.040

.949

.936

1.020

1.202

1.143

.971

Table I.-Construction Cost Index
for Urban Areas-Continued

Con-
Urban area (constituent counties struction

or county equivalents) cost
index

Springfield, IL ......................................
Menard, IL
Sangamon, IL

Springfield, MA ....................................

Hampden. MA
Hampshire, MA

Springfield, MO ....................................

Christian, MO
Greene, MO

State College, PA .................................

Centre, PA
Steubenville-Weirton, OH-WV .......

Jefferson, OH
Brooke, WV
Hancock, WV

Stockton, CA ........................................
San Joaquin, CA

Syracuse, NY ........................................
Madison, NY
Onondaga, NY
Oswego, NY

Tacoma, WA .........................................

Pierce, WA
Tallahassee, FL ....................................

Gadsden. FL
Leon, FL

Tampa-St. Petersburg-Clearwater,
F L ........................................................

Hernando, FL
Hillsborough, FL
Pasco, FL
Pinellas, FL

Terre Haute, IN ....................................
Clay, IN
Vigo, IN

Texarkana-TX-Texarkana, AR .........
Miller, AR
Bowie, TX

Toledo, O H ............................................
Fulton, OH
Lucas, OH
Wood, OH

Topeka, K S ............................................
Shawnee, KS

T renton, NJ ............................................
Mercer, NJ

Tucson, A Z ...........................................
Pima, AZ

T ulsa, O K .............................................
Creeks, OK
Osage, OK
Rogers, OK
Tulsa, OK
Wagoner, OK

Tuscaloosa, A L .....................................

Tuscaloosa, AL
Tyler, TX .., .. - ....................... ........

Smith, TX
Utica-Rome, NY ...................................

Herkimer, NY
Oneida, NY

Vallejo-Fairfield-Napa, CA ................
Napa, CA
Solano, CA

Vancouver, WA ...................................
Clark. WA

1.233

.912

1.035

1.167

1.060

1.312

1.038

.989

.890

1.040

.754

1.044

.996

1.226

.931

.911

1.003

.922

1.256

1.118

.819

Table I.-Construction Cost Index
for Urban Areas-Continued

Con-
Urban area (constituent counties struction

or county equivalents) cost
index

V ictoria, T X .........................................
Victoria, TX

Vineland-Millville-Bridgeton NJ .....
Cumberland. NJ

Visalia-Tulare-Porterville, CA ..........
Tulare, CA

W aco, T X ..............................................
McLennan, TX

Washington, DC-MD-VA ...................
District of Columbia. DC
Calvert, MD
Charles, MD
Frederick, MD
Montgomery, MD
Prince Georges, MD
Alexandria City, VA
Arlington, VA
Fairfax, VA
Fairfax City, VA
Falls Church City. VA
Loudoun, VA
Manassas City, VA
Manassas Park City, VA
Prince William, VA
Stafford, VA

Waterloo-Cedar Falls, IA ..................
Black Hawk, IA
Bremer, IA

W ausau, W I .........................................
Marathon, WI

West Palm Beach-Boca Raton-
Delray Beach, FL ............................

Palm Beach, FL
Wheeling, WV-OH .............................

Belmont, OH
Marshall, WV
Ohio, WV

W ichita, K S ...........................................
Butler, KS
Harvey, KS
Sedgwick, KS

W ichita Falls, TX ................................
Wichita, TX

W illiam sport, PA .................................
Lycoming. PA

Wilmington. DE-NJ-MD ......................
New Castle, DE
Cecil, MD
Salem, NJ

W ilm ington, NC ...................................
New Hanover, NC

Worcester-Fitchburg-Leominster,
M A ......................................................

Worcester, MA
Y akim a, W A .........................................

Yakima, WA
Y ork, PA ................................................

Adams, PA
York, PA

Youngstown-Warren, OH .................
Mahoning, OH
Trumbull. OH

Yuba City, CA .....................................

, .842

1.099

1.017

.840

1.155

.911

.889

.944

1.052

.872

.929

1.063

1.231

.851

1.252

.975

.984

.981

.910
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Table I.-Construction Cost Index
for Urban Areas-Continued

Con-
Urban area (constituent counties struction

or county equivalents) cost
index

Sutter, CA
Yuba. CA

TABLE II.-CONSTRUCTION COST
INDEX FOR RURAL AREAS

Con-
structionNonurban area cost

index

Alabam a ................................................
Alaska ...................................................
Arizona ..................................................
Arkansas .................. .....
California ........................
Colorado ...............................................
Connecticut .......................
Delaware ................... ....
Florida ...................................................
Georgia .........................
Hawaii ...................................................
Idaho .....................................................
Illinois ....................................................
Indiana ........................
Iowa ......................................................
Kansas ........................
Kentucky .............................................
Louisiana ..............................................
M aine .............................................. ; .....
Maryland .......................
M assachusetts ....................................
M ichigan ..............................................
M innesota ............................................
M ississippi ...........................................
M issouri .................................................
M ontana .............................................
Nebraska ............................ .................
Nevada ..................................................
New Hampshire ....... ; ................
New Jersey I ........................................
New M exico ..........................................
New York .......................
North Carolina ......................................
North Dakota ........................................
O hio .......................................................
O klahom a .............................................
Oregon ........................
Pennsylvania ........................................
Puerto Rico ...........................................
Rhode Island ' .....................................
South Carolina ...................
South Dakota .......................................
Tennessee ............................................
Texas ...........................
Utah .......................................................
Verm ont ................................................
Virginia ...........................................
W ashington ...................................
W est Virginia ........................................
W isconsin ............................................
W yom ing ..............................................

.787
1.582
1.000
.749

1.034
.939

1.183
1.040
.777
.817
.907
.930
.978
.919
.880
.814
.921
941

1.037
1.180
1.169
.962
.918
.834
.847
.917
.772
.966

1.069

.893
1.224
.788
.942
.884
;828
.931

1.177
1.000

.774

.898

.766

.783

.869
1.038

.912
1.072
1.031
.864
.958

Appendix C-List of Plant and Fixed
Equipment, and Moveable Equipment'

I. Plant

A. Land Movements

Bumpers
Culverts
Fencing

a. Brick or stone
b. Chain link
c. Wire
d. Wood

Flagpole
Heated pavement
Lawn sprinkler system
Parking lot gate
Parking lot, open walls
Paving (including roadways, walks, and

parking)
a. Asphalt
b. Concrete
c. Gravel

Retaining wall
Shrubs, lawns, trees
Sign
Snow melting system
Turf, artificial
Underground sewer and water lines
Yard lighting

B. Buildings

Boiler house
Garage

a. Masonry
b. Wood frame

Masonry, reinforced concrete frame
Masonry, steel frame, fireproofed
Masonry, steel frame, not fireproofed
Masonry, wood frame
Reinforced concrete, common design
Residence

a. Masonry
b. Wood frame

Storage building
a. Masonry
b. Wood frame

Building, componentized parts
a. Automatic door
b. Canopies
c. Ceiling finishes
d. Computer flooring
e. Cubicle track
f. Designation signs
g. Drapery track
h. Floor finishes
i. Folding partitions
j. Interior finish
k. Loading docks
1. Overhead door
m. Partitions, interior
n. Roof covering
o. Storefront construction
p. Toilet partitions
q. Wall paint
r. Wallpaper

'Adapted from the list published by the
American Hospital Association, 1987 edition.

Multilevel parking structure, masonry

II. Fixed Equipment

A. Building Services Equipment

Boiler smokestack, metal
Clean air equipment
Clock system, central
Doctors' in-and-out register
Electric lighting and power

a. Feed wiring
b. Conduit and wiring
c. Fixtures
d. Transformer
e. Switch gear

Elevator
a. Dumbwaiter
b. Freight
c. Passenger, high-speed automatic
d. Passenger, other

Emergency light system
Escalator
Fire alarm system, door closing devices
Heating, ventilating, and air

conditioning system
Air conditioning system, all equipment

and units
a. Large-over 20 tons
b. Medium-5-15 tons
c. Small-under 5 tons
d. Boiler
e. Compressor, air
f. Condensate tank
g. Condenser
h. Controls
i. Cooler and dehumidifier
j. Cooling tower

(1) Metal
(2) Wood

k. Duct work
1. Fan, air handling and ventilating
m. Furnace, domestic type
n. Incinerator, indoor
o. Oil storage tank
p. Piping
q. Precipitator
r. Pump
s. Radiator, cast iron
t. Radiator, finned tube
u. Solar heat equipment
v. Unit heater

Intercom system
Laboratory plumbing, piping
Magnetic door holders
Nurse call system
Oxygen, gas, air piping
Paging system
Plumbing, composite

a. Fixtures
b. Piping
c. Pump
d. Water heater, commercial
e. Water storage tank

Pneumatic tube system
Sprinkler and fire protection system

a. Fire alarm system
b. Fire pump
c. Smoke and heat detectors' All counties within tlhe State are classified

urban.
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d. Sprinkler system
e. Tank and tower

Sewerage, composite
a. Piping
b. Sump pump and sewerage ejector

Telephone system
Television antenna system
Vacuum cleaning system
Water wells

B. Other Fixed Equipment

Bench, bin, cabinet, counter, shelving,
built-in

Cabinet, biological safety
Carpentry work
Caulking
Ceramic tile
Conveying system
Drilled piers
Fire protection in hoods
Generator set
Hood, fume
ICU-CCU counters
Lockers, built-in
Mailboxes, built-in
Millwork
Nurses' counter
Painting
Pass-through boxes
Patients' wardrobes and vanities
Sink and drainboard
Sterilizer, built-in
X-ray protection

Ii. Moveable Equipment

Accelerator
Accounting/bookkeeping machine
Acculab
Adding machine
Air conditioner, window
Alternating pressure pad
Ambulance
Amplifier
Analyzer

a. Amino acid
b. Autos
c. Biochromatic
d. Clinical
e. Gas
f. Oxygen
g. pH gas
h. Peripheral
i. Pulmonary function

Anesthesia unit
Ankle exerciser
Apparatus

a. Anesthesia
b. Blood transfusion
c. Bone surgery
d. Resuscitating

Arthroscopy instrumentation
Aspirator
Audiometer
Autoclave
Automobile

a. Delivery
b. Passenger

Autoscaler, ionic
Auto suture stapler

Balance
a. Analytical
b. Electronic
c. Precision mechanical

Basal metabolism unit
Bassinet
Bassinet, heated
Bath

a. Paraffin
b. Serological
c. Sitz
d. Water, laboratory
e. Whirlpool

Battery charger
Bed

a. Electric
b. Flotation therapy
c. Hydraulic
d. Labor
e. Manual
f. Orthopedic

Bedpan washer
Beepers, paging
Bench, metal or wood
Bilirubin lamps
Bin, metal or wood
Binder, punch machine
Biochemical analysis unit, micro
Biofeedback machine
Bipolar coagulator
Blanket drier
Blanket warmer
Blood chemistry analyzer, automated
Blood cell counter
Blood gas analyzer
Blood gas apparatus, volumetrics
Blood warmer
Blood warmer coil
Boiler, copper
Bookcase, metal
Bottle washer
Bovie unit
Breathing unit, positive pressure
Broiler
Bronchoscope

a. Flexible
b. Rigid

Buffer, electric
Bulletin board
Burnisher, silverware
Cabinet

a. Bedside
b. File
c. Instrument
d. Metal or wood
e. Pharmacy
f. Solution
g. X-ray

Cage, animal
Camera *

Camera, surgical
Camera, TV monitoring, color.or black

and white
Camera, videotape, color or black and

white
Can opener, electric
,Canopy, ventilating, ironer - * .
:Capsule machine
'Carbon monoxide recorder/detector

Cardioscope
Carpeting
Cart

a. Food/tray, heat-refrig
b. Maid
c. Medicine'
d. Supply
e. Utility

Cash register
Cassette changer
Cautery unit

a. Dermatology
b. Gynecology

Central processing unit
Centrifuge
Centrifuge, refrigerated
Chair

a. Dental
b. Executive
c. Hydraulic, surgeon's
d. Kinetron
e. Podiatric
f. Specialist

Chart rack
Chart recorder
Check .signer
Child immobilizer
Chloridiometer
Chromatograph, gas
Cidematic washer
Clock
Clopay wrapping machine
Clothes locker

a. Fiberglass or metal
b. Laminate or wood

Cobalt unit
Coffee maker
Cold pack unit, floor
Collator, electric
Collector, silver, automatic
Colonoscope
Colorimeter
Colposcope with floorstand
Compactor, waste
Compresser, air
Computer assisted system for exercise
Computer

a. Cardiac output
b. Clinical
c. Large
d. Micro
e. Mini

Computer terminal
Conductivity tester
Conveyor system, laundry
Conveyor, tray
Cooker, pressure, food
Cooler

a: Walk-in, freestanding
b. Water

CO -oximeter
Copier
Coulter counter

-Credenza
CribCroupet te..

'Cryo.:ophthalmic unit with probes
' Cryoetat . I
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Cryosurgical unit
Cutter

a. Cloth, electric
b. Food

Cystic fibrosis system
Cystometer
Cystoscope
Data card processing unit, including

keypunch, verifier, reader, sorter
Data printing unit
Data storage unit

a. Mechanical
b. Nonmechanical

Data tape processing unit, including
controller, drive, tape deck

Decalcifier
Defibrillator
Densitometer, recording
Dental drill with syringe
Dermatome
Desk, metal or wood
Diagnostic set
Diathermy unit
Dictating equipment
Digital fluoroscopy unit
Digital radiography unit
Dilutor
Dish Sterilizer
Dishwasher
Disinfector
Dispenser

a. Alcohol
b. Butter, refrigerated
c. Milk or cream

Distilling apparatus
Dopplers
Dose calibrator
Dresser
Drier

a. Clothes
b. Hair
c. Sonic

Drill press
Drying oven, paint shop
Duplicator
Echocardiograph system
Echoview system
Electrocardioscanner
Electrocardiograph
Electroencephalograph
Electromyograph
Electronic blood pressure device
Electrophoresis unit
Electrosurgical unit
Emission computer tomography (ECT)

scanner
Enlarger
Ergometer
Ether-suction unit
Evacuator
Evoked potential unit
Exercise apparatus
Extracorporeal shock-wave lithotripters
Extractor, laundry
Facsimile transmitter
Fiber optic equipment
Fiberometer
Film changer
Flame photometer

Floor scrubbing machine
Floor waxing machine
Fluorimeter
Fluoroscope
Folder, flatwork
Food chopper
Frame, turning
Freezer, ultra cold
Fryer, deep fat
Furnace, laboratory
Furniture

a. Central supply
b. Dietary
c. Housekeeping
d. ICU-CCU
e. In-service education
f. Labor-delivery
g. Laboratory
h. Lobby or public areas
i. Nursing services
j. Office
k. Operating room
I. Patient
m. X-ray

Gamma camera
Gamma counter
Gamma wall system
Garbage disposal
Graphotype
Griddle
Grinder, food waste
Hand dynamometer
Heart-lung system
Hemoglobinometer
Hemodialysis unit
Hemophotometer
Hoist, chain or cable
Holter electrocardiograph
Holter electroencephalograph
Homogenizer
Hood, exhaust or Bacti
Hot-food box
Hotplate
Humidifier
Hyperbaric chamber
Hydrocollator
Hydrotherapy equipment
Hyfrecator
Hypothermia apparatus
Ice-cream freezer
Ice-cream storage cabinet
Ice-cube making equipment
Illuminator unit, multifilm
Illuminator unit, single
Image intensifier
IMI infant care center
Immuno-diffusion equipment
Imprinter, addresser
Imprinter. embossed plate
Incubator

a. Laboratory
b. Nursery

Indicator, remote
Infusion pump
Inhalator
Instruments, ortho-urological
Insufflator
Integrator
Intercom

lontophoresis unit
Ironer, flatwork
Isodensitometer
Isolation chamber
Isotope equipment
Kettle, steam jacketed
Kiln
K-pads
Kymograph
Laminar air-flow unit

a. Cabinet
b. Wall

Lamp
a. Deep therapy
b. Emergency
c. Infrared
d. Mercury quartz.
e. Microscope

Laparoscope
Laryngoscope
Lathe
Lawn mower, power
Library furnishings
Lifter, patient
Light

a. Delivery
b. Examining
c. Operating
d. Portable, emergency

Linear accelerator
Linen cart
Linen drier
Linen press
Linen table
Linen washer
Loom
Lowerator
Magnetic resonance imaging
Mailing machine
Mannequin
Marking machine
Meat chopper
Medi-prep
Meter, pH
Microfilm unit
Microgasometer
Microphone
Microscope
Microprojector
Microtome
Mirror, therapy
Mixer, commercial type
Model, anatomical
Monitor

a. Apnea
b. Cardiac
c. Cerebral function
d. Patient
e. TV

Narcotic safe
Natural childbirth backrest
Nebulizer

a. Pneumatic
b. Ultrasonic

Nephroscope
Neurological surgical table headrest
Nourishment ice station
Nuclear magnetic resonance scanner
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Operating stool
Opthalmoscope
Optical readers
Orthotron system
Oscilloscope
Osmometer
Otoscope
Ottoman
Oven

a. Baking
b. Microwave
c. Paraffin . ..
d. Roasting
e. Sterilizing

Oximeter
Oxygen tank, motor, and truck
Pacemaker, cardiac
Pacing system analyzer
Packaging machine
Paint spray booth
Paint spraying machine
Panendoscope
Paper baler
Parallel bars
Parking lot sweeper
Patient monitoring equipment
Peeler, vegetable, electric
Percussor
Perforator
Phonocardiograph
Photocoagulator
Photocopier
Photography apparatus, gross pathology
Photometer
Phototherapy unit
Physicians' in-and-out register, portable
Physiological monitor
Physioscope
Piano
Pipe cutter-threader
Pipette, automatic
Planer and shaper, electric
Plasma freezer
Plate bending press
Polisher, floor
Polishing and buffing machine
Power supply
Press, laundry
Proctoscope
Projection machine
Projector, slide
Prothrombin timer, automated
Pulmonary function equipment
Pulsed oxygen chamber
Pump

a. Breast
b. Stomach
c. Surgical
d. Vacuum

Radiation meter
Radioactive source, cobalt
Radiographic duplicating printer
Radiographic fluoroscopic combination
Radiographic head unit
Range, household
Ratemeter, dual
Recorder

a. Laboratory
b. Tape

Refractometer
Refrigerator

a. Blood bank
b. Commercial
c. Domestic
d. Undercounter

Remote control receiver
Respirator
Resuscitator
Retractor
Rhinoscope
Rinser, sonic
Rotary tiller
Roto-osteotome unit
Safe
Sanitizer
Saw

a. Autopsy
b. Band
c. Bench, electric
d. Meat cutting
e. Surgical, electric
f. Neurosurgery

Scale
a. Baby
b. Bed
c. Chair
d. Clinical
e. Laundry, platform
f. Laundry, movable
g. Metabolic
h. Patient
i. Postal

Scanner
a. Body CT
b. Isotope
c. Rectilinear
d. Ultrasonic

Scintillation- scaler
Sectocardiograph
Sensitometer
Seriograph, automatic
Settee
Sewing machine
Shaking machine
Sharpener, microtome knife
Shears, squaring, floor
Shelving, portable, steel
Shoulder wheel
Sigmoidoscope
Silver recovery unit
Simulator
Skeleton
Slicer

a. Bread
b. Meat

Slide projector
Slide strainer, laboratory
Slit lamp
Snow blower
Sofa
Spectroscope
Spectrophotometer
Sphygmomanometer
Spirometer
Stall bars
Stamp machine
Stand

a. Basin

b. Irrigating
c. IV
d. Mayo

Stapler, electric or air
Steam pack equipment
Steamer, vegetable
Stencil machine
Stereo equipment
Sterilizer, movable
Stethophone
Still, water
St-tif6i system
Stimulator, muscle
Stretcher
Suction pump
Table

a. Anesthetic
b. Autopsy
c. Electrohydraulic tilt
d. Examining
e. Fracture
f. Food preparation
g. Instrument
h. Light
i. Metal
j. Obstetrical
k. Operating
1. Orthopedic
m. Overbed
n. Pool
o. Refrigerated
p. Therapy
q. Traction
r. Urological
s. Wood

Tank
a. Cleaning
b. Full body
c. Hot water
d. Paraffin
e. Therapy

Telemetry unit
Telescope, microlens
Telescopic shoulder wheel
Telethermometer
Television receiver
Tent

a. Aerosol
b. Oxygen

Test equipment
Thermometer, electronic
Thyroid testing equipment
Time recording equipment
Tissue embedding center
Tissue processor
Titrator, automatic
Toaster, commercial type
Tonometer
Totalap
Traction unit
Tractor
Transcribing equipment
Transcutaneous nerve simulator system.
Treadmill, electric
Truck, hot food
Truck

a. Forklift
b. Multipurpose filling
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• c. Van, pickup
Trunk

a. Platform
b. Tray .

Tube dryer
Tube tester
Tumbler
Typewriter

a. Electric.
b. Manual

Ultrasonic cleaner
Ultra sonic fetal heart detector
Urn, coffee
Vacuum cleaner
Vacuvette
Valet, office
Vectorcardiograph
Vending machine
Ventilator, respi'ratory
Vial filler
Vibrator
Victoreens meter
Vise, large bench
Walkie-talkie
Warmer

a. Dish
b. Food

Washer, glassware
Washing machine

a. Commercial
b. Domestic

Water cooler, bottle or fountain type
Water purifier or softener
Welder
Wheelchair
Wire tightener-twister
Word processor

a. Large
b. Small

X-ray
a. Developing tank
b. Film drier
c. Film processor
d. Image intensifier
e. Intensifying screens
f. Wiring
g. Unit, deep therapy
h. Unit, fluoroscopic
i. Unit, mobile
j. Unit, radiographic
k. Unit, superficial therapy

Appendix D--Regulatory Impact
Analysis

A. Introduction
Executive Order (E.O.) 12291 requires

us to prepare and publish a final
regulatory impact analysis for any final
regulation that meets. one of the E.O.
criteria for a "major rule",; that is, that
will likely result in: An annual effect on
the economy of $100 million or more; a
major increase in costs or prices for
consumers, individual industries,.
Federal, State, or local government.
agencies,. or geographic regions; or
significant adverse, effects on.. - :
competition,'employment, investment,

productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

In addition, we generally prepare a
final regulatory flexibility analysis that
is consistent with the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601
through 612), unless the Secretary
certifies that the final regulation will not
have a significant economic impact on a
substantial number of small entities. For
purposes of the RFA, we treat all
hospitals as small entities.

We believe that this final rule will
result in significant changes in the
manner in which hospitals finance their
capital expenditures. Accordingly, we .
have prepared the following discussion,
which, in combination with the
preamble of this final rule, constitutes a
combined regulatory impact analysis
and regulatory flexibility analysis -
meeting the requirements of E.O. 12291
and the RFA. This discussion includes
our responses to comments related to
the-initial analysis published with the ,
May 19 proposed rule. •

B. Summary of the Initial Analysis
Published May 19, 1987

In the May 19, 1987 proposed rule, we
presented an initial regulatory impact
analysis that compared projected
payments under the phase-in of
prospective payments for capital costs
over the applicable transition period
(ten years for fixed plant/equipment an
two years for moveable equipment) to
projected payments under current
reasonable cost principles. The
comparison used FY 1984 hospital
capital cost data that were inflated
'through FY 1988 by an industry-wide
inflation rate developed by the
American Hospital Association. We
displayed the effects of implementing
the proposed payment system over the
transition period in terms of the
projected percent change in payment
levels between the amounts that
hospitals would receive under the
current system for FY 1988 compared to
what they could expect under the
proposed capital prospective payment
system.

As a result of both the relatively short
transition period of two years for , ,
moveable equipment and the absence ol
an exceptions policy in the May 19, 1987
proposed rule, some hospitals might
have experienced substantial reductioni
in their payments for capital costs.
Many commenters, in responding. to the
proposed rule, indicated concern with
the proposed payment system. We are
now presenting a final, regulation that"
we believe responds to the commenters'
concerns.

C. Objectives

The chief objective we hope to
achieve through integrating payments
for inpatient capital costs into the
prospective payment system is to
establish the same kind of economic
relationship between hospital
operational characteristics and market
conditions on the one hand, and capital
investment decisions, on the other hand,
as exists in a price-competitive market.
The retrospective payment system now
in effect does not constrain hospital
capital spending sufficiently to bring
these costs under control. Under the
present system of capital payments,
hospitals may gain access to financial
markets for the purpose of obtaining
capital and acquiring assets, even if
these assets do not contribute to the
effective or efficient operation of the
facility. For example, under cost-based
reimbursement, a hospital with low
utilization could borrow funds for
expansion of its plant even though it
may-have surplus capacity, and
Medicare would still reimburse those
capital costs. This final regulation
establishing prospective payment rates
for inpatient hospital capital costs,
therefore, will establish a payment
system that results in hospitals
accepting a greater degree of risk for
their investment decisions. Payments for
capital costs will now face the same
financial and economic incentives to
which operating costs are now subject.

Comment: Many commenters
expressed concern that incorporating
reimbursement for capital costs into the
prospective payment system might
significantly harm their cash flow and
overall reimbursement. In particular,
several hospital associations asserted
that our proposed rates would
undercompensate hospitals capital costs
and thus would have serious effects on
their viability. Others noted that. based
on the initial impact analysis, the new
payment system may initially benefit
some regions or provider types at the
expense of others.

Response: We are issuing these final
regulations to achieve our objective of
more economical capital decisionmaking
by health care providers. Moreover,
although a number of commenters
expressed dissatisfaction with our
analysis, only a few commenters
presented any detailed data in support
of their claims. We are especially
disappointed that none of the major
hospital. associations submitted
pertinent national data.

Regarding our impact analysis, we
caution readers that data limitations
and necessary methodological
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assumptions limit our understanding of
the effects of these regulations on
aggregate groups of hospitals. Even at
this level, the results should be
interpreted cautiously. For example,
some hospitals of a type that appears to
suffer reductions in payment in this
analysis may not have made any major
capital investments between FY 1984
and FY 1988. While our analysis
assumes that the inflation-adjusted
payments for these hospitals have
grown at the same rate as the universe
of hospitals between FY 1984 and FY
1988, their actual capital payments may
have grown at a slower rate over that
period. Ultimately, the requirements of
budget neutrality under section 9303(a)
of Pub. L. 99-509 require that any
increases in payments to some hospitals
be offset by payment reductions to
others.

Moreover, we believe that the
additional payments provided under
§ 412.68, in conjunction with transition
periods for fixed plant/equipment and
moveable equipment that are heavily
weighted towards the hospital-specific
payment in the first few years, should
address many of the potential financial
problems that may arise during the
transition.

D. Analytical Methodology

1. General Considerations
Our approach for displaying the

effects of the new payment system is
similar to the one we adopted in the
May 19, 1987 proposed rule. We will
compare estimated FY 1988 payment
levels under the new payment system
using the FY 1988 Federal payment
blends with projected payments under
the present system. We are computing
projected payments under reasonable
cost principles by inflating each
hospital's FY 1984 costs through FY
1988, using an estimate of the actual rate
of inflation for capital costs. Hospital
groupings that will, on average, receive
higher payments under the new system
will have positive values in our analysis
while hospital groupings that will, on
average, receive lower payments under
the new system will have negative
values. These positive and negative
values represent the percent increase or
reduction in payments compared to
projected payments under the present
system.

Comment: Several commenters noted
that the annual update factors used to
inflate the capital expenses of each
hospital from FY 1984 to FY 1988 levels
were omitted from the proposal.

Response: The updating factors used
represent industry-wide estimates of the
annual rate of inflation for per-case

inpatient capital costs developed by the
American Hospital Association,
adjusted for the decline in Medicare
inpatient utilization since FY 1984. We
have published these estimates
elsewhere in this preamble.

Section 1886(g)(3) of the Act (added
by section 9303(a) of Pub. L. 99-509)
requires payments for capital costs to be
reduced by seven percent for portions of
cost reporting periods or discharges
occurring in FY 1988, regardless of the
method of payment. Accordingly, we
reduced our projected payments under
reasonable cost reimbursement by
seven percent. A similar reduction has
already been made in the Federal
prospective payment rates, so we are
maintaining comparability between
reasonable cost payments and
prospective payments. As a result, the
impact analysis in this document
assumes that both the Federal payment
rates and projected payment rates
already have the seven percent removed
from them.

Since the hospital-specific portion of
the prospective payments for capital is,
under these regulations. the hospital's
actual allowable costs, we need not
compute it separately from the
reasonable costs used to simulate
payments under the current system.
That is, to compute the hospital-specific
portion for a given year of the transition,
all we need do is multiply the hospital's
reasonable costs by the applicable
blend factor in effect for that year of the
transition. For example, in FY 1988,
hospital-specific payments would equal
the product of the same capital
reasonable costs used to compute
reasonable cost payments, multiplied by
the applicable blend factor of .95.

In interpreting the results of this
comparison, readers should keep in
mind the following points:

* The first point is the static nature of
the analysis. Hospitals and other
interested parties should interpret the
following analysis as indicating the
direction and magnitude of changes in
payment amounts based on the capital
costs for hospitals in FY 1984. Although
the cyclical nature of hospital
investment would result in projected
rates of growth in Medicare capital
costs per case which are different for
each hospital, we did not have the
hospital specific data to incorporate
these different growth rates in projecting
FY 1988 hospital capital costs. Thus, for
all of the impact analyses, we increased
each hospital's FY 1984 capital costs per
case by our projections of the national
average increase in Medicare capital
costs per case between FY 1984 and FY
1988. While applying this assumption to
large aggregates of hospitals allows us

to achieve a reasonable projection of the
initial redistributional effects of these
regulations, we warn the reader that, in
assessing the following tables, the
impact results for each group of
hospitals assume FY 1984 conditions
which may not exist in FY 1988.

* Second, we are presenting the
effects of the new hospital payment
system for both the FY 1988 Federal
blends proposed in the NPRM and for
the new blending rate and exceptions
policy of this final regulation. In both
instances, the comparison is made to our
projections of the distribution of capital
payments under the current cost
reimbursement system, and our
estimates of impacts are based on the
assumption that the new payment
system will take effect on October 1,
1987.

& A positive or negative value
associated with a specific hospital
grouping does not necessarily mean that
hospitals in that group would experience
either accounting or economic profits or
losses for all inpatient care services.
Our results show only decreases or
increases of Medicare payments for
capital costs under the new payment
system, relative to payments under the
present system (including the mandated
reductions under section 9303(a) of Pub.
L. 99-509). At present, Medicare covers,
on average, approximately 41 percent of
all inpatient hospital costs (based on
estimated FY 1986 Medicare data
compared to total hospital inpatient
revenues as reported by the American
Hospital Association), and capital
expenditures account for about ten
percent of all hospital inpatient
expenditures. Thus, a five percent
reduction in Medicare capital payments
for an average hospital would result in a
payment reduction of about .2 percent
compared to total Inpatient expenses. A
hospital could receive lower payments
under the new system, but overall, it
could still be profitable because of
operating gains earned from noncapital
services to Medicare patients as well as
to other patients. The converse may also
occur; hospitals earning surpluses under
the capital payment system may be
suffering operating losses.

* The final point is that the impact
values shown in Table I of Appendix D
are single point estimates for different
groups of hospitals rather than a range.
Since a range of impact values allows
one to better understand variations in
capital payments among individual
hospitals, we are including an analysis
of range data for urban and rural
hospitals, showing the distribution of
hospitals using the blended Federal
payment share effective for the first year
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of the phase-in (see Table 11 of
Appendix D, which depicts the effects of
this final rule in comparison to the
proposed rule).

Comment: One commenter argued
that, if the Federal rates are updated for
FY 1990 onward using the prospective
payment update factor for all other
inpatient operating costs, then the new
payment system will extend the Pub. L.
99-509 mandatory reductions in
aggregate capital spending indefinitely
into the future (Section 9303(a) of Pub. L.
99-509 currently does not address
national aggregate capital spending
levels for FY 1990 and beyond). The
commenter alleged that the initial
regulatory impact analysis presented
with the NPRM "obscures" this
regulatory change.

Response: We are presenting our
impact analysis of this regulation in
terms of its possible FY 1988
distributional effects and other impacts
as compared to current law and
regulations. Current law provides for a
nationwide seven percent reduction in
capital-related reimbursement in FY
1988 and a ten percent reduction in FY
1989, regardless of payment mechanism
used.

The data limitations and assumptions
inherent in our analytic model, coupled
with incomplete information on provider
behavioral response to this regulation,
forces us to present only short term
impact projections here. Subject to these
limitations, we nevertheless believe that
the analysis contained herein fairly
represents the impacts of the new
payment system (in and of itself), and
that possible Congressional action
regarding national aggregate
reimbursement levels after FY 1989
remains a separate issue.
. Comment: Three commenters noted

that the Federal rates for the new
payment system are based upon cost
and utilization data derived from
hospital cost reporting periods that
began in FY 1984. Given the fact that the
new rates are on a per discharge basis,
and given the decline in Medicare
inpatient discharges since FY 1983, these
commenters asked whether HCFA's
impact estimates incorporate any
potential decline in revenue that
hospitals face under the new payment
system on this account.

Response: The rates are based upon
our best estimates of total Medicare
capital costs in FY 1988. These estimates
include the effects of nationwide
reductions in hospital occupancy rates
that have occurred since FY 1984.

Comment: Commenters expressed
concern about possible conflict between
HCFA's base year assumptions and
those implicit in the proposed transition
period for moveable equipment. In
particular, one commenter asked

whether the policy and impact analysis
will take into account HCFA's
guidelines to intermediaries regarding
the audit treatment of depreciation
expense. Intermediaries evaluate
reported capital costs for moveable
equipment on the basis of AHA
depreciation schedules which assign a
longer useful life to most items than was
allowed for under the NPRM's proposed
transition period.

Response: We believe that extending
to seven years the transition period for
incorporating capital payments for
movable equipment into the new
payment system more appropriately
accounts for the true depreciable life of
these items.

Comment: Several commenters argued
that we should present impact
projections for blending rates
representing the fourth year and beyond
of the transition.

Response: We are presenting
information giving the direction and
magnitude of changes which interested
parties can expect to occur in the short
term as a result of this rulemaking.
However, providers can mitigate the
long term impacts of the regulations
through several strategies. In the
absence of quantified models of
provider response to the new payment
system for capital, we believe that it
would be speculative to present in
tabular format impact scenarios for the
Federal payment blends for FY 1991 and
beyond. Actual adverse impacts can be
expected to be much less substantial
than shown in the tables, as providers
adapt their capital purchasing to the
new payment system. Similarly, those
hospitals that would be advantaged by
the new payment system can be
expected to act so as to optimize their
benefit.

Comment: Some commenters argued
that, in order to perform a full impact
analysis, we should provide the
projected impacts of the new payment
system on a hospital-specific or
statewide basis.

Response: As explained earlier, the
cyclical nature of capital investments
can produce wide fluctuations in capital
spending, which we are unable to
model, within a short period of time. For
an individual hospital, our FY 1988
projection of capital costs could be
inaccurate, and an impact analysis for
individual hospitals that relied on these
data also would be inaccurate.
Similarly, we felt that presenting the
data on a statewide basis might also be
misleading, particularly for States with
relatively few hospitals.

The analysis showing the projected
range of first year impacts on all
hospitals is presented in section D.3.

The analysis in D.3 also presents, for
comparison, the estimated first year
impacts under our original May 19. 1987
proposed rule.

2. Projected Differences Between
Current and New Payment Methods

Table I displays the effects of the new
prospective payment system compared
to the present system. As previously
explained, the results are based on FY
1984 costs inflated to FY 1988 and
incorporate both the seven percent
reduction mandated under section
1886(g)(3)(A) of the Act and the budget
neutrality factor for FY 1988 mandated
under section 1886(g)(3)(C) of the Act. It
should be noted that, since we have no
data on the investment patterns for each
hospital between FY 1984 and FY 1988,
the impact values for various groups
may not be representative of the actual
gains or losses resulting from our
prospective payment system.

Comment: Many commenters
expressed concern regarding the impact
of the proposed short transition to a 100
percent Federal rate for movable
equipment.

Two commenters asserted that Table I
should present the impacts for the fixed
plant/equipment and movable
equipment provisions of the proposal
separately. Another suggested that
HCFA assess the impact of the split
transition period for fixed plant/
equipment and movable equipment on
hospitals with different relative
investments in the two categories.

Response: The transition period for
movable equipment has been lengthened
considerably to seven years in this final
rule, and for the first four years the
Federal blends for both fixed plant/
equipment and movable equipment are
the same. Accordingly, we believe that
most commenters' concerns regarding
the split between fixed plant/equipment
and movable equipment have been
addressed.

We cannot present with any degree of
confidence the impacts of the several
provisions of this rule separately, since
many hospitals probably have different
relative investments in the two capital
categories in FY 1988 than they had in
FY 1984. For this reason, we believe it
most appropriate to present our
projections of the impact of this rule on
hospitals' total capital payments,
especially given the fact that the Federal
blend for the two capital categories will
be equivalent in the first four years. We
originally presented the impact of the
proposed rule on hospitals' total capital
expenditures because we believe that
many hospitals are most concerned

* about the impact of this regulation on
their total reimbursement levels.
BILLING CODE 4120-03-M

33202 Federal Register / Vol. 52, No. 169 / Tuesday, September 1, 1987 / Rules and Regulations



Federal Register / Vol. 52. No. 169 / Tuesday. September 1, 1987 / Rules and Regulations
'U.)

0

co
w 0

z X L,
wE "A 0-

ccnO~
0 j 0

ccA LA.>

0.

00. 1-- U,

U) LEJ (a

U -
0,:

cnu

LW

L CL)
V -

a)zn j

x :>

,4 0U.O1-

(0

0-

xH4 a)L cc1

0) U. Z
V Uk

In t

Ok USk

M 0

a) WO0
x o
H0 CL

nwN -n N nwN 0"00--.0M- 00n*0 .- ,ncN M N

000000 0 N0000000 0000- 0000 0 0-
I I I l l I I I I I

0 N'. r,-- nO0 000 -c -o NmmNo O7EnNd- %0 M
n NC0. 04- Lf 4 ;00000 0 0 0-- ON00 0 0

U. 0 r' c~ c~ 00

c- 00 0 z4 M Mn 4

M C H 4 4J4

44J -W 4)J 4J -
= UC C 0

0 0- N 4 In a
Mn 0 U 0-0 - 0

Mn M N LA -: -

-AE 4l 4J 4J

Q -Al U Q L

0 C r-4 -Al -A 41 4j
H it4J L. 3 L :3 C

MWHI 0 0 0 0 -H U
C.A4 zw)zMM H
Uj c 4)1%4-

.l4) 44 4 4 jC .-4

a) -'4 0 0a (a a) a) 0 cc
IdWd3Ea-

%t r-00coc
Ln N .0 0 n
En c Ln mn
N j

a, r N -
No M~ O
C1 .0e

()0)000a a 0 w

4 00

I, 0+ - 0
O0i ? LOrdI O

0000 Z O r-
r0o - -

coI 0

0 0

0 5

(B cn4 a)

04 N 0

0 a)c

04 0 0

0) a) w aE

0 lb



Federal Register / Vol. 52, No. 169 / Tuesday, September 1, 1987 / Rules and Regulations

LI-I

H. 0 4-
S. 0

• 0 .

a I

.atz

* . n

•- w o

N00

r-H C

d) U.

I,

0

L

0~

4 0.
w 1: I

--

%0

10

N

0

04 r-

-U
C-

a,
10

O00

(40

M O
)N co0

L' cm

0
0

E

-a.

C C

0 0
- ,-

OsO L.
0 0

wCrl4O L3

0I r-40. 0 0
4j -0 (a 0n
-H 10 C '0 C 'Dr-

.1 O .0 M0 0L.L =~

r- -t I

0 0-00 -q4

C-l41 C "D -H
r-4 r 0 00 n

.00 .rI -l 0. 0
-U L 'D 0 j Z

-0 -W 0n :P 0 0 0 0
C C 0 0 C.O L I.
00 E E t L"04.)

o d)a 0" M4. 0~ 3

' , " 4. L t Q -w 0, C-

n0 L D .M0

m . 0."U 0.OC

0.0CL 3 4U 05w 05

a) 10 S -4

.0-a m . E

0) 41 C E - 0 - 0
N M - - -.14ZId-40l0 n U

. ; '4 - 4 Z .L ,L 01 r.

wIl" E E) C 6 O X

W rC3 ( C -'0
I - 0. 0 -L -H ,A t6

-0C 0 4J Ct 0"

•• 0 0 L .H ,
0n "n .U 00 D

I -r - C X C C 0M

0O C .f " E C 0-- -

fa UM L 41 4 rC

L r L'H 0 L 0 C

0 0 0 0 S 0 " D . C
D.,-4 0 C 0 ( 0 -4J

InI . E -,- .C -.S o

4- J3 . 4-j M .

0 M0 (a 4 -

.C L 0 F=r- C f

L~0 0 . O r 4..) 0r

0 %E 0 0. -rC 4 . U
0-0 C 4 ML

40 .61 U ( 00 C a
in -tC4 M W *E-6J04)E

(A-. L r. = oo = o

.0 C0 00 rE0E00 . 00-Uo In

0 j 0- (D to

L 0 a)LS r- I
(0 -Fo -S 0 A0 4 ) U

Lj 0 ' 4)~ C I 0 a)0

41M o -) 0 4 a
x0-C 4. -. 4 44.C

0i - z 3( 0 (C D E
MF In 0 41 a) w .
( --U0 4)r-0 -' 04

a, ~ ~ ~ O CD 1 So - . 0.j-D -
CCr 4 a0 0) C40 -

N 10 U L) J L30005

0)H CLU 0 ) C - 0 0)
0-U0 00- Q) W

0O 0e.'4 (D 41 S C0% InA :

C~ as 4. O 0 3C 0-M
No M I0 -ULw 0 C

L U) :0 0. 0 4L. - M
4) 4)0 *) 0 ,o-a 00a)

CUl. CL E . E aHva 0

r-4 In0I -US1 J . I01 L
0a 41 S r0 0 10wC 1 w 4
LC) .0 .a) SMa & -- 4)

a) )C 3 L41 4 -Fl C (A U - r 4)Cto.0
4- 0w 0> aC 4 C) -IC0 0 0-= L

a) -U S0 L-4a aHO-(U 0( MM4j4(xkS w4.f -qL> w. 00 C 0 4.0-l0
0 3J - C -0(a-a-4 L w0F0 a)

Cw L L0 4- CL0 MCO4 C4
L L 6n S-i0 D n S0,-0UU
:3 :3 0 -- C 0 C0SS.0S

w~0 ee 0-:0.0

33204

M

0 -

M S

O C

"0 0 r-I
.0 C

0 it

,.U

-4 

Ow O

41 0 Ha

CL 0

U I

0 oa

- L .

-H (A4J"

w-rO

& CD

0 S. t-

In 4)

.0 . 0

U U

M C. -*1

4jS

SID

4j a)

LIE'O

0 -

MCa 3r

4-.L-4 0
-

-H -U 4

w In -1 42

0 NDC

1 0 U

0 CL-
C-

E 0 -H d)
=In 41 !D

CF 0 M =

In C H

4 )-C I

H=7 C
LM a)-F
.0 In 0L-

5 4 0- 0

0SM C Ha

toU0. 0.

z' 0 C -F
C410

-U
C

u

4)

%0w

E 1:

Sn
00

0.

'o

0.

0

SE

4 ,1 .CL

C 0

"!0

C O

H CL

ILm

0

4.0
410

COH

OH 0.
Z.0

S. 00.

UE

0CC0

H - C

-- 0a
0. z

In 41

C -10
HOH

.4 0 w

L 0
(a0
0C -Fl

0U 41

0 C

C41

(a0 U -



Federal Register / Vol. 52, No. 169 / Tuesday, September 1, 1987 / Rules and Regulations 33205
Table I clearly demonstrates that the

first-year impacts of this final rule will
be much less severe than the projected
effects of implementing the May 19.1987
proposed rule without change. For every
region and every hospital category
shown in our analysis, the aggregate
first year capital payments which
hospitals will receive under the new
payment policy will more closely
approximate their projected payments
under cost-based reimbursement, than
would have been the case under our
proposed rule. We attribute this change
to the lengthened transition period for
moveable equipment and the inclusion
of the exceptions policy for hospitals
with high capital costs .

Regarding the specific impact of our
capital payments exceptions policy, we
project that slightly over.13 percent of
all hospitals will qualify for these
payments. We project these payments in
the first year to total about 10 million
dollars nationally, and these exceptions
payments will increase during the
transition period as the Federal payment
blend increases. Accordingly, our
projections show that about 16 percent
of urban hospitals and almost 11 percent
of rural hospitals will qualify for
additional payments.

In the aggregate, our analysis of this
final rule as presented in Table I shows
no change in overall payments from the
present method of paying for inpatient
hospital capital costs. This is to be
expected because we have maintained
throughout this analysis the budget
neutrality requirement imposed on
payments for the first year.
Nevertheless, the impact varies among
geographic regions Based on the first
year Federal blend the impact ranges
from a high of 2.0 percent increase for
rural hospitals in the New England
region to a low of 0.8 percent decrease
for urban hospitals in the Mountain
census division.

Among categories of hospitals there is
also a wide range of projected impacts.
Rural hospitals, overall, fare better than
urban hospitals, with rural hospitals that
have fewer than 50 beds doing
especially well, showing, on average, a
1.3 percent increase in payments. All
rural hospitals, in the aggregate, show a
0.1 percent average increase as
compared to an insignificant decrease
(less than 0.05 percent) in the aggregate
payments for urban hospitals. It appears
that the gains made by small rural
hospitals are, in part, attributable to our
computing the standardized payment
rates on a case-weighted basis in
accordance with section 1886(d)(3)(A) of
the Act (as amended by section 9302(c)
of Pub. L. 99-509).

Similarly. teaching hospitals with
"heavy" graduate teaching programs
(defined as hospitals with resident to
bed ratios of 0.25 or greater) show an
average increase in their capital
payments of approximately 1.1 percent
when projected payments are based on
the first year Federal payment blend.
Other categories of hospitals that would
receive higher payments under the
proposed system are large urban
hospitals (with 405 beds or more) and
government-controlled facilities. The
latter group is shown to benefit by a 1.1
percent increase based on the first year
blend.

Among hospitals that are likely to
experience a drop in payments are
proprietary facilities, with a projected
payment decrease, under the first year
Federal payment blend, of 1.1 percent.
The losses resulting from high capital
costs for these hospitals will be
mitigated by our exceptions policy.

In general, any observed reductions in
FY 1988 payments do not necessarily
imply losses for hospitals. A noncash
expense, such as depreciation, may
cause a hospital to show an accounting
loss, but does not affect cash flow. Also,
principal payments, which Medicare
does not reimburse, would not
significantly affect cash flow, since
these are usually low during the initial
years after investment. Finally, hospitals
that incur a loss in capital payments in
FY 1988 due to a major recent
investment will have fairly level capital
expenses over the next ten years. Since
the capital payments for all hospitals
will be increased each year by the
prospective payment system update
factor, we would expect that a number
of these hospitals will obtain capital
surpluses during the transition.

Comment: Several commenters
disagreed with our assertion that
hospitals with initial losses under the
new payment system could take action
to adapt their capital spending, such as
refinancing their debt at lower interest
rates. They also questioned our
assertion that, as the capital prospective
payment rates are updated over time,
hospitals which initially receive lower
payments would eventually receive
adequate reimbursement,

Response: We agree that interest rates
appear to be rising at this time.
However, we continue to believe that
hospitals have the ability to undertake
various term financing arrangements
that could bring their stream of debt
payments over time into line with their
expected Medicare capital
reimbursement. As stated, most
hospitals can choose to postpone some
capital expenditures until they have

built an appropriate cash reserve. Also.
hospitals could arrange to make heavier
debt payments earlier or later in the
capital cycle as necessary. We believe
that the gradual transition period
incorporated in this final rule should
allow most hospitals ample time to
adjust their capital expenditures to the
new payment environment.

We disagree with those commenters
who questioned our assertion that
hospitals initially receiving inadequate
payments will eventually receive
adequate reimbursement. If a hospital's
debt service remains constant or
declines over time (because it is
postponing the acquisition of noncritical
assets), and our prospective rates are
increased over time, then Medicare
capital-related payments to such a
hospital will eventually more than cover
the Medicare share of the cost of related
expenditures.

Comment: One commenter argued
that the impact analysis given in the
proposed rule should examine the
interactive effects of the new payment
system with Medicaid regulations, in
particular those requiring State
Medicaid programs to set payments at
levels that, on average, do not exceed
Medicare levels as an upper bound
(§ 447.253(b)(2)).

Response: Under § 447.253(b), Federal
financial participation to State Medicaid
agencies is limited to an aggregate upper
limit for payments to providers equal to
the amount Medicare would pay.
Because section 1886(g)(3] of the Act
requires that capital prospective
payments be budget neutral with respect
to payments under the present system
for FYs 1988 and 1989, aggregate
Medicare payments to hospitals in some
States will decline slightly below
present payment levels. Because
payment systems vary from State to
State (even among those States that
generally follow Medicare payment
principles), and because States are
subject to an aggregate upper limit that
covers a number of different types of
providers, States have considerable
flexibility in responding to the new
Medicare prospective payment system.
As a result of such flexibility, and the
relatively slight changes required by this
regulation, we cannot determine how
State agencies will respond.
Consequently, we cannot determine the
fiscal effect of the new systems on
Medicaid providers. We believe the
most significant payment adjustments
State agencies need consider are the
seven and ten percent reductions in
payments for FYs 1988 and 1989,
respectively, mandated under section
1886(g)(3)(A) of the Act.

No. 169 / Tuesday, September 1, 1987 / Rules and. Regulations 33205Federal Register / Vol. 52,
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For periods.beyond FY 1989, it
becomes increasingly difficult to predict
the effects of this rule on Medicare
providers. It is well beyond our present
analytical capabilities to determine the
possible effects of the new payment
system on FFP levels to States and how
State agencies will resp6ndol-to-hanges -
in such levels.

It is also unclear how the new
Medicare prospective payment system
for capital costs will affect the
amendment of Medicaid State plans.

Following the implementation of the
Medicare prospective payment system
for inpatient services, many States
adopted similar DRG-based prospective
payment systems or significantly
modified their cost reimbursement
systems to incorporate prospective
payment features. Significantly, many of
the new systems are comprehensive
payment systems that include
prospective payment for capital costs as
well as payments for inpatient operating
services. Thus it seems unlikely that the
Medicare prospective payment system

for Capital costs will stimulate major
changes in many Medicaid State plans,

Comment: Several commenters argued
that further analyses of the
characteristics shared by hospitals that
will be adversely affected by the
regulations need to be conducted prior
to final implementation. In particular,
one commehter argued that, prior to the
final rule, we should assess whether
urban and rural hospitals as groups are
in different stages of the capital cycle.

Response: The commenters are, in
essence, suggesting that we do an
analysis based on the age of hospitals'
plant and equipment and capital
financing to definitively determine the
impact of this rule on hospitals. Since
the information necessary to perform
such an analysis is not available, it
cannot be done. Furthermore, it should
be noted that in a competitive
marketplace, the price of an item does
not vary based on the age of the seller's
capital assets. For similar reasons, we
believe that prospective payments made

•to hospitals should not vary on the basis
-of their age.

3. Projected Distributional Effects of
This Regulation

Recognizing that the above table and
analysis provide only a measure of
central tendency, and fail to give an
indication of the range of possible
effects, we have examined the range of
possible effects the new payment
system may have on all hospitals
subject to the tfospective payment
system, and hospitals grouped by their
location in either urban or rural areas
for the first year of the transition. In
presenting this'analysis, we must point
out again that our analysis does not
reflect any investment changes for
hospitals since FY 1984. Table II
displays both the absolute number of
hospitals in our data base groups and
the percent- they comprise of the number
of hospitals in the group under analysis.
Again, for the sake of comparison, we
also present the. range of impacts of the
May 19, 1987 proposed rule [as those
figures were updated by the June 10,
1987 correction notice published in the
Federal Register).
BILLING CODE 4120-03-U
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Again, we can see from Table II how
the policy changes incorporated in this
final rule will mitigate the most serious
adverse consequences of our proposed
rule. Whereas we project that nearly 16
percent of hospitals nationally would
have suffered a first-year reduction in
payments of five percent or more under
the proposed rule, no hospitals will lose
more than five percent in payments
compared to cost-based reimbursement
as a result of this final rule. Indeed, our
final policy prevents such a result, since
the first year payment blend
incorporates a ninety-five percent
hospital-specific amount. As the
transition proceeds, the capital
exceptions policy and the longer
transition period for movable equipment
will mitigate the financial impact of the
new capital payment system on high
capital cost hospitals.

In our analysis of the effects of this
final rule, we find that at the national
level, for the first year of the proposed
system approximately 80 percent of all
hospitals in the data base would either
lose or gain between zero and five
percent compared to current payments
for inpatient capital costs. The
breakdown between those hospitals that
would lose between zero and five
percent is almost identical to the percent
of hospitals that would gain between
zero and five percent.

A similar clustering around the -5
percent and +5 percent interval is also
evident. among hospitals grouped by
urban and rural locations.
Approximately 75 percent of all rural
hospitals fall within this interval, while
85 percent of all urban hospitals will

either lose or gain between zero and five
percent. Of all rural hospitals in the data
base, nearly 44 percent are projected to
receive between zero and five percent
higher payments under the proposed
payment system for the first year
compared to their current payment
levels while about 31 percent of rural
hospitals would stand to lose between
zero and five percent of their current
payments. Similarly, among urban
hospitals, approximately 38 percent of
the hospitals are projected to receive
increases of between zero and five
percent while about 47 percent of urban
hospitals are expected to receive
between zero and five percent lower
payments.

During FY 1988. about 25 percent of all
rural hospitals would receive increases
in their payments for capital related
expenses of five percent or more, while
no rural hospitals will receive payment
decreases of 5 percent or greater. About
15 percent of urban hospitals would get
payments increases of five percent or
greater.

On the whole, based on policies and
payment rates that will take effect in FY
1988, more hospitals would receive
increases in payments over current
levels than hospitals receiving decreases
in their payments. Nationally, we
project that about 61 percent of all
hospitals in the data base (70 percent of
rural hospitals and 53 percent of all
urban hospitals) will receive increases
in their capital related payments in the
first year. Furthermore, almost 20
percent of hospitals will receive
payment increases during the first year
of more than 5 percent.

Comment: One commenter asked
whether the ranges of impacts given in
Table II could be given in terms of
dollars-per-discharge as well as in
percentages. The commenter asserted
that this data should be presented for
each of the first three years and the final
year of the transition.

Response: Generally, we believe it is
inappropriate to present in tabular
format the range of possible impacts
which may occur upon implementation
of this regulation for many years into the
future. All projected range impacts from
the data are particularly sensitive to
assumptions regarding changes in
hospitals' debt structure between FY
1984 and FY 1988. Also, the addition of
an exceptions policy, as well as possible
behavioral changes on the part of
providers in response to this regulation,
will affect the distributional impacts of
this policy. However, we cannot at this
time model the magnitude of these
factors precisely.

We are choosing to give the Impacts
for Table II in terms of percentages
because hospitals can relate these
figures to their own particular
circumstances. The impact that a given
dollar-per-discharge gain (or loss) will
have on a particular provider depends in
part upon what its average dollar-per-
discharge capital costsactuall, are. For
this reason, we believe that presenting
this data in terms of dollars-per-
discharge gained (or lost) would be less
illuminating for most hospitals than
percentages.

[FR Doc. 8720081 Filed 8-28-87:8:45 am]
BILUNG CODE 4120-S-4M
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Public Health Service

42 CFR Part 59

Statutory Prohibition on Use of
Appropriated Funds in Programs
Where Abortion Is a Method of Family
Planning; Standard of Compliance for
Family Planning Services Projects

AGENCY: Public Health Service, DHHS.
ACTION: Proposed rules.

SUMMARY: The Public Health Service
(PHS) proposes to amend the regulations
governing the use of funds for family
planning services under Title X of the
Public Health Service Act in order to set
specific standardsfor compliance with
the statutory requirement that none of
the funds appropriated under Title X
may be used in programs where
abortion is a method of family planning.
This change is being proposed to bring
the compliance requirements for
programs using Title X funds into
conformity with the statutory ban on
such use of Title X appropriated funds.
The proposed amendments should
improve compliance by grantees with
the statute and facilitate monitoring of
compliance by PHS.
DATE: Comments must be in writing and
be received by November 2, 1987. It is
intended that final regulations will be
promulgated within 45 days following
the close of the above noted comment
period.
ADDRESS: Comments should be sent to
the Deputy Assistant Secretary for
Population Affairs, Department of
Health and Human Services, P.O. Box
23993, L'Enfant Plaza, Washington, DC
20026-3993.
FOR FURTHER INFORMATION CONTACT:
Nabers Cabaniss at 202-245-0152.
SUPPLEMENTARY INFORMATION: On July
30, 1987, President Reagan announced
that the Department of Health and
Human Services would, within 30 days,
publish draft regulations governing
grants under Title X of the Public Health
Service Act, 42 U.S.C. 300, et seq., to
give effect to the statutory prohibition
on the use of Title X appropriated funds
in programs that include abortion as a
method of family planning. Set out
below are the Department's proposed
regulations, along with a statement of
the basis and purpose of the
amendments. The regulations proposed
herein, when they become final, will
automatically supersede the present
Title X guidelines to the extent those
guidelines are inconsistent with the final
rules. After the final rules are issued, the

Department intends to issue revised
Title X guidelines in conformity
therewith.

Background

Title X of the Public Health Service
Act was enacted in 1970 by Pub. L 91-
572. Title X authorizes the Secretary of
Health and Human Services to, among
other things, make grants to public and
private nonprofit entities "to assist in
the establishment and operation of
voluntary family planning projects
which shall offer a broad range of
acceptable and effective family planning
methods and services * * * ." Section
1001(a) of the Public Health Service Act,
42 U.S.C. 300(a). Approximately 95% of
the funds appropriated for Title X since
enactment have been used to fund
family planning service projects under
section 1001(a). At present, 90 services
grants are funded under section 1001(a);
these grants fund the provision of
voluntary family planning services at
approximately 3,900 clinic sites.

Since enactment, Title X has
contained the following prohibition at
section 1008:
Inlone of the funds appropriated under this title
shall be used in programs where abortion is a
method of family planning.

The legislative history of Title X in
general, and of section 1008 in
particular, reflects a fundamental
dichotomy between the provision of
preventive and other pre-pregnancy
family planning services, on the one
hand, and abortion on the other. As was
stated in the Conference Report:
lilt is, and has been, the intent of both
Houses that funds authorized under this
legislation be used only to support preventive
family planning services, population
research, infertility services and other related
medical, informational, and educational
activities. The conferees have adopted the
language contained in section 1008, which
prohibits the use of such funds for abortion,
in order to make clear this intent. Conf. Rep.
No. 91-1667, 91st Cong., 2nd Sess. 8-9 (1970).

While the Conference Report reflects
the conferees' understanding that
certain "medical, informational and
educational activities" are authorized
under Title X, it is clear that these
activities must be "related" to
"preventive family planning services,
population research, and infertility
services." Id. Actions that promote
abortion are manifestly distinct from
these activities. This distinction is
emphasized by the explicit contrast
between abortion and family planning
drawn in the floor statement of
Representative Dingell, the sponsor of
section 1008, who stated:

There is a fundamental difference between
the prevention of conception and the
destruction of developing human life.
Responsible parenthood requires different
attitudes toward human life once conceived
than toward the employment of preventive
contraceptive devices or methods. What is
unplanned contraceptively does not
necessarily become unwanted humanly ....
116 Cong. Rec. 37375 (1970).

In explaining the purpose of section
1008, Representative Dingell indicated in
his floor statements that this provision
was intended to prohibit more than the
actual conduct of abortions. Rather-

[wlith the "prohibition of abortion"
amendment-Title X. section 1008--the
-committee members clearly intend that
abortion is not to be encouraged or promoted
in any way through this legislation. Programs
which include abortion as a method of family
planning are not eligible for funds allocated
through this act. 116 Cong. Rec. 37375 (1970.

He also observed that-

[i]f there is any'direct relationship between
family planning and abortion, it would be
this, that properly operated family planning
programs should reduce the incidence of
abortion. Id. I

Thus, it is clear that Title X is meant
to fund the provision of preventive and
other pre-pregnancy family planning
services, and not to promote or
encourage abortion in any way.

HHS's interpretation of these policies
over the years, however, has not
provided clear standards for grantees
and HHS personnel. In 1982, the
Department's Office of the Inspector
General (OIG), after auditing 32 Title X
clinics, found that the Department's
failure to provide specific program
guidance regarding the scope of section
1008 had created confusion about
precisely what activities were
proscribed by the section, and had
resulted in variations in practice by
grantees. In particular, the OIG audits
found that the clinics were relying upon
the Department's policy of permitting
both Title X family planning services
and separately funded abortion-related
activities to be provided at a single site.
Similar findings were noted by the
General Accounting Office (GAO) in an
audit of 14 Title X clinics, also
conducted in 1982. GAO went on to
recommend that "the Secretary
establish clear operational guidance by
incorporating into the Title X program
regulations and guidelines, HHS'
position on the scope of the abortion

Regulations implementing section 1008 were
initially issued in 1971 (36 FR 18465, Sept. 15, 19711
and revised in 1980 (45 FR 37436. June 3,1980). In
both cases, the regulations stated that Title X
projects could not provide abortion as a method of
family planning.

II 1 r' mw.
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restriction in section 1008." 2 The
President's July 30th directive to the
Secretary was based in part upon this
demonstrated need for changes in
existing HHS program guidelines.

Accordingly, pursuant to its
rulemaking power under 42U.S.C. 300a-
4(a), HHS has herein proposed to revise
the regulations governing Title X so as
to conform the obligations of grantees to
the statutory prohibition in section 1008,
and to establish standards for
compliance with section 1008 that will
permit adequate monitoring of such
compliance. Providing Title X grantees.
with clear notice of specific compliance
standards that give effect to the
prohibition -in section 1008 is necessary
to improve compliance bygrantees with
section 1008 over the level that presently
exists. At the same time, issuance of the
proposed rules will strengthen the
Department's ability to monitor
compliance with section 1008 by
providing a clearer basis for measuring
grantee activities against objective
requirements. Finally, the proposed
rules will enable HHSIo better enforce
section 1008 by providing a basis In
regulation for disallowance of costs or
termination of program funding where
noncompliance exists.
Provisions of the Proposed Rules

Title X authorizes grants for family
planning programs. It further specifies
that Title X funds may not be used in
programs that include abortion as a
method of family planning.The rules
proposed below set out specific
requirements intended to enforce this
congressional mandate by making it
clear that a Title X program is limited to
providing family planning services, and
may not provide abortion counseling
and referral; that a Title X program must
be entirely separate and distinct,
financially and physically, from any
abortion-related activities; and that a
Title X program may not encourage,
promote or advocate -abortion as a
method of family planning.

The proposed regulations, however.
apply only to a Title X-funded
"program" or "project". that is, "'the
identified activity approved by the
granting agency for support:" HHS
Grants Administration Manual, Ch. 1-
85-20. The proposed rules in no way
purport to restrict an organization's
activities in programs that are supported
otherwise than by Title X funds.
Definitions clarifying this terminology
are included in the proposed rules. This

2 Comp. Gen. Rep. No. GAO/IHRD-82-10S,
"Restrictions on Abortion and.Lobbying Activities
in Famiiyl'arming Programs Need Clarification"p.
22 (1982) (hereafter referred lo as the GAO Report).

limitation on the scope of the proposed
rules reflects the express application of
the section 1008 prohibition to
"programs," and the statute's legislative
history to the same effect. It is also
consistent with existing case law
holding that the government may favor
normal childbirth by refusing to fund or
promote abortion, but it may not
preclude organizations whose programs
receive government funds from using
nongovernment resources in other
programs that may include abortion-
related activities. The proposed
regulations accordingly are not to be
construed as restricting or limiting the
activities of grantee organizations when
such activities are entirely outside of,
and separate from, a Title X-funded
program.

Certain provisions of the proposed
rules derive directly from and strengthen
the Department's longstanding practice
in implementing section 1008. See, e.g.,
proposed § 59.9 (relating in part to
financial and accounting separation of
abortion-related services from family
planning programs) and proposed
§ 59.10 frelating in part to activities that
encourage, promote or advocate
abortion as a method of family planning
by usinglegal action to make abortion
available as a method of family
planning, or by developing or
distributing materials advocating
abortion as a method of family
planning). Since these rules represent no
substantial change from prior practice, it
would be most helpful if any comments
in these areas contain suggestions for
improvement based on prior operational
experience with existing requirements.

Proposed § 59.7, requiring that
programs seeking Title X funding
provide an assurance that they will not
include abortion as a method of family
planning, is procedurally similar to a
requirement that appeared in the'Title X
regulations until 1980. See 42 CFR
59.5(a)9), as in effect from 1971 through
1980. New § 59.7, however, more closely
tracks the language of section 1008, and
incorporates more specific requirements
designed in part to enable the Secretary
to obtain .at the application stage
information relevant to determining
whether a program will in fact.comply
with the statutoryprohibition..If an
applicant for Title X funds cannot
demonstrate that it will comply with the
statutory prohibition by conducting its
familyplanning program consistent with
the requirements of-each of the
proposed rules, it will not be -eligible for
Title X funds.

Proposed § 59.8 prohibits Title X
projects fromproviding counseling and
referrals for abortion.,'In the past, "mere

referral" for abortion and nondirective
counseling regarding -abortion were not
prohibited by the guidelines, on the
theory that such .activities do not
promote or encourage the performance
of abortion. Thus, the current Title X
program guidelines require that
whenever counseling for dealing with
unintended pregnancy is Tequested,
family planning clinics funded under
Title X must provide "mere referral" and
"nondirective" counseling on all options.
including abortion, for dealing with the
unintended pregnancy. As clearly
contemplated by TitleX and its
legislative history, however, "family
planning" is meant to address plans and
-methods for facilitating or preventing
pregnancy, not for terminating it. As
such, medical services or icounseling
related to pregnancy care after
pregnancy diagnosis, or any services
relating to abortion as a method of
family planrdng, are -outside the scope of
activities supported by Title X funds.

Moreover, it is clear that counseling
activity and other forms of information
distribution were -understood by
Congress to be a significant part of the
"family planning servioes" that Title X
funds were to be used to fund. Thus,
"mere referral" and counseling are
clearly covered by the prohibition in
section 1008 on abortion as a method of
family planning.

In addition, it is unreasonable to
assume that counseling and referrals for
abortion do not indeed "encourage or
promote" abortion. Specifically, the
purpose of counseling programs for
pregnant women is to provide
information upon which they will base a
course of action; counseling concerning
abortion would be pointless in the
absence -of an expectation that some
women receiving such counseling will
choose to have an abortion. Similarly,
providing a referral for abortion
facilitates the obtaining of abortion, and
the intended and actual effect of a
referral program is that at least some
women referred will select abortion as a
method of family planning. Thus, even if
abortion counseling and referral were
not prohibited by the express language
of section 1008 as family planning
services that include abortion, the
statutory purpose of section 1008 not to
promote or encourage abortion would be
better effectuated by proposed § 59.8.

In order, therefore, to conform
program policies with the general
statutory limitation on the use of Title X
funds for "family planning :services" :and
the specific prohibition in section 1008
on the use of Title X funds in programs
where abortion is a method of family
planning, as well as to better effectuate
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the statutory purpose of not promoting
or encouraging abortion, proposed § 59.8
prohibits abortion counseling and
referral, as well as medical services or
counseling related to pregnancy care
after pregnancy is diagnosed. One of the
effects of these regulations will be to
insure the ability of otherwise eligible
organizations or programs that refuse to
engage in abortion-related activities to
receive support under Title X.

Although proposed § 59.8 below
prohibits counseling or referral for
abortion, as well as counseling and
other services relating to pregnancy that
are provided after pregnancy diagnosis,
it should be noted that the current Title
X regulations provide, at § 59.5(b)(1), for
"necessary referral to other medical
facilities when medically indicated."
Referrals to a comprehensive list of
health-care providers who provide
prenatal care and delivery are therefore
permitted, provided that such referrals
are not used as an indirect means to
encourage or promote abortion.
However-notwithstanding the
Department's past view of this provision
as requiring referrals for abortion in
cases where it is medically indicated,
such as where continuation of the
pregnancy would endanger the life of
the mother-it is the express purpose of
the specific rule changes proposed
below to insure that Title X-funded
family planning project do not provide
counseling or other services relating to
the issue of "medical indication" for
abortion. Rather, consistent with the
legislative intent expressed in Title X-
that is, the provision of preventive and
other pre-pregnancy family planning
services-§ 59.8 requires that pregnant
women be referred outside of the Title X
project for prenatal care and other
related medical services. In no case,
therefore, should a Title X-funded family
planning program make a determination
of the appropriateness of abortion.

Read together with proposed § 59.8,
§ 59.5(b)(1) will thus require referral in
any case where pregnancy is diagnosed.
Specifically, when a woman who is
already pregnant comes to a TitleX-
funded family planning program, the
program must provide her with a full
listing of licensed health care providers
of appropriate prenatal medical care
and delivery services, from which she
may select. This requirement is
consistent with the legislative design of
Title X as a program limited to funding
preventive and other pre-pregnancy
family planning services.

The Department solicits comments
relating not only to proposed § 59.8, but
also to its intended effect upon the
meaning of § 59.5(b)(1). If necessary, the

Department may amend the language in
§ 59.5(b)(1) in the final rules, in order to
insure that the proposed change is
unambiguous.

Proposed § 59.9 articulates new
requirements designed to strengthen the
Department's existing policy that
abortion-related services must be"separate and distinct" from a Title X-
funded program. Among these new
requirements are provisions relating to
the maintenance of separate medical
records systems and the physical
separation of a Title X project from any
abortion-related functions or facilities.

The requirement of proposed § 59.9
that grantees maintain project medical
record systems separate from any
abortion-related operations is based
squarely on the congressional intent that
abortion not be a part of a Title X
funded program. In this regard, the
Department is concerned that
commingled data systems may cause
grantee organizations to aggregate
abortion clients with Title X clients, and
may inhibit monitoring of the
segregation required by section 1008.
The proposed rule thus seeks to ensure
clearer records for purposes of
excluding abortion-related activities
from Title X funded programs and
facilitating program monitoring. In fact,
there is evidence that this requirement
reflects the current practice of some
grantees. The Department does not,
therefore, anticipate that overall this
requirement will impose substantial
additional administrative burdens on'
grantees. See the GAO Report, p. 8.

The provisions of proposed § 59.9
relating to physical separation of
abortion activities and family planning
programs, while new, effectuate the
underlying policy of section 1008. In the
past, HHS has not consistently
interpreted the statute so as to prohibit
situations where the Title X project
shares physical facilities (such as a
common waiting or treatment area) with
a project providing abortion services.
HHS has now concluded, however, that
a requirement of physical separation is
necessary to strengthen the enforcement
of the prohibition in section 1008.In practice, an impermissible use of -
Title X funds may occur when the
physical facility of a grantee
organization's Title X-funded family
planning program overlaps that of its
abortion-related operations. Even where
the strictest accounting and charging of
expenses is performed, shared facilities
inevitably increase the likelihood that a
violation will occur, and lead to
situations where the assertion that a
program does not "include" abortion

amounts to little more than an
accounting fiction.

Accordingly, one purpose of proposed
§ 59.9 is to insure that Title X funds not
be used for abortion-related activities.
In addition, it is intended to further
enforcement of the statutory
requirement of section 1008 that
abortion not be a method of family
planning in a Title X program. Meeting
this latter requirement mandates that
Title X programs be organized so that
they have an appropriate integrity and
independence from other activities
conducted by the grantee which are
prohibited by statute from inclusion in a
Title X funded program. Having a
program that is separate and distinct
from other such activities conducted by
the grantee is a necessary predicate to
any determination that abortion is not
being included as a method of family
planning in the program.

Moreover, proposed § 59.9 is
independently justified by the need to
prevent existing or potential clients of
Title X projects-as well as the general
public-from concluding that the
government endorses abortion. By
promoting the view that abortion is an
acceptable and government-sanctioned
method of family planning, moreover,
the rendering of abortion and family
planning services in common facilities
violates the intent of Congress
underlying section 1008, that Title X
funds will not be used to "encourage or
promote" abortion. Thus, proposed
§ 59.9 prohibits siting a Title X-
supported family planning program in a
fashion which would result in use of
shared physical facilities-for example,
with respect to waiting, consultation,
examination, and treatment areas. It
also prohibits Title X-funded projects
from sharing office entrances and exits
with an abortion facility. These
proposed requirements effectuate the
policy expressed in section 1008 that
Title X projects not include abortion as
a method of family planning.

One additional provision below-
proposed § 59.10(a)(1) (relating to
payment of dues to advocacy
organizations)-constitutes a change
from current program requirements. The
provision of proposed § 59.10(a)(1)
prohibiting payment of dues with project
funds to advocacy organizations is
necessary to ensure that Title X funds
are not indirectly used to advance
objectives that are not only inconsistent
with Title X, but specifically prohibited
by section 1008. Absent the restriction in
proposed § 59.10(a)(1), neither the
Department nor the grantee could
ensure that Title X funds will not be
used to encourage or promote
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abortion-activities which are
prohibited by section 1008. See the GAO
Report, pp. 24-26.

Regulatory Flexibility Act and Executive
Order 12291

The proposed rules codify existing
statutory requirements applicable to
Title X grantees. With one exception.
the effect of the proposed rules is to
eliminate existing requirements or
permissive provisions concerning the
provision of abortion-related services,
and as a result the proposed rules
should to this extent produce a
reduction in costs forTitle X-funded
programs. The exception is proposed
§ 59.9, relating to separation of abortion-
related services from family planning
programs. According to the
Department's information,
approximately 80 of the approximately
3,900 Title X-supported family planning
sites are physically located near
facilities that provide abortion services.
Of these 80, it is unknown how many
currently meet the requirements of
proposed § 59.9. However, in view of the
fact that the potential number of sites
affected Is small, and in view of the fact
that current requirements under Title X
already prohibit any direct subsidy of
abortion services with Title X family
planning funds, the Department believes
it is unlikely that the proposed rule
would have economic consequences
even approaching the threshold for
major economic consequences as
defined in Executive Order 12291.

For the foregoing reasons, and
consistent with the provisions of the
Regulatory Flexibility Act 15 U.S.C.
605(b)), the Secretary also certifies that
this rule will not have significant
economic impact on a substantial
number of small entities.

Paperwork Reduction Act

Proposed § 59.7 and proposed § 59.9
contain collection of information
requirements which are subject to
review by the Office of Management
and Budget (OMB) under section 3504(h)
of the Paperwork Reduction Act of 1980.
44 U.S.C. Chapter 35. The Department
will submit an information collection
request to OMB for its review.

Organizations and individuals
desiring to submit comments on this
information collection requirement
should direct them to the agency official
designated for this purpose whose name
appears in the preamble and to the
Office of Information and Regulatory
Affairs, OMB, New Executive Office
Building (Room 3208), Washington, DC
20503, Attn.: Desk Officer for HHS.

List of Subjects in 42 CFR Part 59

Family planning-birth control, Grant
programs-health Health facilities.

Dated: August 28,1987.
Robert E. Windom,
Assistant Secretary for Health.

Approved: August 28,1987.
Otis R. Bowen,
Secretary.

For the reasons set out in the
preamble, it ishereby proposed to
amend Subpart A of Part 59, 42 Code of
Federal Regulations, as set forth below.

PART 59-[AMENDED]

1. The authority citation for Subpart A
of 42 CFR Part 59 is revised to read as
follows:

Authority: 42 U.S.C. 300a-4.

2. In 42 CFR 59.2, the following
definitions are added:

§ 59.2 [Amended]
"Family planning" means the process

of establishing objectives for the number
and spacing of a family's children, and
selecting the means (including natural
family planning methods, adoption.
infertility-services.and general
reproductive health care, abstinence and
contraception) by which those
objectives may be achieved. As such,
family planning does not include
medical services or counseling related to
pregnancy care after pregnancy is
diagnosed (including prenatal or post-
partum care or counseling), or abortion-
related services. As it relates to the
statutory prohibition on the inclusion of
abortion as a method of family planning,
proper family planning should reduce
the incidence of abortion.

"Grantee" means the organization to
which a grant is awarded under section
1001 of the Public Health Service Act.

"Organization," as applied to an
applicant for or grantee of funds under
section 1001 of the Public Health Service
Act, means any public or private
nonprofit entity in a State. An
organization may operate multiple
family planning or related programs or
projects.

"Program" and "project," which are
used interchangeably in these
regulations, both refer to the identified
activity approved by the Secretary for
support under section 1001 of the Public
Health Service Act, unless the context
indicates otherwise.

"Title X" means Title X of the Public
Health Service Act, 42 U.S.C. 300, et seq.

§ 59.5 [Amended]
3. In 42 CFR 59.5, paragraph (a)(5) is

removed and paragraphs (a)(6) through

(a)(11) are redesignated as paragraphs
(a)(5) through (a)(10)respectively.

§§ 59.7 through 59.13 [Redesignated as
§§ 59.11 through 59.17]

4. In 42 CFR Part 59. § § 59.7 through
59.13 are redesignated as § § 59.11
through 59.17 respectively, and new
§§ 59.7 through 59.10 are added to read
as follows:

§ 59.7 Standards of compliance with
prohibition on abortion.

A project may not receive funds under
this subpart unless it provides assurance
satisfactory to the Secretary that it does
not include abortion as a method of
family planning. Such assurance must
include, at a minmum, representations
(supported by documentary evidence.
where the Secretary requests) as to
compliance with each of the
requirements in §§ 59.8 through 59.10. A
project supported under this subpart
must comply-with such requirements at
all times -during the project period.

§ 59.8 Prohibition on counseling and
referral for abortion services; limitation of
program services to family planning.

(a) In order to give effect to the
statutory prohibition on the use of Title
X appropriatedfunds in projects where
abortion is a method of family planning,
a project which provides counseling and
referral for abortion services as a
method of family planning is not eligible
to receive funds under this subpart. In
addition, because Title X funds are
intended only for family planning,
services related to pregnancy care after
pregnancy is diagnosed may not be
provided with Title X funds.. Where
appropriate, medical or social service
referrals for non-Title X supported
services shall be made by provid'ng a
full list of available health care
providers of appropriate prenatal
medical care and delivery services and/
or social service agencies from which a
family planning client may select. Such
referrals may not, however, be used as
an indirect means to encourage or
promote abortion in violation of section
1008, such as consciously weighting the
list of referrals in favor of health care
providers and/or facilities which
provide abortions. One effect of these
regulations will be to insure the ability
of otherwise eligible organizations or
programs that refuse to engage in
abortion-related activities to receive
support under this subpart.

(b) Examples. (1) A pregnant client at
a family planning clinic s'jpported with
Title X funds solicits prenatal care
services. Clinic personnel are medically
qualified to provide such services.
Nonetheless. provision of such services
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is outside the scope of family planning
supported by Title X. "

(2) A client at a family planning clinic
supported with Title X funds seeks
pregnancy testing and infertility
counseling and services. Clinic
personnel provide the requested
services and in the process thereof
discover an ectopic pregnancy. The
client is immediately provided a
complete list of appropriate hospitals
and physicians from which to choose.
This service is within the scope of
family planning supported by Title X.

(3) A childless husband and wife seek
counseling and services relating to
infertility and adoption. Such counseling
and services are within the scope of
family planning supported by Title X.

(4) Clients at a family planning clinic
are given a brochure and shown a film
about birth control methods that include
sections on abortion. Because use of the
film and the brochure depicts abortion
as a method of family planning, the
clinic would not be eligible to receive
Title X funds.

§ 59.9 Separation of abortion-related
services from family planning programs.

(a) A project supported under this
subpart must be kept entirely separate
and distinct, financially and physically,
from any abortion-related activities.
This requirement includes maintaining
separate financial, accounting,
personnel, and medical record systems
and separately maintaining other project
functions and physical facilities
(including office space, equipment,
stationary and the like) in such a
manner as to clearly separate Title X-
funded activities from abortion-related
activities. This requirement prohibits, by
way of example, common waiting,
consultation, examination, and
treatment areas; shared telephone
numbers and receptionists; common
names for eligible and ineligible
programs; and common office entrances
and exits. Although common street or
mailing addresses will presumptively
constitute a failure to separate
adequately Title X-funded programs
from other programs which-include
abortion as a method of family planning,
grant applicants may seek to establish
the reasonableness of such
arrangements in exceptional cases
where, as in the example of a large
metropolitan hospital with abortion and
family planning services located in
different wings, the fact of physical
separation is otherwise established and
no use of appropriated funds in an
ineligible program is likely.

(b) Examples. (1) A nonprofit family
planning organization operates abortion
and family planning clinics

simultaneously on Wednesdays and
Fridays in the same one-story building.
Nothing on the exterior of the building
indicates -the existence of two separate
programs, although the programs are
organized as legally separate entities.
The clinics utilize a common parking lot
adjacent to the building, a common
entrance at the front of the building, and
a common receptionist and reception
area. The two clinics share the same
executive director and financial
manager, and the abortion clinic pays a
management fee for the services of such
personnel. Two other employees of the
family. planning clinic also work for the
abortion clinic. The family planning
clinic refers clients to the abortion
clinic. The family planning clinic in this
example is not "separate and distinct,
financially and physically," from
abortion-related activities.

(2) A nonprofit organization operates
both abortion and family planning
clinics at the same address. Both clinics
are staffed by the same personnel, and
the medical director for the family
planning program generally performs the
abortions for the abortion clinic as well.
The programs, however, schedule clients
at different times, with abortion clinic
hours only in the mornings and family
planning hours only in the afternoon.
The schedules do not overlap. The
programs use the same telephone
number, and the same receptionist
answers the phone and makes
appointments for both. The programs
use the same automobiles, office
furnishings, and advertisements. The
family planning program in this example
is not "separate and distinct, financially
and physically," from abortion-related
activities.

(3) A private, nonprofit corporation
operates a family planning program
(Program A) and a program which
includes abortion-related services
(Program B). Both programs are operated
as parts of the same corporate entity,
with common directors and officers.
Program A and Program B occupy office
space leased under the terms of a
common master lease, but the offices
are in fact located in different sections
of the city. Program A maintains entirely
separate financial records and has no
on-site personnel in common with
Program B. The programs conduct no
joint advertising and use separate
furnishings and equipment. Program A is"separate and distinct, physically and
financially," from Program B.

(4) A private, nonprofit organization
operates both a family planning clinic
that receives Title X funds and an
abortion clinic. The clinics are
physically separate, but their accounting
and financial records are maintained

jointly. Although the family planning
clinic is separated physically from the
abortion clinic, thejoint financial

records indicate that the family planning
clinic is not "separate and distinct,
financially and physically" from
abortion-related activities.

(5) A private, nonprofit organization
operates both a family planning clinic
and an abortion clinic. Both clinics lease
space in the same one-story building.
The two clinics share a common waiting
room. The family planning clinic has
separate personnel and maintains
separate financial records from the
abortion clinic. The family planning
clinic in this example is not "separate
and distinct, physically and financially"
from the abortion-related activities.

§ 59.10 Prohibition on activities that
encourage, promote or advocate abortion.

(a) A project supported under this
subpart may take no action which
encourages, promotes, or advocates
abortion as a method of family planning,
or which assists a woman in obtaining
an abortion as a method of family
planning. Actions are considered to
encourage, promote, or advocate
abortion as a method of family planning
if they in any way have the effect of
facilitating obtaining abortion as a
method of family planning. Such
prohibited actions include the following:

(1) Lobbying for the passage of pro-
abortion legislation, providing speakers
to argue for abortion as a method of
family planning, or paying dues to
organizations that advocate abortion as
-a method of family planning;

(2) Using legal action to make
available in any way abortion as a
method of family planning:

(3) Developing, assisting in the
development of, posting or
disseminating in any way materials
(including printed matter and audio-
visual materials) that advocate abortion
as a method of family planning;

(b) Examples. (1) A family planning
clinic provides those of its clients who
inquire concerning abortion with
brochures advertising an abortion clinic.
Such a service would "encourage,
promote or advocate" abortion.

(2) A family planning clinic pay dues
to an organization that devotes a
substantial part of its activities to
lobbying the Congress for liberalized
abortion laws. This activity would"encourage, promote or advocate"
abortion.

(3) A family planning clinic displays
in its waiting room posters encouraging
clients to write their legislative
representatives to urge them to vote"pro choice" on pending legislation, and
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distributes post cards for the same
purpose. The clinic is engaged in
"encouraging, promoting or advocating"
abortion.

(4) A family planning clinic that
receives Title X funds assists its clients

in making appointments at abortion
clinics. The provision of such services
would violate section 1008.

(5) Personnel of a family planning
project write their legislative
representatives in support of pro-choice

legislation, utilizing no project funds to
do so. The eligibility of the project for
Title X funds would be unaffected by
their advocacy of abortion.

IFR Doc. 87-20216 Filed 8-31-87; 8:45 aml
BILLING CODE 4160-15-M
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